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a term or phrase deters the employ-
ment of older persons and is a violation
of the Act, unless one of the exceptions
applies. Such phrases as age 40 to 50,
age over 65, retired person, or supplement
your pension discriminate against oth-
ers within the protected group and,
therefore, are prohibited unless one of
the exceptions applies.

(b) The use of the phrase state age in
help wanted notices or advertisements
is not, in itself, a violation of the Act.
But because the request that an appli-
cant state his age may tend to deter
older applicants or otherwise indicate
discrimination based on age, employ-
ment notices or advertisements which
include the phrase ‘‘state age,”” or any
similar term, will be closely scruti-
nized to assure that the request is for a
lawful purpose.

§1625.5 Employment applications.

A request on the part of an employer
for information such as ‘“Date of
Birth”” or “State Age” on an employ-
ment application form is not, in itself,
a violation of the Act. But because the
request that an applicant state his age
may tend to deter older applicants or
otherwise indicate discrimination
based on age, employment application
forms which request such information
will be closely scrutinized to assure
that the request is for a permissible
purpose and not for purposes proscribed
by the Act. That the purpose is not one
proscribed by the statute should be
made known to the applicant, either by
a reference on the application form to
the statutory prohibition in language
to the following effect:

The Age Discrimination in Employment
Act of 1967 prohibits discrimination on the
basis of age with respect to individuals who
are at least 40 years of age,” or by other
means. The term ‘“‘employment applica-
tions,”” refers to all written inquiries about
employment or applications for employment
or promotion including, but not limited to,
résumés or other summaries of the appli-
cant’s background. It relates not only to
written preemployment inquiries, but to in-
quiries by employees concerning terms, con-
ditions, or privileges of employment as spec-
ified in section 4 of the Act.

[46 FR 47726, Sept. 29, 1981, as amended at 53
FR 5972, Feb. 29, 1988]

§1625.7

§1625.6 Bona fide occupational quali-
fications.

(a) Whether occupational qualifica-
tions will be deemed to be ‘““bona fide”
to a specific job and ‘“‘reasonably nec-
essary to the normal operation of the
particular business,” will be deter-
mined on the basis of all the pertinent
facts surrounding each particular situ-
ation. It is anticipated that this con-
cept of a bona fide occupational quali-
fication will have limited scope and ap-
plication. Further, as this is an excep-
tion to the Act it must be narrowly
construed.

(b) An employer asserting a BFOQ de-
fense has the burden of proving that (1)
the age limit is reasonably necessary
to the essence of the business, and ei-
ther (2) that all or substantially all in-
dividuals excluded from the job in-
volved are in fact disqualified, or (3)
that some of the individuals so ex-
cluded possess a disqualifying trait
that cannot be ascertained except by
reference to age. If the employer’s ob-
jective in asserting a BFOQ is the goal
of public safety, the employer must
prove that the challenged practice does
indeed effectuate that goal and that
there is no acceptable alternative
which would better advance it or equal-
ly advance it with less discriminatory
impact.

(c) Many State and local govern-
ments have enacted laws or adminis-
trative regulations which limit em-
ployment opportunities based on age.
Unless these laws meet the standards
for the establishment of a valid bona
fide occupational qualification under
section 4(f)(1) of the Act, they will be
considered in conflict with and effec-
tively superseded by the ADEA.

§1625.7 Differentiations based on rea-
sonable factors other than age.

(a) Section 4(f)(1) of the Act provides
that

* * * it shall not be unlawful for an em-
ployer, employment agency, or labor organi-
zation * * * to take any action otherwise
prohibited under paragraphs (a), (b), (c), or
(e) of this section * * * where the differentia-
tion is based on reasonable factors other
than age * * *.

(b) No precise and unequivocal deter-
mination can be made as to the scope
of the phrase ‘“‘differentiation based on
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