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was not in the plan as the result of ar-
bitrary discrimination on the basis of
age.

(2) As revised by the 1978 amend-
ments, section 4(f)(2) was amended by
adding the following clause at the end:

and no such seniority system or employee
benefit plan shall require or permit the in-
voluntary retirement of any individual spec-
ified by section 12(a) of this Act because of
the age of such individual * * *.

The Conference Committee Report ex-
pressly states that this amendment is
intended ‘“to make absolutely clear one
of the original purposes of this provi-
sion, namely, that the exception does
not authorize an employer to require
or permit involuntary retirement of an
employee within the protected age
group on account of age” (H.R. Rept.
No. 95-950, p. 8).

(b)(1) The amendment applies to all
new and existing seniority systems and
employee benefit plans. Accordingly,
any system or plan provision requiring
or permitting involuntary retirement
is unlawful, regardless of whether the
provision antedates the 1967 Act or the
1978 amendments.

(2) Where lawsuits pending on the
date of enactment (April 6, 1978) or
filed thereafter challenge involuntary
retirements which occurred either be-
fore or after that date, the amendment
applies.

(©)(1) The amendment protects all in-
dividuals covered by section 12(a) of
the Act. Section 12(a) was amended in
October of 1986 by the Age Discrimina-
tion in Employment Amendments of
1986, Pub. L. 99-592, 100 Stat. 3342 (1986),
which removed the age 70 limit. Sec-
tion 12(a) provides that the Act’s prohi-
bitions shall be limited to individuals
who are at least forty years of age. Ac-
cordingly, unless a specific exemption
applies, an employer can no longer
force retirement or otherwise discrimi-
nate on the basis of age against an in-
dividual because (s)he is 70 or older.

(2) The amendment to section 12(a) of
the Act became effective on January 1,
1987, except with respect to any em-
ployee subject to a collective bar-
gaining agreement containing a provi-
sion that would be superseded by such
amendment that was in effect on June
30, 1986, and which terminates after
January 1, 1987. In that case, the

§1625.10

amendment is effective on the termi-
nation of the agreement or January 1,
1990, whichever comes first.

(d) Neither section 4(f)(2) nor any
other provision of the Act makes it un-
lawful for a plan to permit individuals
to elect early retirement at a specified
age at their own option. Nor is it un-
lawful for a plan to require early re-
tirement for reasons other than age.

[46 FR 47726, Sept. 29, 1981, as amended at 52
FR 23811, June 25, 1987; 53 FR 5973, Feb. 29,
1988]

§1625.10 Costs and benefits under em-
ployee benefit plans.

(a)(1) General. Section 4(f)(2) of the
Act provides that it is not unlawful for
an employer, employment agency, or
labor organization

to observe the terms of * * * any bona fide
employee benefit plan such as a retirement,
pension, or insurance plan, which is not a
subterfuge to evade the purposes of this Act,
except that no such employee benefit plan
shall excuse the failure to hire any indi-
vidual, and no such * * * employee benefit
plan shall require or permit the involuntary
retirement of any individual specified by sec-
tion 12(a) of this Act because of the age of
such individuals.

The legislative history of this provi-
sion indicates that its purpose is to
permit age-based reductions in em-
ployee benefit plans where such reduc-
tions are justified by significant cost
considerations. Accordingly, section
4(f)(2) does not apply, for example, to
paid vacations and uninsured paid sick
leave, since reductions in these bene-
fits would not be justified by signifi-
cant cost considerations. Where em-
ployee benefit plans do meet the cri-
teria in section 4(f)(2), benefit levels for
older workers may be reduced to the
extent necessary to achieve approxi-
mate equivalency in cost for older and
younger workers. A benefit plan will be
considered in compliance with the stat-
ute where the actual amount of pay-
ment made, or cost incurred, in behalf
of an older worker is equal to that
made or incurred in behalf of a younger
worker, even though the older worker
may thereby receive a lesser amount of
benefits or insurance coverage. Since
section 4(f)(2) is an exception from the
general non-discrimination provisions
of the Act, the burden is on the one
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seeking to invoke the exception to
show that every element has been
clearly and unmistakably met. The ex-
ception must be narrowly construed.
The following sections explain three
key elements of the exception:

(i) What a ‘‘bona fide employee ben-
efit plan’ is;

(i) What it means to ‘“‘observe the
terms’’ of such a plan; and

(iii) What kind of plan, or plan provi-
sion, would be considered ‘“‘a subterfuge
to evade the purposes of [the] Act.”

There is also a discussion of the appli-
cation of the general rules governing
all plans with respect to specific kinds
of employee benefit plans.

(2) Relation of section 4(f)(2) to sections
4(a), 4(b) and 4(c). Sections 4(a), 4(b) and
4(c) prohibit specified acts of discrimi-
nation on the basis of age. Section 4(a)
in particular makes it unlawful for an
employer to ‘“‘discriminate against any
individual with respect to his com-
pensation, terms, conditions, or privi-
leges of employment, because of such
individual’s age * * *.”” Section 4(f)(2)
is an exception to this general prohibi-
tion. Where an employer under an em-
ployee benefit plan provides the same
level of benefits to older workers as to
younger workers, there is no violation
of section 4(a), and accordingly the
practice does not have to be justified
under section 4(f)(2).

(b) Bona fide employee benefit plan.
Section 4(f)(2) applies only to bona fide
employee benefit plans. A plan is con-
sidered ‘‘bona fide” if its terms (includ-
ing cessation of contributions or accru-
als in the case of retirement income
plans) have been accurately described
in writing to all employees and if it ac-
tually provides the benefits in accord-
ance with the terms of the plan. Noti-
fying employees promptly of the provi-
sions and changes in an employee ben-
efit plan is essential if they are to
know how the plan affects them. For
these purposes, it would be sufficient
under the ADEA for employers to fol-
low the disclosure requirements of
ERISA and the regulations thereunder.
The plan must actually provide the
benefits its provisions describe, since
otherwise the notification of the provi-
sions to employees is misleading and
inaccurate. An ‘“‘employee benefit
plan’ is a plan, such as a retirement,
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pension, or insurance plan, which pro-
vides employees with what are fre-
quently referred to as ‘‘fringe bene-
fits.”” The term does not refer to wages
or salary in cash; neither section 4(f)(2)
nor any other section of the Act ex-
cuses the payment of lower wages or
salary to older employees on account
of age. Whether or not any particular
employee benefit plan may lawfully
provide lower benefits to older employ-
ees on account of age depends on
whether all of the elements of the ex-
ception have been met. An ‘“‘employee-
pay-all’” employee benefit plan is one
of the ‘““terms, conditions, or privileges
of employment” with respect to which
discrimination on the basis of age is
forbidden under section 4(a)(1). In such
a plan, benefits for older workers may
be reduced only to the extent and ac-
cording to the same principles as apply
to other plans under section 4(f)(2).

(c) “To observe the terms’ of a plan. In
order for a bona fide employee benefit
plan which provides lower benefits to
older employees on account of age to
be within the section 4(f)(2) exception,
the lower benefits must be provided in
““‘observ[ance of] the terms of”’ the
plan. As this statutory text makes
clear, the section 4(f)(2) exception is
limited to otherwise discriminatory ac-
tions which are actually prescribed by
the terms of a bona fide employee ben-
efit plan. Where the employer, employ-
ment agency, or labor organization is
not required by the express provisions
of the plan to provide lesser benefits to
older workers, section 4(f)(2) does not
apply. Important purposes are served
by this requirement. Where a discrimi-
natory policy is an express term of a
benefit plan, employees presumably
have some opportunity to know of the
policy and to plan (or protest) accord-
ingly. Moreover, the requirement that
the discrimination actually be pre-
scribed by a plan assures that the par-
ticular plan provision will be equally
applied to all employees of the same
age. Where a discriminatory provision
is an optional term of the plan, it per-
mits individual, discretionary acts of
discrimination, which do not fall with-
in the section 4(f)(2) exception.

(d) Subterfuge. In order for a bona fide
employee benefit plan which prescribes
lower benefits for older employees on
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account of age to be within the section
4(f)(2) exception, it must not be “‘a sub-
terfuge to evade the purposes of [the]
Act.” In general, a plan or plan provi-
sion which prescribes lower benefits for
older employees on account of age is
not a ‘“‘subterfuge’ within the meaning
of section 4(f)(2), provided that the
lower level of benefits is justified by
age-related cost considerations. (The
only exception to this general rule is
with respect to certain retirement
plans. See paragraph (f)(4) of this sec-
tion.) There are certain other require-
ments that must be met in order for a
plan not to be a subterfuge. These re-
quirements are set forth below.

(1) Cost data—general. Cost data used
in justification of a benefit plan which
provides lower benefits to older em-
ployees on account of age must be valid
and reasonable. This standard is met
where an employer has cost data which
show the actual cost to it of providing
the particular benefit (or benefits) in
question over a representative period
of years. An employer may rely in cost
data for its own employees over such a
period, or on cost data for a larger
group of similarly situated employees.
Sometimes, as a result of experience
rating or other causes, an employer in-
curs costs that differ significantly from
costs for a group of similarly situated
employees. Such an employer may not
rely on cost data for the similarly situ-
ated employees where such reliance
would result in significantly lower ben-
efits for its own older employees.
Where reliable cost information is not
available, reasonable projections made
from existing cost data meeting the
standards set forth above will be con-
sidered acceptable.

(2) Cost data—Individual benefit basis
and “‘benefit package’ basis. Cost com-
parisons and adjustments under section
4(f)(2) must be made on a benefit-by-
benefit basis or on a ‘““benefit package”’
basis, as described below.

(i) Benefit-by-benefit basis. Adjust-
ments made on a benefit-by-benefit
basis must be made in the amount or
level of a specific form of benefit for a
specific event or contingency. For ex-
ample, higher group term life insur-
ance costs for older workers would jus-
tify a corresponding reduction in the
amount of group term life insurance
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coverage for older workers, on the
basis of age. However, a benefit-by-ben-
efit approach would not justify the sub-
stitution of one form of benefit for an-
other, even though both forms of ben-
efit are designed for the same contin-
gency, such as death. See paragraph
(F)(2) of this section.

(i) ““Benefit package’ basis. As an al-
ternative to the benefit-by-benefit
basis, cost comparisons and adjust-
ments under section 4(f)(2) may be
made on a limited ‘“‘benefit package”
basis. Under this approach, subject to
the limitations described below, cost
comparisons and adjustments can be
made with respect to section 4(f)(2)
plans in the aggregate. This alter-
native basis provides greater flexibility
than a benefit-by-benefit basis in order
to carry out the declared statutory
purpose ““to help employers and work-
ers find ways of meeting problems aris-
ing from the impact of age on employ-
ment.”” A “‘benefit package’ approach
is an alternative approach consistent
with this purpose and with the general
purpose of section 4(f)(2) only if it is
not used to reduce the cost to the em-
ployer or the favorability to the em-
ployees of overall employee benefits for
older employees. A “‘benefit package”
approach used for either of these pur-
poses would be a subterfuge to evade
the purposes of the Act. In order to as-
sure that such a ‘“‘benefit package’ ap-
proach is not abused and is consistent
with the legislative intent, it is subject
to the limitations described in para-
graph (f), which also includes a general
example.

(3) Cost data—five year maximum basis.
Cost comparisons and adjustments
under section 4(f)(2) may be made on
the basis of age brackets of up to 5
years. Thus a particular benefit may be
reduced for employees of any age with-
in the protected age group by an
amount no greater than that which
could be justified by the additional
cost to provide them with the same
level of the benefit as younger employ-
ees within a specified five-year age
group immediately preceding theirs.
For example, where an employer choos-
es to provide unreduced group term life
insurance benefits until age 60, benefits
for employees who are between 60 and
65 years of age may be reduced only to

329



§1625.10

the extent necessary to achieve approx-
imate equivalency in costs with em-
ployees who are 55 to 60 years old.
Similarly, any reductions in benefit
levels for 65 to 70 year old employees
cannot exceed an amount which is pro-
portional to the additional costs for
their coverage over 60 to 65 year old
employees.

(4) Employee contributions in support of
employee benefit plans—(i) As a condition
of employment. An older employee with-
in the protected age group may not be
required as a condition of employment
to make greater contributions than a
younger employee in support of an em-
ployee benefit plan. Such a require-
ment would be in effect a mandatory
reduction in take-home pay, which is
never authorized by section 4(f)(2), and
would impose an impediment to em-
ployment in violation of the specific
restrictions in section 4(f)(2).

(ii) As a condition of participation in a
voluntary employee benefit plan. An
older employee within the protected
age group may be required as a condi-
tion of participation in a voluntary
employee benefit plan to make a great-
er contribution than a younger em-
ployee only if the older employee is not
thereby required to bear a greater pro-
portion of the total premium cost (em-
ployer-paid and employee-paid) than
the younger employee. Otherwise the
requirement would discriminate
against the older employee by making
compensation in the form of an em-
ployer contribution available on less
favorable terms than for the younger
employee and denying that compensa-
tion altogether to an older employee
unwilling or unable to meet the less fa-
vorable terms. Such discrimination is
not authorized by section 4(f)(2). This
principle applies to three different con-
tribution arrangements as follows:

(A) Employee-pay-all plans. Older em-
ployees, like younger employees, may
be required to contribute as a condi-
tion of participation up to the full pre-
mium cost for their age.

(B) Non-contributory (“‘employer-pay-
all’’) plans. Where younger employees
are not required to contribute any por-
tion of the total premium cost, older
employees may not be required to con-
tribute any portion.
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(C) Contributory plans. In these plans
employers and participating employees
share the premium cost. The required
contributions of participants may in-
crease with age so long as the propor-
tion of the total premium required to
be paid by the participants does not in-
crease with age.

(iii) As an option in order to receive an
unreduced benefit. An older employee
may be given the option, as an indi-
vidual, to make the additional con-
tribution necessary to receive the same
level of benefits as a younger employee
(provided that the contemplated reduc-
tion in benefits is otherwise justified
by section 4(f)(2)).

(5) Forfeiture clauses. Clauses in em-
ployee benefit plans which state that
litigation or participation in any man-
ner in a formal proceeding by an em-
ployee will result in the forfeiture of
his rights are unlawful insofar as they
may be applied to those who seek re-
dress under the Act. This is by reason
of section 4(d) which provides that it is
unlawful for an employer, employment
agency, or labor organization to dis-
criminate against any individual be-
cause such individual ‘‘has made a
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or litigation under
this Act.”

(6) Refusal to hire clauses. Any provi-
sion of an employee benefit plan which
requires or permits the refusal to hire
an individual specified in section 12(a)
of the Act on the basis of age is a sub-
terfuge to evade the purposes of the
Act and cannot be excused under sec-
tion 4(f)(2).

(7) Involuntary retirement clauses. Any
provision of an employee benefit plan
which requires or permits the involun-
tary retirement of any individual spec-
ified in section 12(a) of the Act on the
basis of age is a subterfuge to evade the
purpose of the Act and cannot be ex-
cused under section 4(f)(2).

(e) Benefits provided by the Govern-
ment. An employer does not violate the
Act by permitting certain benefits to
be provided by the Government, even
though the availability of such benefits
may be based on age. For example, it is
not necessary for an employer to pro-
vide health benefits which are other-
wise provided to certain employees by
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Medicare. However, the availability of
benefits from the Government will not
justify a reduction in employer-pro-
vided benefits if the result is that, tak-
ing the employer-provided and Govern-
ment-provided benefits together, an
older employee is entitled to a lesser
benefit of any type (including coverage
for family and/or dependents) than a
similarly situated younger employee.
For example, the availability of cer-
tain benefits to an older employee
under Medicare will not justify denying
an older employee a benefit which is
provided to younger employees and is
not provided to the older employee by
Medicare.

(f) Application of section 4(f)(2) to var-
ious employee benefit plans—(1) Benefit-
by-benefit approach. This portion of the
interpretation discusses how a benefit-
by-benefit approach would apply to
four of the most common types of em-
ployee benefit plans.

(i) Life insurance. It is not uncommon
for life insurance coverage to remain
constant until a specified age, fre-
quently 65, and then be reduced. This
practice will not violate the Act (even
if reductions start before age 65), pro-
vided that the reduction for an em-
ployee of a particular age is no greater
than is justified by the increased cost
of coverage for that employee’s specific
age bracket encompassing no more
than five years. It should be noted that
a total denial of life insurance, on the
basis of age, would not be justified
under a benefit-by-benefit analysis.
However, it is not unlawful for life in-
surance coverage to cease upon separa-
tion from service.

(i) Long-term disability. Under a ben-
efit-by-benefit approach, where em-
ployees who are disabled at younger
ages are entitled to long-term dis-
ability benefits, there is no cost—based
justification for denying such benefits
altogether, on the basis of age, to em-
ployees who are disabled at older ages.
It is not unlawful to cut off long-term
disability benefits and coverage on the
basis of some non-age factor, such as
recovery from disability. Reductions
on the basis of age in the level or dura-
tion of benefits available for disability
are justifiable only on the basis of age-
related cost considerations as set forth
elsewhere in this section. An employer
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which provides long-term disability
coverage to all employees may avoid
any increases in the cost to it that
such coverage for older employees
would entail by reducing the level of
benefits available to older employees.
An employer may also avoid such cost
increases by reducing the duration of
benefits available to employees who be-
come disabled at older ages, without
reducing the level of benefits. In this
connection, the Department would not
assert a violation where the level of
benefits is not reduced and the dura-
tion of benefits is reduced in the fol-
lowing manner:

(A) With respect to disabilities which
occur at age 60 or less, benefits cease at
age 65.

(B) With respect to disabilities which
occur after age 60, benefits cease 5
years after disablement. Cost data may
be produced to support other patterns
of reduction as well.

(iii) Retirement plans—(A) Participa-
tion. No employee hired prior to normal
retirement age may be excluded from a
defined contribution plan. With respect
to defined benefit plans not subject to
the Employee Retirement Income Se-
curity Act (ERISA), Pub. L. 93-406, 29
U.S.C. 1001, 1003 (a) and (b), an em-
ployee hired at an age more than 5
years prior to normal retirement age
may not be excluded from such a plan
unless the exclusion is justifiable on
the basis of cost considerations as set
forth elsewhere in this section. With
respect to defined benefit plans subject
to ERISA, such an exclusion would be
unlawful in any case. An employee
hired less than 5 years prior to normal
retirement age may be excluded from a
defined benefit plan, regardless of
whether or not the plan is covered by
ERISA. Similarly, any employee hired
after normal retirement age may be ex-
cluded from a defined benefit plan.

(2) “Benefit package” approach. A
““benefit package’ approach to compli-
ance under section 4(f)(2) offers greater
flexibility than a benefit-by-benefit ap-
proach by permitting deviations from a
benefit-by-benefit approach so long as
the overall result is no lesser cost to
the employer and no less favorable ben-
efits for employees. As previously
noted, in order to assure that such an
approach is used for the benefit of older
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workers and not to their detriment,
and is otherwise consistent with the
legislative intent, it is subject to limi-
tations as set forth below:

(i) A benefit package approach shall
apply only to employee benefit plans
which fall within section 4(f)(2).

(ii) A benefit package approach shall
not apply to a retirement or pension
plan. The 1978 legislative history sets
forth specific and comprehensive rules
governing such plans, which have been
adopted above. These rules are not tied
to actuarially significant cost consid-
erations but are intended to deal with
the special funding arrangements of re-
tirement or pension plans. Variations
from these special rules are therefore
not justified by variations from the
cost-based benefit-by-benefit approach
in other benefit plans, nor may vari-
ations from the special rules governing
pension and retirement plans justify
variations from the benefit-by-benefit
approach in other benefit plans.

(iii) A benefit package approach shall
not be used to justify reductions in
health benefits greater than would be
justified under a benefit-by-benefit ap-
proach. Such benefits appear to be of
particular importance to older workers
in meeting ‘“‘problems arising from the
impact of age’” and were of particular
concern to Congress. Therefore, the
“benefit package’” approach may not
be used to reduce health insurance ben-
efits by more than is warranted by the
increase in the cost to the employer of
those benefits alone. Any greater re-
duction would be a subterfuge to evade
the purpose of the Act.

(iv) A benefit reduction greater than
would be justified under a benefit-by-
benefit approach must be offset by an-
other benefit available to the same em-
ployees. No employees may be deprived
because of age of one benefit without
an offsetting benefit being made avail-
able to them.

(v) Employers who wish to justify
benefit reductions under a benefit
package approach must be prepared to
produce data to show that those reduc-
tions are fully justified. Thus employ-
ers must be able to show that devi-
ations from a benefit-by-benefit ap-
proach do not result in lesser cost to
them or less favorable benefits to their
employees. A general example con-
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sistent with these limitations may be
given. Assume two employee benefit
plans, providing Benefit “A’” and Ben-
efit “‘B.”” Both plans fall within section
4(f)(2), and neither is a retirement or
pension plan subject to special rules.
Both benefits are available to all em-
ployees. Age-based cost increases
would justify a 10% decrease in both
benefits on a benefit-by-benefit basis.
The affected employees would, how-
ever, find it more favorable—that is,
more consistent with meeting their
needs—for no reduction to be made in
Benefit ““A’” and a greater reduction to
be made in Benefit ““B.”” This ‘“‘trade-
off”” would not result in a reduction in
health benefits. The ‘‘trade-off” may
therefore be made. The details of the
“trade-off’”” depend on data on the rel-
ative cost to the employer of the two
benefits. If the data show that Benefit
“A” and Benefit “B’’ cost the same,
Benefit ‘B’ may be reduced up to 20%
if Benefit ““A”" is unreduced. If the data
show that Benefit ““A’ costs only half
as much as Benefit “‘B’’, however, Ben-
efit ““‘B”” may be reduced up to only 15%
if Benefit ““A’” is unreduced, since a
greater reduction in Benefit ‘B’ would
result in an impermissible reduction in
total benefit costs.

(g9) Relation of ADEA to State laws.
The ADEA does not preempt State age
discrimination in employment laws.
However, the failure of the ADEA to
preempt such laws does not affect the
issue of whether section 514 of the Em-
ployee Retirement Income Security
Act (ERISA) preempts State Ilaws
which related to employee benefit
plans.

[44 FR 30658, May 25, 1979, as amended at 52
FR 8448, Mar. 18, 1987. Redesignated and
amended at 52 FR 23812, June 25, 1987; 53 FR
5973, Feb. 29, 1988]

§1625.11 Exemption for employees
serving under a contract of unlim-
ited tenure.

(a)(1) Section 12(d) of the Act, added
by the 1986 amendments, provides:

Nothing in this Act shall be construed to
prohibit compulsory retirement of any em-
ployee who has attained 70 years of age, and
who is serving under a contract of unlimited
tenure (or similar arrangement providing for
unlimited tenure) at an institution of higher
education (as defined by section 1201(a) of
the Higher Education Act of 1965).

332



