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MVEMORANDUM OPI NI ON

GALE, Judge: This case is before the Court on respondent:«s
nmotions to dismss for |lack of prosecution and to inpose a

penal ty under section 6673.1! Petitioner<s notion to strike

1 Unl ess otherwi se noted, all section references are to the
| nt ernal Revenue Code of 1986 as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure.
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certain portions of respondent<s notion to dismss for |ack of
prosecution and petitioner<s notion for sanctions are al so
pendi ng.

Backgr ound

Petitioner seeks review under section 6330(d) of
respondent<« determ nation to proceed with a levy to collect
unpai d i ncome taxes for petitioner«s 1999 and 2000 taxabl e years,
which total ed $102,501 and $116, 281, respectively, when the
notice of intent to levy was issued. Petitioner resided in
Arizona when the petition was filed. Respondent< determ nation
was contained in a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 issued after petitioner
requested a hearing concerning the proposed | evy.

A notice setting case for trial, setting the trial in this
case for January 7, 2008, was served on petitioner on August 6,
2007. This notice stated:

The parties are hereby notified that the above-entitled

case is set for trial at the Trial Session beginning on
January 7, 2008.

The cal endar for that Session will be called at 10:00
A M on that date and both parties are expected to be
present at that tine and be prepared to try the case. YOUR
FAI LURE TO APPEAR NMAY RESULT I N DI SM SSAL OF THE CASE AND
ENTRY OF DECI SI ON AGAI NST YQU.

Your attention is called to the Court< requirenent
that * * * the parties, before trial, nust agree in witing
to all facts and all documents about which there should be
no di sagreenent. Therefore, the parties should contact each
other pronmptly and cooperate fully so that the necessary
steps can be taken to conply with this requirenent. YOUR
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FAI LURE TO COOPERATE MAY ALSO RESULT IN DI SM SSAL OF THE
CASE AND ENTRY OF JUDGMENT AGAI NST YQU

The notice setting case for trial was acconpanied by a
standing pretrial order, which Iikew se ordered the parties to
stipulate facts to the maxi num extent possible, ordered the
parties to submt pretrial nenoranda not |ess than 14 days before
the first day of the trial session, and warned that an unexcused
failure to conply with the standing pretrial order m ght result
in sanctions, including dismssal.

On January 3, 2008, the Court received a docunent from
petitioner styled as a notion to set aside trial date, in which
petitioner contended that a trial was unnecessary because the
Court<s review of his case was confined to what took place during
his adm nistrative hearing. The notion accordingly requested
that the Court set a briefing schedule. That sanme day
petitioner<s notion was deni ed.

When this case was called for trial on January 7, 2008,

t here was no appearance by or on behalf of petitioner. Counsel
for respondent appeared and noved to dism ss for |ack of
prosecution. Respondent also filed a notion to inpose penalties
under section 6673.2 A hearing was conducted at which respondent
i ntroduced docunents frompetitioner«< admnistrative file

pursuant to rules 803(6) and 902(11) of the Federal Rules of

2 Respondent served both notions on petitioner by mail on
Jan. 8, 2008.
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Evi dence. That sane day petitioner nmailed to the Court a
docunent styled as a statenent under Rule 50(c) “in lieu of
physically attending the trial”, which was filed as petitioner<s
“report” on January 11, 2008.

Petitioner filed an objection to respondent«s notion to
di sm ss and an objection to respondent< notion to inpose a
penal ty under section 6673 on February 19, 2008.% Petitioner
filed a supplement to his objection to respondent<«<s notion to
dism ss for lack of prosecution on March 4, 2008.

Di scussi on

Di sm ssal for Lack of Prosecution

The Court may dism ss a case at any tinme and enter a
deci si on agai nst the taxpayer for failure properly to prosecute
his case, failure to conply wwth the Rules of this Court or any
order of the Court, or for any cause which the Court deens

sufficient. Rule 123(b); Edelson v. Comm ssioner, 829 F.2d 828,

831 (9th Cir. 1987), affg. T.C. Menon. 1986-223; MCoy V.
Conm ssi oner, 696 F.2d 1234, 1236 (9th Cr. 1983), affg. 76 T.C

1027 (1981). In addition, the Court may dism ss a case for |ack
of prosecution if the taxpayer inexcusably fails to appear at

trial and does not otherw se participate in the resolution of his

®In addition, petitioner filed a notion to strike, in which
he noved that any references to “anti-tax rhetoric” be stricken
fromrespondent«s notion to dismss for |ack of prosecution and
respondent<«s notion to inpose a penalty, and he filed a notion
for sanctions.
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claim Rule 149(a); Brooks v. Conm ssioner, 82 T.C 413 (1984),

affd. without published opinion 772 F.2d 910 (9th G r. 1985).
Petitioner has failed to properly prosecute this case. 1In
his notion to dismss, respondent<«s counsel contends that he
recei ved no communi cation frompetitioner with respect to any
aspect of the Tax Court proceeding. In his objection to
respondent< notion to dismss, petitioner does not deny this
claim he sinply ignores it. W take it as established for
pur poses of respondent<«s notion. In addition, respondent<s
counsel also contends in his notion to dism ss, and petitioner
fails to dispute in his objection, that petitioner disregarded
respondent« attenpts to reach agreenent on a stipul ati on of
facts, in contravention of the Court<« standing pretrial order.
This likew se represents a failure to participate neaningfully in
preparing the case for trial or otherwi se resolving it.
Petitioner was obviously aware that this case had been set
for trial, as evidenced by his notion to set aside trial date
subm tted days before the scheduled trial. In his notion to set
aside trial date, his purported Rule 50(c) statenent (filed as
petitioner<s report), and in his objection to respondent<«s notion

to dismss, petitioner, citing Robinette v. Conmm ssioner, 439

F.3d 455 (8th Cr. 2006), revg. 123 T.C. 85 (2004), contends that
a trial is unnecessary because the Court may consider only the

adm nistrative record--that is, the matters rai sed and consi der ed
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as part of the hearing under section 6330. Petitioner<«s reliance
on Robinette is msplaced. Even where the Tax Court is confined,
under the principles of Robinette, to a review of the record
conpiled in a section 6330 hearing, a trial is often appropriate
to allow the reviewi ng court “to receive evidence concerni ng what
happened during the agency proceedings.” 1d. at 461. Here, upon
petitioner<« failure to appear for trial, respondent offered into
evi dence pursuant to rules 803(6) and 902(11) of the Federal

Rul es of Evidence certain docunments from petitionerc«s
admnistrative file that had been relied on by respondent«s
Appeals Ofice in reaching the determnation in the notice of
determ nation. These docunents fully support the determ nation
Whet her the docunents in evidence constitute a conplete and fair
representation of the admnistrative hearing is an issue that
woul d be resolved at a trial if petitioner contended they do not.
Yet petitioner maintains that a trial is unnecessary. H's

contention is neritless.*

“ W note that were we to decide this case on the
admnistrative record available to us, as petitioner contends we
shoul d, the decision would be for respondent. Petitioner<s two
principal contentions are that he was inproperly denied the
opportunity to dispute the underlying tax liabilities and the
opportunity for a face-to-face conference. The record of the
adm nistrative hearing in evidence denponstrates that the Appeal s
O fice enpl oyee conducting petitioner<s hearing verified that a
notice of deficiency covering the liabilities at issue had been
i ssued to petitioner and mailed to himat his | ast known address.
The foregoing was sufficient to preclude consideration of the
underlying liabilities at the hearing under sec. 6330(c)(2)(B)

(continued. . .)
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We are also satisfied that petitioner was on fair notice (i)
that he was required to appear for trial on the scheduled trial
date and (ii) that a statenent under Rule 50(c) was not an
acceptabl e substitute for his appearance. The notice setting the
case for trial advised petitioner that he was expected to be
present on the trial date and warned that a failure to appear
“MAY RESULT I N DI SM SSAL OF THE CASE AND ENTRY COF DECI SI ON
AGAI NST YQU.” Rule 50(c) provides as foll ows:

(c) Attendance at Hearings: If a notion is noticed for

hearing, then a party to the notion may, prior to or at the

time for such hearing, submt a witten statement of such
party<« position together with any supporting docunents.

Such a statenent may be submitted in lieu of or in addition

to attendance at the hearing.

Rul e 50(c) by its clear terns applies only to hearings or, nore
specifically, to hearings on notions. Petitioner is no stranger
to this Court, having filed a petition at docket No. 7604-04 for

redeterm nation of a deficiency for his 2001 taxable year. See

Kl oot wk v. Comm ssioner, T.C. Menp. 2006-130. In that case

petitioner did not personally appear but requested and received a

4(C...continued)
absent some indication frompetitioner that he was not residing
at the address used or there was sone other irregularity in
connection wth the mailing, which petitioner did not provide.
Li kewi se, the docunents in evidence show that petitioner was
offered a face-to-face conference on a range of dates, on
condition that petitioner identify nonfrivolous issues that he
w shed to raise. Petitioner neither identified the issues nor
designated a date. As a consequence, the Appeals Ofice enpl oyee
conducting the hearing offered petitioner a tel ephone hearing,
whi ch he spurned. See, e.g., Stephens v. Conm ssioner, T.C
Menmo. 2005-183 n. 2.
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tinme and date certain for his trial, at which he was represented
by counsel. On the basis of the foregoing, we conclude that
petitioner was aware of his obligation to appear for trial. H's
failure to appear is therefore unexcused and, when conbined with
the ot her previously discussed derelictions in prosecuting his
case, renders a dismssal for |lack of prosecution fully
justified.

Al'l of the material allegations set forth in the amended
petition in support of assignnents of error have been denied in
respondent<« answer, and respondent has |ikew se not conceded any
error assigned in the anended petition. Accordingly, respondent
is entitled to a decision in his favor and nay proceed with the
proposed |l evy to collect petitioner<«s outstanding 1999 and 2000
income tax liabilities.®

Section 6673 Penalty

Respondent has noved for the maxi num penalty under section
6673(a) (1) on the grounds that petitioner instituted and
mai ntai ned this proceeding primarily for delay. Wenever it
appears to the Court that proceedi ngs have been instituted or
mai ntained primarily for delay, the Court may require the

t axpayer to pay a penalty not in excess of $25,000. 1d. Section

5> W have al so reviewed petitioner«s notion to strike and
nmotion for sanctions. W conclude that they are neritless, and
we shall deny them
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6673(a) (1) applies to proceedi ngs under section 6330. Pierson v.

Comm ssioner, 115 T.C 576, 581 (2000).

Havi ng carefully reviewed petitioner<« submssions in this
case, we are satisfied that he instituted and nai ntai ned the
proceedings primarily for delay. One principal reason for our
conclusion is that a nunber of the positions petitioner has taken
are frivolous. Petitioner seizes upon, and repeatedly rails
against, the fact that respondent alleges that the notice of
deficiency for 1999 and 2000 was nuailed to petitioner<«s “l|ast
known address” but then lists two addresses to which the notice
was sent. At no point in his repeated discussions of this topic
does petitioner ever deny that he resided or received
correspondence at the addresses respondent |isted or suggest that
sonme ot her address was his |ast known address. Petitioner also
advances a litany of charges to the effect that his due process
rights have been egregiously violated by Internal Revenue Service
personnel. He made no such clainms under oath at trial; instead,
he deliberately avoided his trial date. The foregoing positions
and actions danmage petitioner<«s credibility.

Mor eover, as noted, petitioner had a previous case in this

Court. See Kl ootwk v. Conmmi SSioner, supra. In that case

petitioner did not personally appear but had counsel to represent

him H's counsel, however, “neither presented a case nor offered
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any evidence on petitioner«s behalf”.® 1d. The Court concluded
that petitioner had instituted and nai ntai ned the proceedi ngs
primarily for delay and inposed a penalty of $1,000 under section
6673(a)(1). The opinion in Kl ootwk, was issued on June 22,

2006, approximately 4 nonths before petitioner filed the original
petition herein (Cctober 16, 2006).

We perceive here a pattern of trifling with this Court«s
process. Petitioner has again wasted the tinme and resources of
this Court and respondent. It is apparent that a $1, 000 penalty
has not deterred petitioner fromthis course of conduct. W are
al so mndful that the suns for which petitioner has attenpted to
del ay collection are substantial. Accordingly, a nore
substantial penalty is warranted, and we shall inpose one under
section 6673(a) (1) of $5, 000.

To reflect the foregoing,

An appropriate order and

decision will be entered.

5 1n the previous case, petitioner also failed to submt a
pretrial menorandum or a posttrial brief as ordered by the Court.



