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MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on

respondent’s notion for sunmary judgnment filed under Rule 121.1

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code.
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Backgr ound

This is an appeal fromrespondent’s determ nation uphol di ng
the use of a levy to collect petitioners’ unpaid Federal incone
tax liabilities for 2000, 2001, and 2002. Petitioners resided in
California when the petition was fil ed.

Respondent determ ned deficiencies, additions to tax, and
penalties with respect to petitioners’ 1999, 2000, 2001, and 2002
Federal inconme tax and issued a notice of deficiency for those
years. In response petitioners tinely filed a petition with the
Court at docket No. 22876-04 disputing respondent’s
determ nation. Appeals Oficer Kevin Foist (Appeals Oficer
Foi st) was assigned to review petitioners’ case at docket No.
22876-04. On June 15, 2005, Appeals Oficer Foist nmet with two
of petitioners’ representatives, Robert A Concolino (M.
Concol i no) and an unenrolled representative. At the neeting
petitioners’ representatives requested a full abatenent of
interest and penalties. Appeals Oficer Foist responded that “it
was unlikely that the interest would ever be abated.”

On August 5, 2005, Appeals Oficer Foist sent M. Concolino
a letter enclosing a proposed deci sion docunent in docket No.
22876-04. The letter stated:

| f you owe the Internal Revenue Service, the enclosed

deci si on docunent does not include interest. By |aw,

interest accrues fromthe due date of the return. |f

you wish to stop or reduce interest on part or all of

the taxes, you can subnit an advance paynent * * *
along with your decision docunent * * *  The estinnted
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total anount you owe as of June 30, 2005 is shown in
the encl osed audit statenent.

The letter also enclosed a statenent estimating the total
penalties and interest if petitioners paid the deficiencies by
June 30, 2005 (June 30, 2005, statenent).

On August 15, 2005, petitioners signed the proposed decision
docunent in docket No. 22876-04. On Septenber 26, 2005, the
Court entered the decision in docket No. 22876-04 (stipul ated
decision). In the stipulated decision, the Court ordered and
deci ded that petitioners were liable for Federal incone tax
deficiencies, additions to tax, and section 6662 penalties for
1999, 2000, 2001, and 2002. The stipul ated decision that the
Court entered contained the followng statement: “It is further
stipulated that interest will be assessed as provided by |aw on
the deficiencies & penalties due frompetitioners.”

On February 27, 2006, respondent assessed the deficiencies,
additions to tax, penalties, and interest for 2000-022 in
accordance wth the stipulated decision. On April 11, 2006, M.
Concolino sent Appeals Oficer Foist a check dated March 13,
2006, for $139,979.80, representing “the total anmount as set

forth on the Decision of the United States Tax Court dated

2WWe assune that respondent al so assessed petitioners’ 1999
tax liability (including the addition to tax, penalty, and
interest), but we do not have a Form 4340, Certificate of
Assessnents, Paynents, and Ot her Specified Matters, for 1999 in
t he record.
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Sept enber 26, 2005”. The anounts set forth in the stipul ated
deci sion consisted of the tax deficiencies, additions to tax, and
penal ties for 1999-2002, but not interest. Appeals Oficer Foist
acknow edged recei pt of the check.

On June 17, 2006, respondent sent petitioners a Final Notice
of Intent to Levy and Notice of Your Right to a Hearing (notice)
in which respondent stated his intent to levy to collect
petitioners’ unpaid 2000, 2001, and 2002 tax liabilities.?3
Petitioners tinely submtted Fornms 12153, Request for a
Col | ection Due Process Hearing, for those years, which stated
only that the “anpbunt due was paid”.

On January 10, 2007, petitioners participated in a face-to-
face section 6330 hearing with Appeals O ficer Teresa Peck
(Appeals Oficer Peck). At the hearing petitioners argued only
that they paid the anmounts due pursuant to the stipul ated
decision. Petitioners did not propose a collection alternative
or submt any financial information on which Appeals Oficer Peck
coul d have eval uated potential collection alternatives.

On January 10, 2007, Appeals Oficer Peck sent petitioners a
letter explaining that the parties had agreed to the penalties in
the stipul ated decision and that the decision contained an

acknow edgnent that interest would be assessed. She al so

3The notice does not cover 1999 presunably because
respondent applied petitioners’ paynent to satisfy the 1999 tax
liability in full.
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expl ained that petitioners could not request a redeterm nation of
the interest because they did not file a tinely notion for
redeterm nation of interest under section 7481(c).4 On March 27,
2007, Ronald J. Channels (M. Channels), on behalf of
petitioners, replied to Appeals Oficer Peck that petitioners had
paid the anount stated in the stipul ated decision and that
respondent erred in assessing interest on petitioners’ 1999-2002
inconme tax deficiencies, additions to tax, and penalties. M.
Channel s requested an expl anati on of respondent’s interest
calculation. On April 4, 2007, Appeals Oficer Peck sent
petitioners a response letter and attached several interest and
penalty detail reports, the June 30, 2005, statenment with
handwitten notes, and Notice 746, Information About Your Notice,
Penalty and Interest.

On April 16, 2007, respondent sent petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 sustaining respondent’s proposed collection actions
for 2000, 2001, and 2002. On May 22, 2007, petitioners’ petition
was filed. In their petition petitioners challenge only
respondent’s assessnent of interest on the 2000-02 incone tax

deficiencies, additions to tax, and penalties.

4Sec. 7481(c) provides generally that a taxpayer may file a
motion in the Court for a redetermnation of interest within 1
year after the date the Court’s decision becones final



- 6 -

On April 17, 2008, we issued petitioners a notice setting
their case for trial during the Court’s Septenber 22, 2008, Los
Angeles, California, trial session. On July 23, 2008, respondent
filed the notion for sunmary judgnent. On August 20, 2008,
petitioners filed their response.

Di scussi on

Sumuary Judgment

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520 (1992),

affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90

T.C. 753, 754 (1988). The noving party bears the burden of
establishing that there is no genuine issue of material fact, and
factual inferences will be drawn in a nmanner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). The nonnoving party, however, cannot rest upon the
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all egations or denials in his pleadings but nmust “set forth
specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.

Il1. Section 6330

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held before an inpartial officer or
enpl oyee of the Internal Revenue Service Ofice of Appeals. Sec.
6330(b)(1), (3). At the hearing, a taxpayer nmay raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A). A taxpayer may
contest the existence or amount of the underlying tax liability
at the hearing if the taxpayer did not receive a notice of
deficiency for the tax liability in question or did not otherw se
have an earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll owi ng a hearing, the Appeals Ofice nust determ ne
whet her the proposed | evy action nay proceed. The Appeals Ofice
is required to take into consideration: (1) Verification

presented by the Secretary that the requirenments of applicable
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| aw and adm ni strative procedures have been nmet, (2) rel evant
i ssues raised by the taxpayer, and (3) whether the proposed |evy
action appropriately bal ances the need for efficient collection
of taxes with a taxpayer’s concerns regarding the intrusiveness
of the proposed |evy action. Sec. 6330(c)(3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nation made by the Appeals Ofice in connection with
the section 6330 hearing. Were the underlying tax liability is
not in dispute, the Court will review the determ nation of the

Appeals Ofice for abuse of discretion. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Sego v. Conm ssioner,

supra at 610; Goza v. Conmi ssioner, 114 T.C. 176, 182 (2000). An

abuse of discretion occurs if the Appeals Ofice exercises its
discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioners’ only argunent throughout the section 6330
hearing process was directed to the interest assessed in
connection wth the 2000-02 incone tax deficiencies, additions to
tax, and penalties. Petitioners allege in their petition that
with regard to interest the respondent “failed to correctly apply
* * * the Internal Revenue Code in his determnation to assess
the liability against the taxpayer”, and they allege in their

Forms 12153 only that the “anpbunt due was paid”.
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We generally lack jurisdiction to determ ne the
appropri ateness of the interest conputed under section 6601,

except in two circunstances. Ubano v. Conmm ssioner, 122 T.C.

384, 390 (2004). First, under section 7481(c), the Court may
redeterm ne an overpaynent of interest if the taxpayer files a
nmotion with the Court within 1 year after the date a deci sion of
the Court becones final. [1d. Petitioners did not tinely nove
the Court for a redeterm nation of interest under section 7481(c)
or satisfy the section 7481(c) requirenents.® Second, we nay
review the Comm ssioner’s denial of an abatenent of interest
under section 6404(h). 1d. Section 6404(e) authorizes the
Secretary to abate the assessnent of interest attributable to an
unreasonabl e error or delay by the Internal Revenue Service in
performng a nmnisterial or managerial act.® Although the Court
has jurisdiction to review the Appeals officer’s determ nation
regarding interest if a taxpayer requests an abatenment of

interest in a section 6330 hearing, Katz v. Conm ssioner, 115

5Sec. 7481(c)(2)(A)(ii) requires the taxpayer to have “paid
the entire anmount of the deficiency plus interest” for the Tax
Court to have overpaynent jurisdiction regarding interest.
Petitioners clearly did not satisfy this requirenent.

6Sec. 6404(e) was anended by the Taxpayer Bill of Rights 2,
Pub. L. 104-168, sec. 301, 110 Stat. 1457 (1996), to permt the
Secretary to abate interest with respect to an “unreasonabl e”
error or delay resulting frommanagerial and m nisterial acts.
The amendnent applies to interest accruing with respect to
deficiencies or paynents for tax years beginning after July 30,
1996. |d.
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T.C. 329, 340-341 (2000), we wll not consider an issue regarding
abatenent of interest if it was not properly raised at the
section 6330 hearing and/or considered in the notice of

determ nati on, Magana v. Conm ssioner, 118 T.C. 488, 493-494

(2002) .

In their objection to respondent’s notion for summary
judgnment, petitioners argue that they are entitled to an
abat enent of interest under section 6404(e)(1). Although
petitioners and the Appeals officer apparently discussed the
appropri ateness of the assessed interest as well as a general
request by petitioners to abate interest during the section 6330
hearing, petitioners do not allege that they actually nmade a
claimfor abatenent under section 6404(e) or that they presented
any information during the section 6330 hearing to support a
section 6404(e) abatenent claim Moreover, there is no
indication in the adm nistrative record submtted with
respondent’s notion that petitioners presented any information to
the Appeals officer during the section 6330 hearing to establish
that they were entitled to abatenent under section 6404(e), and
petitioners do not allege to the contrary in their objection to
respondent’s notion. W conclude, therefore, that petitioners
have failed to support their interest abatenent request with

sufficient specificity to preserve the issue for Court review



- 11 -

See Poi ndexter v. Conm ssioner, 122 T.C 280, 284-286 (2004),

af fd. 132 Fed. Appx. 919 (2d G r. 2005).°

The undi sputed facts establish that during the section 6330
heari ng process petitioners did not propose a collection
alternative or otherwi se submt any financial information from
whi ch Appeals Oficer Peck could have eval uated potenti al
collection alternatives. The undisputed facts al so establish
that, after reviewing the adm nnistrative record and determ ning
that the requirenents of section 6330 had been satisfied, the
Appeal s officer reasonably concluded that the collection action
could proceed. W find no abuse of discretion in her

det erm nati on

I'n their objection to respondent’s notion, petitioners
allege only that the Internal Revenue Service (IRS) failed to
provide themw th a specific payoff amount after the stipul ated
deci sion was entered and that the IRS waited approxi mately 2
nmont hs after petitioners nmade their $139,979. 80 paynent to
attenpt to collect interest. Even if we treat petitioners’
request as a sec. 6404 abatenent claimand we accept these
statenents as true for purposes of the summary judgnent notion,
they are insufficient to support a claimfor abatenent under sec.
6404(e) (1), which authorizes an abatenent of interest
attributable to an unreasonable error or delay by an officer or
enpl oyee of the IRS in performng a mnisterial or manageri al
act .
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We conclude on the record before us that there is no genuine

issue of material fact requiring a trial, and we hold that

respondent is entitled to the entry of a decision sustaining the

proposed levy as a matter of |aw

An appropriate order and

decision will be entered.




