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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2002

CONNECTICUT DEPARTMENT OF PUBLIC SAFETY
ET AL. v. DOE, INDIVIDUALLY AND ON BEHALF OF ALL
OTHERS SIMILARLY SITUATED

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 01-1231. Argued November 13, 2002—Decided March 5, 2003

Among other things, Connecticut’s “Megan’s Law” requires persons con-
victed of sexual offenses to register with the Department of Public
Safety (DPS) upon their release into the community, and requires DPS
to post a sex offender registry containing registrants’ names, addresses,
photographs, and descriptions on an Internet Website and to make the
registry available to the public in certain state offices. Respondent
Doe (hereinafter respondent), a convicted sex offender who is subject
to the law, filed a 42 U. S. C. §1983 action on behalf of himself and simi-
larly situated sex offenders, claiming that the law violates, inter alia,
the Fourteenth Amendment’s Due Process Clause. The District Court
granted respondent summary judgment, certified a class of individuals
subject to the law, and permanently enjoined the law’s public disclosure
provisions. The Second Circuit affirmed, concluding that such disclo-
sure both deprived registered sex offenders of a “liberty interest,” and
violated the Due Process Clause because officials did not afford regis-
trants a predeprivation hearing to determine whether they are likely to
be “currently dangerous.”

Held: The Second Circuit’s judgment must be reversed because due proc-
ess does not require the opportunity to prove a fact that is not material
to the State’s statutory scheme. Mere injury to reputation, even if de-

1



2 CONNECTICUT DEPT. OF PUBLIC SAFETY v. DOE

Syllabus

famatory, does not constitute the deprivation of a liberty interest. Paul
v. Davis, 424 U. S. 693. But even assuming, arguendo, that respondent
has been deprived of a liberty interest, due process does not entitle him
to a hearing to establish a fact—that he is not currently dangerous—
that is not material under the statute. Cf., e. g., Wisconsin v. Constant-
meau, 400 U. S. 433.  As the DPS Website explains, the law’s require-
ments turn on an offender’s conviction alone—a fact that a convicted
offender has already had a procedurally safeguarded opportunity to con-
test. Unless respondent can show that the substantive rule of law is
defective (by conflicting with the Constitution), any hearing on current
dangerousness is a bootless exercise. Respondent expressly disavows
any reliance on the substantive component of the Fourteenth Amend-
ment’s protections, and maintains that his challenge is strictly a proce-
dural one. But States are not barred by principles of “procedural due
process” from drawing such classifications. Michael H. v. Gerald D.,
491 U. S. 110, 120 (plurality opinion). Such claims “must ultimately be
analyzed” in terms of substantive due process. Id., at 121. Because
the question is not properly before the Court, it expresses no opinion as
to whether the State’s law violates substantive due process principles.
Pp. 6-8.

271 F. 3d 38, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’Con-
NOR, SCALIA, KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ.,
joined. SCALIA, J., filed a concurring opinion, post, p. 8. SOUTER, J., filed
a concurring opinion, in which GINSBURG, J., joined, post, p. 9. STEVENS,
J., filed an opinion concurring in the judgment, post, p. 110.

Richard Blumenthal, Attorney General of Connecticut, ar-
gued the cause for petitioners. With him on the briefs were
Gregory T. D’Auria, Associate Attorney General, and Lynn
D. Wittenbrink, Perry Zinn Rowthorn, and Mark F. Kohler,
Assistant Attorneys General.

Solicitor General Olson argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General McCallum, Deputy
Solicitor General Clement, Gregory G. Garre, Leonard
Schaitman, and Mark W. Pennak.
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Shelley R. Sadin argued the cause for respondents. With
her on the brief were Drew S. Days 111, Beth S. Brinkmann,
Seth M. Galanter, Philip Tegeler, and Steven R. Shapiro.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

We granted certiorari to determine whether the United
States Court of Appeals for the Second Circuit properly en-

*Briefs of amici curiae urging reversal were filed for the District of
Columbia et al. by Robert R. Rigsby, Corporation Counsel of the District
of Columbia, Charles L. Reischel, Deputy Corporation Counsel, and Ed-
ward E. Schwab, Senior Assistant Corporation Counsel, and by the Attor-
neys General for their respective jurisdictions as follows: Bill Pryor of
Alabama, Bruce M. Botelho of Alaska, Janet Napolitano of Arizona, Bill
Lockyer of California, Ken Salazar of Colorado, M. Jane Brady of Dela-
ware, Robert A. Butterworth of Florida, Thurbert E. Baker of Georgia,
Earl I. Anzai of Hawaii, James E. Ryan of 1llinois, Steve Carter of Indiana,
Carla J. Stovall of Kansas, Albert B. Chandler 111 of Kentucky, Richard
P. Ieyoud of Louisiana, J. Joseph Curran, Jr., of Maryland, Jennifer M.
Granholm of Michigan, Mike Moore of Mississippi, Jeremiah W. (Jay)
Nixon of Missouri, Don Stenberg of Nebraska, Frankie Sue Del Papa of
Nevada, Patricia A. Madrid of New Mexico, Eliot Spitzer of New York,
Robert Torres of the Northern Mariana Islands, W. A. Drew Edmondson
of Oklahoma, Hardy Myers of Oregon, Anabelle Rodriguez of Puerto Rico,
Charles M. Condon of South Carolina, Mark Barnett of South Dakota,
Paul G. Summers of Tennessee, John Cornyn of Texas, Mark L. Shurtleff
of Utah, Jerry W. Kilgore of Virginia, Christine O. Gregoire of Washing-
ton, Darrell V. McGraw, Jr., of West Virginia, and James E. Doyle of
Wisconsin; for the National Governors Association et al. by Richard Ruda
and James I. Crowley; for the Center for the Community Interest by Rob-
ert J. Del Tufo; and for the Criminal Justice Legal Foundation by Kent
S. Scheidegger.

Briefs of amici curiae urging affirmance were filed for the Association
for the Treatment of Sexual Abusers by David A. Reiser; for the Office of
the Public Defender for the State of New Jersey by Peter A. Garcia, Mi-
chael Z. Buncher, and Brian J. Neff; and for the Public Defender Service
for the District of Columbia et al. by James W. Klein, Samia A. Fam, and
Corinne A. Beckwith.

Lucy A. Dalglish and Gregg P. Leslie filed a brief for the Reporters
Committee for Freedom of the Press as amicus curiae.
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joined the public disclosure of Connecticut’s sex offender reg-
istry. The Court of Appeals concluded that such disclosure
both deprived registered sex offenders of a “liberty inter-
est,” and violated the Due Process Clause because officials
did not afford registrants a predeprivation hearing to deter-
mine whether they are likely to be “currently dangerous.”
Doe v. Department of Public Safety ex rel. Lee, 271 F. 3d 38,
44, 46 (2001) (internal quotation marks omitted). Connecti-
cut, however, has decided that the registry requirement shall
be based on the fact of previous conviction, not the fact of
current dangerousness. Indeed, the public registry explic-
itly states that officials have not determined that any reg-
istrant is currently dangerous. We therefore reverse the
judgment of the Court of Appeals because due process does
not require the opportunity to prove a fact that is not mate-
rial to the State’s statutory scheme.

“Sex offenders are a serious threat in this Nation.” Mec-
Kumne v. Lile, 536 U.S. 24, 32 (2002) (plurality opinion).
“[TThe victims of sex assault are most often juveniles,” and
“[wlhen convicted sex offenders reenter society, they are
much more likely than any other type of offender to be re-
arrested for a new rape or sexual assault.” Id., at 32-33.
Connecticut, like every other State, has responded to these
facts by enacting a statute designed to protect its communi-
ties from sex offenders and to help apprehend repeat sex
offenders. Connecticut’s “Megan’s Law” applies to all per-
sons convicted of criminal offenses against a minor, violent
and nonviolent sexual offenses, and felonies committed for a
sexual purpose. Covered offenders must register with the
Connecticut Department of Public Safety (DPS) upon their
release into the community. Each must provide personal in-
formation (including his name, address, photograph, and
DNA sample); notify DPS of any change in residence; and
periodically submit an updated photograph. The registra-
tion requirement runs for 10 years in most cases; those con-
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victed of sexually violent offenses must register for life.
Conn. Gen. Stat. §§54-251, 54-252, 54-254 (2001).

The statute requires DPS to compile the information gath-
ered from registrants and publicize it. In particular, the law
requires DPS to post a sex offender registry on an Internet
Website and to make the registry available to the public
in certain state offices. §§54-257, 54-258. Whether made
available in an office or via the Internet, the registry must
be accompanied by the following warning: “ ‘Any person who
uses information in this registry to injure, harass or commit
a criminal act against any person included in the registry
or any other person is subject to criminal prosecution.’”
§ 54-258a.

Before the District Court enjoined its operation, the
State’s Website enabled citizens to obtain the name, address,
photograph, and description of any registered sex offender
by entering a zip code or town name. The following dis-
claimer appeared on the first page of the Website:

“‘The registry is based on the legislature’s decision to
facilitate access to publicly-available information about
persons convicted of sexual offenses. [DPS] has not
considered or assessed the specific risk of reoffense with
regard to any individual prior to his or her inclusion
within this registry, and has made no determination that
any individual included in the registry is currently dan-
gerous. Individuals included within the registry are in-
cluded solely by virtue of their conviction record and
state law. The main purpose of providing this data on
the Internet is to make the information more easily
available and accessible, not to warn about any specific
individual.”” 271 F. 3d, at 44.

Petitioners include the state agencies and officials charged
with compiling the sex offender registry and posting it on
the Internet. Respondent Doe (hereinafter respondent) is
a convicted sex offender who is subject to Connecticut’s Meg-
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an’s Law. He filed this action pursuant to Rev. Stat. § 1979,
42 U. S. C. §1983, on behalf of himself and similarly situated
sex offenders, claiming that the law violates, inter alia, the
Due Process Clause of the Fourteenth Amendment. Spe-
cifically, respondent alleged that he is not a “‘dangerous sex-
ual offender,”” and that the Connecticut law “deprives him
of a liberty interest—his reputation combined with the alter-
ation of his status under state law—without notice or a
meaningful opportunity to be heard.” 271 F. 3d, at 45-46.
The District Court granted summary judgment for respond-
ent on his due process claim. 132 F. Supp. 2d 57 (Conn.
2001). The court then certified a class of individuals subject
to the Connecticut law, and permanently enjoined the law’s
public disclosure provisions.

The Court of Appeals affirmed, 271 F. 3d 38 (CA2 2001),
holding that the Due Process Clause entitles class members
to a hearing “to determine whether or not they are particu-
larly likely to be currently dangerous before being labeled as
such by their inclusion in a publicly disseminated registry.”
Id., at 62. Because Connecticut had not provided such a
hearing, the Court of Appeals enjoined petitioners from
“‘disclosing or disseminating to the publie, either in printed
or electronic form (a) the Registry or (b) Registry informa-
tion concerning [class members]’” and from “‘identifying
[them] as being included in the Registry.”” Ibid. The
Court of Appeals reasoned that the Connecticut law impli-
cated a “liberty interest” because of: (1) the law’s stigmatiza-
tion of respondent by “implying” that he is “currently dan-
gerous,” and (2) its imposition of “extensive and onerous”
registration obligations on respondent. Id., at 57. From
this liberty interest arose an obligation, in the Court of Ap-
peals’ view, to give respondent an opportunity to demon-
strate that he was not “likely to be currently dangerous.”
Id., at 62. We granted certiorari, 535 U. S. 1077 (2002).

In Paul v. Davis, 424 U. S. 693 (1976), we held that mere
injury to reputation, even if defamatory, does not constitute
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the deprivation of a liberty interest. Petitioners urge us to
reverse the Court of Appeals on the ground that, under Paul
v. Davis, respondent has failed to establish that petitioners
have deprived him of a liberty interest. We find it unneces-
sary to reach this question, however, because even assuming,
arguendo, that respondent has been deprived of a liberty
interest, due process does not entitle him to a hearing to
establish a fact that is not material under the Connecticut
statute.

In cases such as Wisconsin v. Constantineau, 400 U. S. 433
(1971), and Goss v. Lopez, 419 U. S. 565 (1975), we held that
due process required the government to accord the plaintiff
a hearing to prove or disprove a particular fact or set of
facts. But in each of these cases, the fact in question was
concededly relevant to the inquiry at hand. Here, however,
the fact that respondent seeks to prove—that he is not cur-
rently dangerous—is of no consequence under Connecticut’s
Megan’s Law. As the DPS Website explains, the law’s re-
quirements turn on an offender’s conviction alone—a fact
that a convicted offender has already had a procedurally
safeguarded opportunity to contest. 271 F. 3d, at 44 (“ ‘Indi-
viduals included within the registry are included solely by
virtue of their conviction record and state law’” (emphasis
added)). No other fact is relevant to the disclosure of reg-
istrants’ information. Conn. Gen. Stat. §§54-257, 54-258
(2001). Indeed, the disclaimer on the Website explicitly
states that respondent’s alleged nondangerousness simply
does not matter. 271 F. 3d, at 44 (“‘[DPS] has made no de-
termination that any individual included in the registry is
currently dangerous’”).

In short, even if respondent could prove that he is not
likely to be currently dangerous, Connecticut has decided
that the registry information of all sex offenders—currently
dangerous or not—must be publicly disclosed. Unless re-
spondent can show that that substantive rule of law is defec-
tive (by conflicting with a provision of the Constitution), any
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hearing on current dangerousness is a bootless exercise. It
may be that respondent’s claim is actually a substantive chal-
lenge to Connecticut’s statute “recast in ‘procedural due
process’ terms.” Reno v. Flores, 507 U. S. 292, 308 (1993).
Nonetheless, respondent expressly disavows any reliance on
the substantive component of the Fourteenth Amendment’s
protections, Brief for Respondents 44-45, and maintains, as
he did below, that his challenge is strictly a procedural one.
But States are not barred by principles of “procedural due
process” from drawing such classifications. Michael H. v.
Gerald D., 491 U. S. 110, 120 (1989) (plurality opinion) (em-
phasis in original). See also id., at 132 (STEVENS, J., concur-
ring in judgment). Such claims “must ultimately be ana-
lyzed” in terms of substantive, not procedural, due process.
Id., at 121. Because the question is not properly before us,
we express no opinion as to whether Connecticut’s Megan’s
Law violates principles of substantive due process.
Plaintiffs who assert a right to a hearing under the Due
Process Clause must show that the facts they seek to estab-
lish in that hearing are relevant under the statutory scheme.
Respondent cannot make that showing here. The judgment
of the Court of Appeals is therefore
Reversed.

JUSTICE SCALIA, concurring.

I join the Court’s opinion, and add that even if the require-
ments of Connecticut’s sex offender registration law impli-
cate a liberty interest of respondents, the categorical abroga-
tion of that liberty interest by a validly enacted statute
suffices to provide all the process that is “due”—just as a
state law providing that no one under the age of 16 may
operate a motor vehicle suffices to abrogate that liberty in-
terest. Absent a claim (which respondents have not made
here) that the liberty interest in question is so fundamental
as to implicate so-called “substantive” due process, a prop-
erly enacted law can eliminate it. That is ultimately why,
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as the Court’s opinion demonstrates, a convicted sex offender
has no more right to additional “process” enabling him to
establish that he is not dangerous than (in the analogous case
just suggested) a 15-year-old has a right to “process” en-
abling him to establish that he is a safe driver.

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
concurring.

I join the Court’s opinion and agree with the observation
that today’s holding does not foreclose a claim that Connecti-
cut’s dissemination of registry information is actionable on a
substantive due process principle. To the extent that libel
might be at least a component of such a claim, our reference
to Connecticut’s disclaimer, ante, at 5, would not stand in the
way of a substantive due process plaintiff. I write sepa-
rately only to note that a substantive due process claim may
not be the only one still open to a test by those in the re-
spondents’ situation.

Connecticut allows certain sex offenders the possibility of
avoiding the registration and reporting obligations of the
statute. A court may exempt a convict from registration
altogether if his offense was unconsented sexual contact,
Conn. Gen. Stat. §54-251(c) (2001), or sexual intercourse
with a minor aged between 13 and 16 while the offender was
more than two years older than the minor, provided the of-
fender was under age 19 at the time of the offense, §54-
251(b). A court also has discretion to limit dissemination
of an offender’s registration information to law enforcement
purposes if necessary to protect the identity of a victim who
is related to the offender or, in the case of a sexual assault,
who is the offender’s spouse or cohabitor. §§54-255(a), (b).*

*To mitigate the retroactive effects of the statute, offenders in these
categories who were convicted between October 1, 1988, and June 30, 1999,
were allowed to petition a court for restricted dissemination of registry
information. §§54-255(c)(1)—(4). A similar petition was also available to
any offender who became subject to registration by virtue of a conviction
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Whether the decision is to exempt an offender from registra-
tion or to restrict publication of registry information, it must
rest on a finding that registration or public dissemination is
not required for public safety. §§54-251(b), 54-255(a), (b).
The State thus recognizes that some offenders within the
sweep of the publication requirement are not dangerous to
others in any way justifying special publicity on the Internet,
and the legislative decision to make courts responsible for
granting exemptions belies the State’s argument that courts
are unequipped to separate offenders who warrant special
publication from those who do not.

The line drawn by the legislature between offenders who
are sensibly considered eligible to seek discretionary relief
from the courts and those who are not is, like all legislative
choices affecting individual rights, open to challenge under
the Equal Protection Clause. See, e.g., 3 R. Rotunda & J.
Nowak, Treatise on Constitutional Law §17.6 (3d ed. 1999);
L. Tribe, American Constitutional Law § 16-34 (2d ed. 1988).
The refusal to allow even the possibility of relief to, say, a
19-year-old who has consensual intercourse with a minor
aged 16 is therefore a reviewable legislative determination.
Today’s case is no occasion to speak either to the possible
merits of such a challenge or the standard of scrutiny that
might be in order when considering it. I merely note that
the Court’s rejection of respondents’ procedural due process
claim does not immunize publication schemes like Connecti-
cut’s from an equal protection challenge.

[For opinion of JUSTICE STEVENS concurring in the judg-
ment, see post, p. 110.]

prior to October 1, 1998, if he was not incarcerated for the offense, had
not been subsequently convicted of a registrable offense, and had properly
registered under the law. §54-255(c)(5).
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EWING ». CALIFORNIA

CERTIORARI TO THE COURT OF APPEAL OF CALIFORNIA, SEC-
OND APPELLATE DISTRICT

No. 01-6978. Argued November 5, 2002—Decided March 5, 2003

Under California’s three strikes law, a defendant who is convicted of a
felony and has previously been convicted of two or more serious or vio-
lent felonies must receive an indeterminate life imprisonment term.
Such a defendant becomes eligible for parole on a date calculated by
reference to a minimum term, which, in this case, is 25 years. While
on parole, petitioner Ewing was convicted of felony grand theft for steal-
ing three golf clubs, worth $399 apiece. As required by the three
strikes law, the prosecutor formally alleged, and the trial court found,
that Ewing had been convicted previously of four serious or violent
felonies. In sentencing him to 25 years to life, the court refused to
exercise its discretion to reduce the conviction to a misdemeanor—under
a state law that permits certain offenses, known as “wobblers,” to be
classified as either misdemeanors or felonies—or to dismiss the allega-
tions of some or all of his prior relevant convictions. The State Court
of Appeal affirmed. Relying on Rummel v. Estelle, 445 U. S. 263, it
rejected Ewing’s claim that his sentence was grossly disproportionate
under the Eighth Amendment and reasoned that enhanced sentences
under the three strikes law served the State’s legitimate goal of deter-
ring and incapacitating repeat offenders. The State Supreme Court
denied review.

Held: The judgment is affirmed.

Affirmed.

JUsTICE O’CONNOR, joined by THE CHIEF JUSTICE and JUSTICE KEN-
NEDY, concluded that Ewing’s sentence is not grossly disproportionate
and therefore does not violate the Eighth Amendment’s prohibition on
cruel and unusual punishments. Pp. 20-31.

(@) The Eighth Amendment has a “narrow proportionality principle”
that “applies to noncapital sentences.” Harmelin v. Michigan, 501
U. S. 957, 996-997 (KENNEDY, J., concurring in part and concurring in
judgment). The Amendment’s application in this context is guided by
the principles distilled in JUSTICE KENNEDY’s concurrence in Harmelin:
“[TThe primacy of the legislature, the variety of legitimate penological
schemes, the nature of our federal system, and the requirement that
proportionality review be guided by objective factors” inform the final
principle that the “Eighth Amendment does not require strict propor-
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tionality between crime and sentence [but] forbids only extreme sen-
tences that are ‘grossly disproportionate’ to the crime.” Id., at 1001.
Pp. 20-24.

(b) State legislatures enacting three strikes laws made a deliberate
policy choice that individuals who have repeatedly engaged in serious
or violent criminal behavior, and whose conduct has not been deterred
by more conventional punishment approaches, must be isolated from so-
ciety to protect the public safety. Though these laws are relatively
new, this Court has a longstanding tradition of deferring to state legisla-
tures in making and implementing such important policy decisions.
The Constitution “does not mandate adoption of any one penological
theory,” 501 U. S., at 999, and nothing in the Eighth Amendment prohib-
its California from choosing to incapacitate criminals who have already
been convicted of at least one serious or violent crime. Recidivism has
long been recognized as a legitimate basis for increased punishment and
is a serious public safety concern in California and the Nation. Any
criticism of the law is appropriately directed at the legislature, which is
primarily responsible for making the policy choices underlying any
criminal sentencing scheme. Pp. 24-28.

(¢) In examining Ewing’s claim that his sentence is grossly dispropor-
tionate, the gravity of the offense must be compared to the harshness
of the penalty. Even standing alone, his grand theft should not be
taken lightly. The California Supreme Court has noted that crime’s
seriousness in the context of proportionality review; that it is a “wob-
bler” is of no moment, for it remains a felony unless the trial court
imposes a misdemeanor sentence. The trial judge justifiably exercised
her discretion not to extend lenient treatment given Ewing’s long crimi-
nal history. In weighing the offense’s gravity, both his current felony
and his long history of felony recidivism must be placed on the scales.
Any other approach would not accord proper deference to the policy
judgments that find expression in the legislature’s choice of sanctions.
Ewing’s sentence is justified by the State’s public-safety interest in inca-
pacitating and deterring recidivist felons, and amply supported by his
own long, serious criminal record. He has been convicted of numerous
offenses, served nine separate prison terms, and committed most of his
crimes while on probation or parole. His prior strikes were serious
felonies including robbery and residential burglary. Though long, his
current sentence reflects a rational legislative judgment that is entitled
to deference. Pp. 28-31.

JUSTICE SCALIA agreed that petitioner’s sentence does not violate the
Eighth Amendment’s prohibition against cruel and unusual punish-
ments, but on the ground that that prohibition was aimed at exclud-
ing only certain modes of punishment. This case demonstrates why
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a proportionality principle cannot be intelligently applied, and why
Solem v. Helm, 463 U. S. 277, should not be given stare decisis effect.
Pp. 31-32.

JUSTICE THOMAS concluded that petitioner’s sentence does not violate
the Eighth Amendment’s prohibition against cruel and unusual punish-
ments because the Amendment contains no proportionality principle.
P. 32.

(O’CONNOR, J., announced the judgment of the Court and delivered an
opinion, in which REHNQUIST, C. J., and KENNEDY, J., joined. SCALIA, J.,
post, p. 31, and THOMAS, J., post, p. 32, filed opinions concurring in the
judgment. STEVENS, J, filed a dissenting opinion, in which SOUTER,
GINSBURG, and BREYER, JJ., joined, post, p. 32. BREYER, J,, filed a dis-
senting opinion, in which STEVENS, SOUTER, and GINSBURG, JJ., joined,
post, p. 35.

Quin Denvir, by appointment of the Court, 535 U. S. 1076,
argued the cause for petitioner. With him on the briefs
were David M. Porter, Karyn H. Bucur, and Mark E.
Haddad.

Donald E. De Nicola, Deputy Attorney General of Califor-
nia, argued the cause for respondent. With him on the brief
were Bill Lockyer, Attorney General, Manuel M. Medeiros,
State Solicitor General, Robert R. Anderson, Chief Assistant
Attorney General, Pamela C. Homanaka, Senior Assistant
Attorney General, and Jaime L. Fuster, Kristofer S. Jorstad,
and David C. Cook, Deputy Attorneys General.

Assistant Attorney General Chertoff argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Olson, Deputy
Solicitor General Dreeben, John P. Elwood, and Joel M.
Gershowitz.*

*Donald M. Falk, Andrew H. Schapiro, and Mary Price filed a brief for
Families Against Mandatory Minimums as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Alabama et al. by William H. Pryor, Jr., Attorney General of Alabama,
Nathan A. Forrester, Solicitor General, and Michael B. Billingsley, Dep-
uty Solicitor General, and by the Attorneys General for their respective
States as follows: Steve Carter of Indiana, Don Stenberg of Nebraska,
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JUSTICE O’CONNOR announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE and
JUSTICE KENNEDY join.

In this case, we decide whether the Eighth Amendment
prohibits the State of California from sentencing a repeat
felon to a prison term of 25 years to life under the State’s
“Three Strikes and You’re Out” law.

I
A

California’s three strikes law reflects a shift in the State’s
sentencing policies toward incapacitating and deterring re-
peat offenders who threaten the public safety. The law was
designed “to ensure longer prison sentences and greater
punishment for those who commit a felony and have been
previously convicted of serious and/or violent felony of-
fenses.” Cal. Penal Code Ann. §667(b) (West 1999). On
March 3, 1993, California Assemblymen Bill Jones and Jim
Costa introduced Assembly Bill 971, the legislative version
of what would later become the three strikes law. The As-
sembly Committee on Public Safety defeated the bill only
weeks later. Public outrage over the defeat sparked a voter
initiative to add Proposition 184, based loosely on the bill, to
the ballot in the November 1994 general election.

On October 1, 1993, while Proposition 184 was circulat-
ing, 12-year-old Polly Klaas was kidnaped from her home in
Petaluma, California. Her admitted Kkiller, Richard Allen
Davis, had a long criminal history that included two prior
kidnaping convictions. Davis had served only half of his

W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, John
Cornyn of Texas, Mark L. Shurtleff of Utah, Christine O. Gregoire of
Washington, and Hoke MacMillan of Wyoming; and for the Criminal Jus-
tice Legal Foundation et al. by Kent S. Scheidegger and Charles L.
Hobson.

Dennis L. Stout and Grover D. Merritt filed a brief for the California
District Attorneys Association as amicus curiae.
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most recent sentence (16 years for kidnaping, assault, and
burglary). Had Davis served his entire sentence, he would
still have been in prison on the day that Polly Klaas was
kidnaped.

Polly Klaas’ murder galvanized support for the three
strikes initiative. Within days, Proposition 184 was on its
way to becoming the fastest qualifying initiative in Califor-
nia history. On January 3, 1994, the sponsors of Assembly
Bill 971 resubmitted an amended version of the bill that con-
formed to Proposition 184. On January 31, 1994, Assembly
Bill 971 passed the Assembly by a 63 to 9 margin. The Sen-
ate passed it by a 29 to 7 margin on March 3, 1994. Gover-
nor Pete Wilson signed the bill into law on March 7, 1994.
California voters approved Proposition 184 by a margin of
72 to 28 percent on November 8, 1994.

California thus became the second State to enact a three
strikes law. In November 1993, the voters of Washington
State approved their own three strikes law, Initiative 593,
by a margin of 3 to 1. U. S. Dept. of Justice, National In-
stitute of Justice, J. Clark, J. Austin, & D. Henry, “Three
Strikes and You're Out”: A Review of State Legislation 1
(Sept. 1997) (hereinafter Review of State Legislation). Be-
tween 1993 and 1995, 24 States and the Federal Government
enacted three strikes laws. Ibid. Though the three strikes
laws vary from State to State, they share a common goal of
protecting the public safety by providing lengthy prison
terms for habitual felons.

B

California’s current three strikes law consists of two virtu-
ally identical statutory schemes “designed to increase the
prison terms of repeat felons.” People v. Superior Court of
San Diego Cty. ex rel. Romero, 13 Cal. 4th 497, 504, 917 P. 2d
628, 630 (1996) (Romero). When a defendant is convicted of
a felony, and he has previously been convicted of one or more
prior felonies defined as “serious” or “violent” in Cal. Penal
Code Ann. §§667.5 and 1192.7 (West Supp. 2002), sentencing
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is conducted pursuant to the three strikes law. Prior con-
victions must be alleged in the charging document, and the
defendant has a right to a jury determination that the prose-
cution has proved the prior convictions beyond a reasonable
doubt. §1025; §1158 (West 1985).

If the defendant has one prior “serious” or “violent”
felony conviction, he must be sentenced to “twice the term
otherwise provided as punishment for the current felony
conviction.” §667(e)(1) (West 1999); §1170.12(c)(1) (West
Supp. 2002). If the defendant has two or more prior “seri-
ous” or “violent” felony convictions, he must receive “an in-
determinate term of life imprisonment.” §667(e)(2)(A)
(West 1999); §1170.12(c)(2)(A) (West Supp. 2002). Defend-
ants sentenced to life under the three strikes law become
eligible for parole on a date calculated by reference to
a “minimum term,” which is the greater of (a) three times
the term otherwise provided for the current conviction,
(b) 25 years, or (c) the term determined by the court
pursuant to §1170 for the underlying conviction, includ-
ing any enhancements. §$667(e)(2)(A)(1)->ii) (West 1999);
§§1170.12(c)(2)(A)(1)—(iii) (West Supp. 2002).

Under California law, certain offenses may be classified as
either felonies or misdemeanors. These crimes are known
as “wobblers.” Some crimes that would otherwise be mis-
demeanors become “wobblers” because of the defendant’s
prior record. For example, petty theft, a misdemeanor, be-
comes a “wobbler” when the defendant has previously
served a prison term for committing specified theft-related
crimes. §490 (West 1999); §666 (West Supp. 2002). Other
crimes, such as grand theft, are “wobblers” regardless of the
defendant’s prior record. See §489(b) (West 1999). Both
types of “wobblers” are triggering offenses under the three
strikes law only when they are treated as felonies. Under
California law, a “wobbler” is presumptively a felony and
“remains a felony except when the discretion is actually ex-
ercised” to make the crime a misdemeanor. People v. Wil-

¢
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liams, 27 Cal. 2d 220, 229, 163 P. 2d 692, 696 (1945) (emphasis
deleted and internal quotation marks omitted).

In California, prosecutors may exercise their discretion to
charge a “wobbler” as either a felony or a misdemeanor.
Likewise, California trial courts have discretion to reduce
a “wobbler” charged as a felony to a misdemeanor either
before preliminary examination or at sentencing to avoid
imposing a three strikes sentence. Cal. Penal Code Ann.
§§ 17(b)(5), 17(b)(1) (West 1999); People v. Superior Court of
Los Angeles Cty. ex rel. Alvarez, 14 Cal. 4th 968, 978, 928
P. 2d 1171, 1177-1178 (1997). In exercising this discretion,
the court may consider “those factors that direct similar sen-
tencing decisions,” such as “the nature and circumstances of
the offense, the defendant’s appreciation of and attitude to-
ward the offense, . . . [and] the general objectives of sentenc-
ing.” Ibid. (internal quotation marks and citations omitted).

California trial courts can also vacate allegations of prior
“serious” or “violent” felony convictions, either on motion by
the prosecution or sua sponte. Romero, supra, at 529-530,
917 P. 2d, at 647-648. In ruling whether to vacate allega-
tions of prior felony convictions, courts consider whether, “in
light of the nature and circumstances of [the defendant’s]
present felonies and prior serious and/or violent felony
convictions, and the particulars of his background, character,
and prospects, the defendant may be deemed outside the
[three strikes’] scheme’s spirit, in whole or in part.” People
v. Williams, 17 Cal. 4th 148, 161, 948 P. 2d 429, 437
(1998). Thus, trial courts may avoid imposing a three
strikes sentence in two ways: first, by reducing “wobblers”
to misdemeanors (which do not qualify as triggering of-
fenses), and second, by vacating allegations of prior “serious”
or “violent” felony convictions.

C

On parole from a 9-year prison term, petitioner Gary
Ewing walked into the pro shop of the El Segundo Golf
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Course in Los Angeles County on March 12, 2000. He
walked out with three golf clubs, priced at $399 apiece, con-
cealed in his pants leg. A shop employee, whose suspicions
were aroused when he observed Ewing limp out of the pro
shop, telephoned the police. The police apprehended Ewing
in the parking lot.

Ewing is no stranger to the criminal justice system. In
1984, at the age of 22, he pleaded guilty to theft. The court
sentenced him to six months in jail (suspended), three years’
probation, and a $300 fine. In 1988, he was convicted of fel-
ony grand theft auto and sentenced to one year in jail and
three years’ probation. After Ewing completed probation,
however, the sentencing court reduced the crime to a mis-
demeanor, permitted Ewing to withdraw his guilty plea, and
dismissed the case. In 1990, he was convicted of petty theft
with a prior and sentenced to 60 days in the county jail and
three years’ probation. In 1992, Ewing was convicted of
battery and sentenced to 30 days in the county jail and two
years’ summary probation. One month later, he was con-
victed of theft and sentenced to 10 days in the county jail
and 12 months’ probation. In January 1993, Ewing was con-
victed of burglary and sentenced to 60 days in the county
jail and one year’s summary probation. In February 1993,
he was convicted of possessing drug paraphernalia and sen-
tenced to six months in the county jail and three years’ pro-
bation. In July 1993, he was convicted of appropriating lost
property and sentenced to 10 days in the county jail and
two years’ summary probation. In September 1993, he was
convicted of unlawfully possessing a firearm and trespassing
and sentenced to 30 days in the county jail and one year’s
probation.

In October and November 1993, Ewing committed three
burglaries and one robbery at a Long Beach, California,
apartment complex over a 5-week period. He awakened one
of his victims, asleep on her living room sofa, as he tried to
disconnect her video cassette recorder from the television in
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that room. When she screamed, Ewing ran out the front
door. On another occasion, Ewing accosted a victim in the
mailroom of the apartment complex. Ewing claimed to have
a gun and ordered the victim to hand over his wallet. When
the victim resisted, Ewing produced a knife and forced the
victim back to the apartment itself. While Ewing rifled
through the bedroom, the victim fled the apartment scream-
ing for help. Ewing absconded with the victim’s money and
credit cards.

On December 9, 1993, Ewing was arrested on the premises
of the apartment complex for trespassing and lying to a
police officer. The knife used in the robbery and a glass
cocaine pipe were later found in the back seat of the patrol
car used to transport Ewing to the police station. A jury
convicted Ewing of first-degree robbery and three counts of
residential burglary. Sentenced to nine years and eight
months in prison, Ewing was paroled in 1999.

Only 10 months later, Ewing stole the golf clubs at issue
in this case. He was charged with, and ultimately convicted
of, one count of felony grand theft of personal property in
excess of $400. See Cal. Penal Code Ann. §484 (West Supp.
2002); §489 (West 1999). As required by the three strikes
law, the prosecutor formally alleged, and the trial court later
found, that Ewing had been convicted previously of four seri-
ous or violent felonies for the three burglaries and the rob-
bery in the Long Beach apartment complex. See §667(g)
(West 1999); §1170.12(e) (West Supp. 2002).

At the sentencing hearing, Ewing asked the court to re-
duce the conviction for grand theft, a “wobbler” under Cali-
fornia law, to a misdemeanor so as to avoid a three strikes
sentence. See §817(b), 667(d)(1) (West 1999); § 1170.12(b)(1)
(West Supp. 2002). Ewing also asked the trial court to exer-
cise its discretion to dismiss the allegations of some or all
of his prior serious or violent felony convictions, again for
purposes of avoiding a three strikes sentence. See Romero,
13 Cal. 4th, at 529-531, 917 P. 2d, at 647-648. Before sen-
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tencing Ewing, the trial court took note of his entire criminal
history, including the fact that he was on parole when he
committed his latest offense. The court also heard argu-
ments from defense counsel and a plea from Ewing himself.

In the end, the trial judge determined that the grand theft
should remain a felony. The court also ruled that the four
prior strikes for the three burglaries and the robbery in
Long Beach should stand. As a newly convicted felon with
two or more “serious” or “violent” felony convictions in his
past, Ewing was sentenced under the three strikes law to 25
years to life.

The California Court of Appeal affirmed in an unpublished
opinion. No. B143745 (Apr. 25, 2001). Relying on our deci-
sion in Rummel v. Estelle, 445 U. S. 263 (1980), the court
rejected Ewing’s claim that his sentence was grossly dispro-
portionate under the Kighth Amendment. Enhanced sen-
tences under recidivist statutes like the three strikes law,
the court reasoned, serve the “legitimate goal” of deterring
and incapacitating repeat offenders. The Supreme Court
of California denied Ewing’s petition for review, and we
granted certiorari, 535 U. S. 969 (2002). We now affirm.

II
A

The Eighth Amendment, which forbids cruel and unusual
punishments, contains a “narrow proportionality principle”
that “applies to noncapital sentences.” Harmelin v. Michi-
gan, 501 U. S. 957, 996-997 (1991) (KENNEDY, J., concurring
in part and concurring in judgment); cf. Weems v. United
States, 217 U. S. 349, 371 (1910); Robinson v. California, 370
U. S. 660, 667 (1962) (applying the Eighth Amendment to the
States via the Fourteenth Amendment). We have most re-
cently addressed the proportionality principle as applied to
terms of years in a series of cases beginning with Rummel
v. Estelle, supra.
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In Rummel, we held that it did not violate the Eighth
Amendment for a State to sentence a three-time offender to
life in prison with the possibility of parole. Id., at 284-285.
Like Ewing, Rummel was sentenced to a lengthy prison term
under a recidivism statute. Rummel’s two prior offenses
were a 1964 felony for “fraudulent use of a credit card to
obtain $80 worth of goods or services,” and a 1969 felony
conviction for “passing a forged check in the amount of
$28.36.” Id., at 265. His triggering offense was a convie-
tion for felony theft—“obtaining $120.75 by false pretenses.”
Id., at 266.

This Court ruled that “[h]aving twice imprisoned him for
felonies, Texas was entitled to place upon Rummel the onus
of one who is simply unable to bring his conduct within the
social norms prescribed by the criminal law of the State.”
Id., at 284. The recidivism statute “is nothing more than a
societal decision that when such a person commits yet an-
other felony, he should be subjected to the admittedly seri-
ous penalty of incarceration for life, subject only to the
State’s judgment as to whether to grant him parole.” Id.,
at 278. We noted that this Court “has on occasion stated
that the Eighth Amendment prohibits imposition of a sen-
tence that is grossly disproportionate to the severity of the
crime.” Id., at 271. But “[oJutside the context of capital
punishment, successful challenges to the proportionality of
particular sentences have been exceedingly rare.” Id., at
272,  Although we stated that the proportionality principle
“would . . . come into play in the extreme example . . . if a
legislature made overtime parking a felony punishable by
life imprisonment,” id., at 274, n. 11, we held that “the man-
datory life sentence imposed upon this petitioner does not
constitute cruel and unusual punishment under the Eighth
and Fourteenth Amendments,” id., at 285.

In Hutto v. Davis, 454 U. S. 370 (1982) (per curiam,), the
defendant was sentenced to two consecutive terms of 20
years in prison for possession with intent to distribute nine
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ounces of marijuana and distribution of marijuana. We held
that such a sentence was constitutional: “In short, Rummel
stands for the proposition that federal courts should be reluc-
tant to review legislatively mandated terms of imprison-
ment, and that successful challenges to the proportionality
of particular sentences should be exceedingly rare.” Id., at
374 (citations and internal quotation marks omitted).

Three years after Rummel, in Solem v. Helm, 463 U. S.
277, 279 (1983), we held that the Eighth Amendment prohib-
ited “a life sentence without possibility of parole for a sev-
enth nonviolent felony.” The triggering offense in Solem
was “uttering a ‘no account’ check for $100.” Id., at 281.
We specifically stated that the Eighth Amendment’s ban on
cruel and unusual punishments “prohibits . . . sentences that
are disproportionate to the crime committed,” and that the
“constitutional principle of proportionality has been recog-
nized explicitly in this Court for almost a century.” Id., at
284, 286. The Solem Court then explained that three fac-
tors may be relevant to a determination of whether a sen-
tence is so disproportionate that it violates the Kighth
Amendment: “(i) the gravity of the offense and the harshness
of the penalty; (ii) the sentences imposed on other criminals
in the same jurisdiction; and (iii) the sentences imposed for
commission of the same crime in other jurisdictions.” Id.,
at 292.

Applying these factors in Solem, we struck down the de-
fendant’s sentence of life without parole. We specifically
noted the contrast between that sentence and the sentence
in Rummel, pursuant to which the defendant was eligible for
parole. 463 U. S., at 297; see also id., at 300 (“[T]he South
Dakota commutation system is fundamentally different from
the parole system that was before us in Rummel”). Indeed,
we explicitly declined to overrule Rummel: “[O]ur conclusion
today is not inconsistent with Rummel v. Estelle.” 463
U. S., at 303, n. 32; see also id., at 288, n. 13 (“[OJur decision
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is entirely consistent with this Court’s prior cases—including
Rummel v. Estelle”).

Eight years after Solem, we grappled with the proportion-
ality issue again in Harmelin. Harmelin was not a recidi-
vism case, but rather involved a first-time offender convicted
of possessing 672 grams of cocaine. He was sentenced to
life in prison without possibility of parole. A majority of
the Court rejected Harmelin’s claim that his sentence was
so grossly disproportionate that it violated the KEighth
Amendment. The Court, however, could not agree on why
his proportionality argument failed. JUSTICE SCALIA,
joined by THE CHIEF JUSTICE, wrote that the proportional-
ity principle was “an aspect of our death penalty jurispru-
dence, rather than a generalizable aspect of Eighth Amend-
ment law.” 501 U. S. at 994. He would thus have declined
to apply gross disproportionality principles except in review-
ing capital sentences. Ibid.

JUSTICE KENNEDY, joined by two other Members of the
Court, concurred in part and concurred in the judgment.
JUSTICE KENNEDY specifically recognized that “[t]he Eighth
Amendment proportionality principle also applies to noncap-
ital sentences.” Id., at 997. He then identified four prin-
ciples of proportionality review—“the primacy of the legis-
lature, the variety of legitimate penological schemes, the
nature of our federal system, and the requirement that pro-
portionality review be guided by objective factors”—that
“inform the final one: The Eighth Amendment does not re-
quire strict proportionality between crime and sentence.
Rather, it forbids only extreme sentences that are ‘grossly
disproportionate’ to the crime.” Id., at 1001 (citing Solem,
supra, at 288). JUSTICE KENNEDY'’s concurrence also stated
that Solem “did not mandate” comparative analysis “within
and between jurisdictions.” 501 U. S., at 1004-1005.

The proportionality principles in our cases distilled in JUS-
TICE KENNEDY’s concurrence guide our application of the
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Eighth Amendment in the new context that we are called
upon to consider.
B

For many years, most States have had laws providing for
enhanced sentencing of repeat offenders. See, e.g., U.S.
Dept. of Justice, Bureau of Justice Assistance, National As-
sessment of Structured Sentencing (1996). Yet between
1993 and 1995, three strikes laws effected a sea change in
criminal sentencing throughout the Nation.! These laws re-
sponded to widespread public concerns about crime by tar-
geting the class of offenders who pose the greatest threat to
public safety: career criminals. As one of the chief archi-
tects of California’s three strikes law has explained: “Three
Strikes was intended to go beyond simply making sentences
tougher. It was intended to be a focused effort to create a
sentencing policy that would use the judicial system to re-
duce serious and violent crime.” Ardaiz, California’s Three
Strikes Law: History, Expectations, Consequences, 32 Mc-
George L. Rev. 1, 12 (2000) (hereinafter Ardaiz).

Throughout the States, legislatures enacting three strikes
laws made a deliberate policy choice that individuals who
have repeatedly engaged in serious or violent criminal be-
havior, and whose conduct has not been deterred by more
conventional approaches to punishment, must be isolated
from society in order to protect the public safety. Though
three strikes laws may be relatively new, our tradition of
deferring to state legislatures in making and implementing
such important policy decisions is longstanding. Weems,
217 U. S, at 379; Gore v. United States, 357 U. S. 386, 393

1Tt is hardly surprising that the statistics relied upon by JUSTICE
BREYER show that prior to the enactment of the three strikes law, “no
one like Ewing could have served more than 10 years in prison.” Post,
at 43 (dissenting opinion) (emphasis added). Profound disappointment
with the perceived lenity of criminal sentencing (especially for repeat fel-
ons) led to passage of three strikes laws in the first place. See, e. g., Re-
view of State Legislation 1.
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(1958); Payne v. Tennessee, 501 U. S. 808, 824 (1991); Rum-
mel, 445 U. S., at 274; Solem, 463 U. S., at 290; Harmelin,
501 U. S., at 998 (KENNEDY, J., concurring in part and concur-
ring in judgment).

Our traditional deference to legislative policy choices finds
a corollary in the principle that the Constitution “does not
mandate adoption of any one penological theory.” Id., at 999
(KENNEDY, J., concurring in part and concurring in judg-
ment). A sentence can have a variety of justifications, such
as incapacitation, deterrence, retribution, or rehabilitation.
See 1 W. LaFave & A. Scott, Substantive Criminal Law § 1.5,
pp. 30-36 (1986) (explaining theories of punishment). Some
or all of these justifications may play a role in a State’s
sentencing scheme. Selecting the sentencing rationales is
generally a policy choice to be made by state legislatures,
not federal courts.

When the California Legislature enacted the three strikes
law, it made a judgment that protecting the public safety
requires incapacitating criminals who have already been con-
victed of at least one serious or violent crime. Nothing in
the Eighth Amendment prohibits California from making
that choice. To the contrary, our cases establish that
“States have a valid interest in deterring and segregating
habitual criminals.” Parke v. Raley, 506 U. S. 20, 27 (1992);
Oyler v. Boles, 368 U. S. 448, 451 (1962) (“[T]he constitution-
ality of the practice of inflicting severer criminal penalties
upon habitual offenders is no longer open to serious chal-
lenge”). Recidivism has long been recognized as a legiti-
mate basis for increased punishment. See Almendarez-
Torres v. United States, 523 U. S. 224, 230 (1998) (recidivism
“is as typical a sentencing factor as one might imagine”);
Witte v. United States, 515 U. S. 389, 400 (1995) (“In repeat-
edly upholding such recidivism statutes, we have rejected
double jeopardy challenges because the enhanced punish-
ment imposed for the later offense . . . [is] ‘a stiffened penalty
for the latest crime, which is considered to be an aggravated
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offense because a repetitive one’” (quoting Gryger v. Burke,
334 U. S. 728, 732 (1948))).

California’s justification is no pretext. Recidivism is a se-
rious public safety concern in California and throughout the
Nation. According to a recent report, approximately 67 per-
cent of former inmates released from state prisons were
charged with at least one “serious” new crime within three
years of their release. See U.S. Dept. of Justice, Bureau
of Justice Statistics, P. Langan & D. Levin, Special Report:
Recidivism of Prisoners Released in 1994, p. 1 (June 2002).
In particular, released property offenders like Ewing had
higher recidivism rates than those released after committing
violent, drug, or public-order offenses. Id., at 8. Approxi-
mately 73 percent of the property offenders released in 1994
were arrested again within three years, compared to approx-
imately 61 percent of the violent offenders, 62 percent of the
public-order offenders, and 66 percent of the drug offend-
ers. Ibid.

In 1996, when the Sacramento Bee studied 233 three
strikes offenders in California, it found that they had an ag-
gregate of 1,165 prior felony convictions, an average of 5
apiece. See Furillo, Three Strikes—The Verdict: Most Of-
fenders Have Long Criminal Histories, Sacramento Bee,
Mar. 31, 1996, p. A1. The prior convictions included 322 rob-
beries and 262 burglaries. Ibid. About 84 percent of the
233 three strikes offenders had been convicted of at least one
violent crime. Ibid. In all, they were responsible for 17
homicides, 7 attempted slayings, and 91 sexual assaults and
child molestations. Ibid. The Sacramento Bee concluded,
based on its investigation, that “[iln the vast majority of the
cases, regardless of the third strike, the [three strikes] law
is snaring [the] long-term habitual offenders with multiple
felony convictions . ...” Ibid.

The State’s interest in deterring crime also lends some
support to the three strikes law. We have long viewed both
incapacitation and deterrence as rationales for recidivism



Cite as: 538 U. S. 11 (2003) 27
Opinion of O’CONNOR, J.

statutes: “[A] recidivist statute[’s] . . . primary goals are to
deter repeat offenders and, at some point in the life of one
who repeatedly commits criminal offenses serious enough to
be punished as felonies, to segregate that person from the
rest of society for an extended period of time.” Rummel,
supra, at 284. Four years after the passage of California’s
three strikes law, the recidivism rate of parolees returned to
prison for the commission of a new crime dropped by nearly
25 percent. California Dept. of Justice, Office of the Attor-
ney General, “Three Strikes and You're Out”—Its Impact on
the California Criminal Justice System After Four Years,
p- 10 (1998). Even more dramatically:

“An unintended but positive consequence of ‘Three
Strikes’ has been the impact on parolees leaving the
state. More California parolees are now leaving the
state than parolees from other jurisdictions entering
California. This striking turnaround started in 1994.
It was the first time more parolees left the state than
entered since 1976. This trend has continued and in
1997 more than 1,000 net parolees left California.”
Ibid.

See also Janiskee & Erler, Crime, Punishment, and Romero:
An Analysis of the Case Against California’s Three Strikes
Law, 39 Duquesne L. Rev. 43, 45-46 (2000) (“Prosecutors in
Los Angeles routinely report that ‘felons tell them they are
moving out of the state because they fear getting a second
or third strike for a nonviolent offense’” (quoting Sanchez,
A Movement Builds Against “Three Strikes” Law, Washing-
ton Post, Feb. 18, 2000, p. A3)).

To be sure, California’s three strikes law has sparked con-
troversy. Critics have doubted the law’s wisdom, cost-
efficiency, and effectiveness in reaching its goals. See, e. g.,
Zimring, Hawkins, & Kamin, Punishment and Democracy:
Three Strikes and You're Out in California (2001); Vitiello,
Three Strikes: Can We Return to Rationality? 87 J. Crim.
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L. & C. 395, 423 (1997). This criticism is appropriately di-
rected at the legislature, which has primary responsibility
for making the difficult policy choices that underlie any crim-
inal sentencing scheme. We do not sit as a “superlegisla-
ture” to second-guess these policy choices. It is enough that
the State of California has a reasonable basis for believing
that dramatically enhanced sentences for habitual felons “ad-
vance[s] the goals of [its] eriminal justice system in any sub-
stantial way.” See Solem, 463 U. S., at 297, n. 22.

III

Against this backdrop, we consider Ewing’s claim that his
three strikes sentence of 25 years to life is unconstitutionally
disproportionate to his offense of “shoplifting three golf
clubs.” Brief for Petitioner 6. We first address the gravity
of the offense compared to the harshness of the penalty. At
the threshold, we note that Ewing incorrectly frames the
issue. The gravity of his offense was not merely “shop-
lifting three golf clubs.” Rather, Ewing was convicted of
felony grand theft for stealing nearly $1,200 worth of mer-
chandise after previously having been convicted of at least
two “violent” or “serious” felonies. KEven standing alone,
Ewing’s theft should not be taken lightly. His crime was
certainly not “one of the most passive felonies a person could
commit.” Solem, supra, at 296 (internal quotation marks
omitted). To the contrary, the Supreme Court of California
has noted the “seriousness” of grand theft in the context of
proportionality review. See In re Lynch, 8 Cal. 3d 410, 432,
n. 20, 503 P. 2d 921, 936, n. 20 (1972). Theft of $1,200 in
property is a felony under federal law, 18 U. S. C. §641, and
in the vast majority of States. See App. B to Brief for
Petitioner 21a.

That grand theft is a “wobbler” under California law is
of no moment. Though California courts have discretion to
reduce a felony grand theft charge to a misdemeanor, it re-
mains a felony for all purposes “unless and until the trial
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court imposes a misdemeanor sentence.” In re Anderson,
69 Cal. 2d 613, 626, 447 P. 2d 117, 126 (1968) (Tobriner, J.,
concurring); see generally 1 B. Witkin & N. Epstein, Califor-
nia Criminal Law §73 (3d ed. 2000). “The purpose of the
trial judge’s sentencing discretion” to downgrade certain fel-
onies is to “impose a misdemeanor sentence in those cases in
which the rehabilitation of the convicted defendant either
does not require, or would be adversely affected by, incar-
ceration in a state prison as a felon.” Anderson, supra, at
664—665, 447 P. 2d, at 152 (Tobriner, J., concurring). Under
California law, the reduction is not based on the notion that
a “wobbler” is “conceptually a misdemeanor.” Necochea V.
Superior Court, 23 Cal. App. 3d 1012, 1016, 100 Cal. Rptr.
693, 695 (1972). Rather, it is “intended to extend misde-
meanant treatment to a potential felon.” Ibid. In Ewing’s
case, however, the trial judge justifiably exercised her dis-
cretion not to extend such lenient treatment given Ewing’s
long criminal history.

In weighing the gravity of Ewing’s offense, we must place
on the scales not only his current felony, but also his long
history of felony recidivism. Any other approach would fail
to accord proper deference to the policy judgments that find
expression in the legislature’s choice of sanctions. In impos-
ing a three strikes sentence, the State’s interest is not
merely punishing the offense of conviction, or the “trigger-
ing” offense: “[I]t is in addition the interest . . . in dealing in
a harsher manner with those who by repeated criminal acts
have shown that they are simply incapable of conforming to
the norms of society as established by its criminal law.”
Rummel, 445 U. S., at 276; Solem, supra, at 296. To give
full effect to the State’s choice of this legitimate penological
goal, our proportionality review of Ewing’s sentence must
take that goal into account.

Ewing’s sentence is justified by the State’s public-safety
interest in incapacitating and deterring recidivist felons, and
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amply supported by his own long, serious criminal record.?
Ewing has been convicted of numerous misdemeanor and fel-
ony offenses, served nine separate terms of incarceration,
and committed most of his crimes while on probation or pa-
role. His prior “strikes” were serious felonies including
robbery and three residential burglaries. To be sure, Ew-
ing’s sentence is a long one. But it reflects a rational legis-
lative judgment, entitled to deference, that offenders who
have committed serious or violent felonies and who continue
to commit felonies must be incapacitated. The State of Cali-
fornia “was entitled to place upon [Ewing] the onus of one
who is simply unable to bring his conduct within the social
norms prescribed by the criminal law of the State.” Rum-
mel, supra, at 284. Ewing’s is not “the rare case in which
a threshold comparison of the crime committed and the sen-
tence imposed leads to an inference of gross disproportion-
ality.” Harmelin, 501 U. S., at 1005 (KENNEDY, J., concur-
ring in part and concurring in judgment).

We hold that Ewing’s sentence of 25 years to life in prison,
imposed for the offense of felony grand theft under the three
strikes law, is not grossly disproportionate and therefore
does not violate the Eighth Amendment’s prohibition on

2JUSTICE BREYER argues that including Ewing’s grand theft as a trig-
gering offense cannot be justified on “property-crime-related incapacita-
tion grounds” because such crimes do not count as prior strikes. Post,
at 51. But the State’s interest in dealing with repeat felons like Ewing
is not so limited. As we have explained, the overarching objective of the
three strikes law is to prevent serious or violent offenders like Ewing
from repeating their criminal behavior. See Cal. Penal Code Ann.
§667(b) (West 1999) (“It is the intent of the Legislature . . . to en-
sure longer prison sentences and greater punishment for those who com-
mit a felony and have been previously convicted of serious and/or violent
felony offenses”). The California Legislature therefore made a “deliber-
ate policy decision . . . that the gravity of the new felony should not be a
determinative factor in ‘triggering’ the application of the Three Strikes
Law.” Ardaiz9. Neither the Eighth Amendment nor this Court’s prece-
dent forecloses that legislative choice.
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cruel and unusual punishments. The judgment of the Cali-
fornia Court of Appeal is affirmed.
It is so ordered.

JUSTICE SCALIA, concurring in the judgment.

In my opinion in Harmelin v. Michigan, 501 U. S. 957, 985
(1991), I concluded that the Eighth Amendment’s prohibition
of “cruel and unusual punishments” was aimed at excluding
only certain modes of punishment, and was not a “guarantee
against disproportionate sentences.” Out of respect for the
principle of stare decisis, I might nonetheless accept the con-
trary holding of Solem v. Helm, 463 U. S. 277 (1983)—that
the Eighth Amendment contains a narrow proportionality
principle—if I felt I could intelligently apply it. This case
demonstrates why I cannot.

Proportionality—the notion that the punishment should fit
the crime—is inherently a concept tied to the penological
goal of retribution. “[I]t becomes difficult even to speak in-
telligently of ‘proportionality,” once deterrence and rehabili-
tation are given significant weight,” Harmelin, supra, at
989—not to mention giving weight to the purpose of Califor-
nia’s three strikes law: incapacitation. In the present case,
the game is up once the plurality has acknowledged that “the
Constitution does not mandate adoption of any one penologi-
cal theory,” and that a “sentence can have a variety of justi-
fications, such as incapacitation, deterrence, retribution, or
rehabilitation.” Ante, at 25 (internal quotation marks omit-
ted). That acknowledgment having been made, it no longer
suffices merely to assess “the gravity of the offense com-
pared to the harshness of the penalty,” ante, at 28; that clas-
sic description of the proportionality principle (alone and in
itself quite resistant to policy-free, legal analysis) now be-
comes merely the “first” step of the inquiry, ibid. Having
completed that step (by a discussion which, in all fairness,
does not convincingly establish that 25-years-to-life is a “pro-
portionate” punishment for stealing three golf clubs), the
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plurality must then add an analysis to show that “Ewing’s
sentence is justified by the State’s public-safety interest in
incapacitating and deterring recidivist felons.” Amnte, at 29.

Which indeed it is—though why that has anything to do
with the principle of proportionality is a mystery. Perhaps
the plurality should revise its terminology, so that what it
reads into the Eighth Amendment is not the unstated propo-
sition that all punishment should be reasonably proportion-
ate to the gravity of the offense, but rather the unstated
proposition that all punishment should reasonably pursue the
multiple purposes of the criminal law. That formulation
would make it clearer than ever, of course, that the plurality
is not applying law but evaluating policy.

Because I agree that petitioner’s sentence does not violate
the Eighth Amendment’s prohibition against cruel and un-
usual punishments, I concur in the judgment.

JUSTICE THOMAS, concurring in the judgment.

I agree with JUSTICE SCALIA’s view that the proportional-
ity test announced in Solem v. Helm, 463 U. S. 277 (1983),
is incapable of judicial application. Even were Solem’s test
perfectly clear, however, I would not feel compelled by stare
decisis to apply it. In my view, the Cruel and Unusual
Punishments Clause of the Eighth Amendment contains no
proportionality principle. See Harmelin v. Michigan, 501
U. S. 957, 966-985 (1991) (opinion of SCALIA, J.).

Because the plurality concludes that petitioner’s sentence
does not violate the Eighth Amendment’s prohibition on
cruel and unusual punishments, I concur in the judgment.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

JUSTICE BREYER has cogently explained why the sentence
imposed in this case is both cruel and unusual.! The concur-

1For “present purposes,” post, at 36, 53 (dissenting opinion), JUSTICE
BREYER applies the framework established by Harmelin v. Michigan, 501
U. 8. 957, 1004-1005 (1991), in analyzing Ewing’s Eighth Amendment
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rences prompt this separate writing to emphasize that pro-
portionality review is not only capable of judicial application
but also required by the Eighth Amendment.

“The Eighth Amendment succinctly prohibits ‘excessive’
sanctions.” Atkins v. Virginia, 536 U. S. 304, 311 (2002); see
also U. S. Const., Amdt. 8 (“Excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and unusual
punishments inflicted”). Faithful to the Amendment’s text,
this Court has held that the Constitution directs judges to
apply their best judgment in determining the proportionality
of fines, see, e. g., United States v. Bajakajian, 524 U. S. 321,
334-336 (1998), bail, see, e. g., Stack v. Boyle, 342 U.S. 1, 5
(1951), and other forms of punishment, including the imposi-
tion of a death sentence, see, e. g., Coker v. Georgia, 433 U. S.
584, 592 (1977). It “would be anomalous indeed” to suggest
that the Eighth Amendment makes proportionality review
applicable in the context of bail and fines but not in the con-
text of other forms of punishment, such as imprisonment.
Solem v. Helm, 463 U. S. 277, 289 (1983). Rather, by broadly
prohibiting excessive sanctions, the Eighth Amendment di-
rects judges to exercise their wise judgment in assessing the
proportionality of all forms of punishment.

The absence of a black-letter rule does not disable judges
from exercising their discretion in construing the outer
limits on sentencing authority that the Eighth Amendment
imposes. After all, judges are “constantly called upon to
draw . . . lines in a variety of contexts,” id., at 294, and
to exercise their judgment to give meaning to the Consti-
tution’s broadly phrased protections. For example, the Due
Process Clause directs judges to employ proportionality re-

claim. I agree with JUSTICE BREYER that Ewing’s sentence is grossly
disproportionate even under Harmelin’s narrow proportionality frame-
work. However, it is not clear that this case is controlled by Harmelin,
which considered the proportionality of a life sentence imposed on a drug
offender who had no prior felony convictions. Rather, the three-factor
analysis established in Solem v. Helm, 463 U. S. 277, 290-291 (1983), which
specifically addressed recidivist sentencing, seems more directly on point.
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view in assessing the constitutionality of punitive damages
awards on a case-by-case basis. See, e.g.,, BMW of North
America, Inc. v. Gore, 517 U.S. 559, 562 (1996). Also,
although the Sixth Amendment guarantees criminal defend-
ants the right to a speedy trial, the courts often are asked
to determine on a case-by-case basis whether a particular
delay is constitutionally permissible or not. See, e. g., Dog-
gett v. United States, 505 U. S. 647 (1992).2

Throughout most of the Nation’s history—before guideline
sentencing became so prevalent—federal and state trial
judges imposed specific sentences pursuant to grants of au-
thority that gave them uncabined discretion within broad
ranges. See K. Stith & J. Cabranes, Fear of Judging: Sen-
tencing Guidelines in the Federal Courts 9 (1998) (herein-
after Stith & Cabranes) (“From the beginning of the Repub-
lic, federal judges were entrusted with wide sentencing
discretion”); see also Mistretta v. United States, 488 U. S.
361, 364 (1989). It was not unheard of for a statute to au-
thorize a sentence ranging from one year to life, for example.
See, e. g., State v. Perley, 86 Me. 427, 30 A. T4, 75 (1894) (cit-
ing Maine statute that made robbery punishable by impris-
onment for life or any term of years); In re Southard, 298
Mich. 75, 77, 298 N. W. 457 (1941) (“The offense of ‘robbery
armed’ is punishable by imprisonment for life or any term

2Numerous other examples could be given of situations in which
courts—faced with imprecise commands—must make difficult decisions.
See, e. g., Kyles v. Whitley, 514 U. S. 419 (1995) (reviewing whether undis-
closed evidence was material); Arizona v. Fulminante, 499 U. S. 279 (1991)
(considering whether confession was coerced and, if so, whether admission
of the coerced confession was harmless error); Strickland v. Washington,
466 U.S. 668 (1984) (addressing whether defense counsel’s performance
was deficient and whether any deficiency was prejudicial); Darden v.
Wainwright, 477 U. S. 168 (1986) (assessing whether prosecutorial miscon-
duct deprived defendant of a fair trial); Christensen v. Harris County,
529 U. S. 576, 589 (2000) (SCALIA, J., concurring in part and concurring
in judgment) (addressing whether an agency’s construction of a statute
was “‘reasonable’”).
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of years”). In exercising their discretion, sentencing judges
wisely employed a proportionality principle that took into
account all of the justifications for punishment—namely,
deterrence, incapacitation, retribution, and rehabilitation.
See Stith & Cabranes 14. Likewise, I think it clear that
the Eighth Amendment’s prohibition of “cruel and unusual
punishments” expresses a broad and basic proportionality
principle that takes into account all of the justifications for
penal sanctions. It is this broad proportionality principle
that would preclude reliance on any of the justifications for
punishment to support, for example, a life sentence for over-
time parking. See Rummel v. Estelle, 445 U. S. 263, 274,
n. 11 (1980).
Accordingly, I respectfully dissent.

JUSTICE BREYER, with whom JUSTICE STEVENS, JUSTICE
SOUTER, and JUSTICE GINSBURG join, dissenting.

The constitutional question is whether the “three strikes”
sentence imposed by California upon repeat-offender Gary
Ewing is “grossly disproportionate” to his crime. Ante,
at 14, 30-31 (plurality opinion). The sentence amounts to
a real prison term of at least 25 years. The sentence-
triggering criminal conduct consists of the theft of three golf
clubs priced at a total of $1,197. See ante, at 18. The of-
fender has a criminal history that includes four felony convic-
tions arising out of three separate burglaries (one armed).
Ante, at 18-19. In Solem v. Helm, 463 U. S. 277 (1983), the
Court found grossly disproportionate a somewhat longer sen-
tence imposed on a recidivist offender for triggering criminal
conduct that was somewhat less severe. In my view, the
differences are not determinative, and the Court should
reach the same ultimate conclusion here.

I

This Court’s precedent sets forth a framework for analyz-
ing Ewing’s Eighth Amendment claim. The Eighth Amend-
ment forbids, as “cruel and unusual punishments,” prison
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terms (including terms of years) that are “grossly dispropor-
tionate.” Solem, supra, at 303; see Lockyer v. Andrade,
post, at 71.  In applying the “gross disproportionality” prin-
ciple, courts must keep in mind that “legislative policy” will
primarily determine the appropriateness of a punishment’s
“severity,” and hence defer to such legislative policy judg-
ments. Gore v. United States, 357 U. S. 386, 393 (1958); see
Harmelin v. Michigan, 501 U. S. 957, 998 (1991) (KENNEDY,
J., concurring in part and concurring in judgment); Solem,
supra, at 289-290; Rummel v. Estelle, 445 U. S. 263, 274-276
(1980); Weems v. United States, 217 U. S. 349, 373 (1910). If
courts properly respect those judgments, they will find that
the sentence fails the test only in rare instances. Solem,
supra, at 290, n. 16; Harmelin, supra, at 1004 (KENNEDY, J.,
concurring in part and concurring in judgment); Rummel,
supra, at 272 (“[Sluccessful challenges to the proportionality
of particular sentences have been exceedingly rare”). And
they will only “‘rarely’” find it necessary to “‘engage in
extended analysis’” before rejecting a claim that a sentence
is “grossly disproportionate.” Harmelin, supra, at 1004
(KENNEDY, J.,, concurring in part and concurring in judg-
ment) (quoting Solem, supra, at 290, n. 16).

The plurality applies JUSTICE KENNEDY’s analytical
framework in Harmelin, supra, at 1004-1005 (opinion con-
curring in part and concurring in judgment). Ante, at 23—
24. And, for present purposes, I will consider Ewing’s
Eighth Amendment claim on those terms. But see ante,
at 32-33, n. 1 (STEVENS, J., dissenting). To implement this
approach, courts faced with a “gross disproportionality”
claim must first make “a threshold comparison of the crime
committed and the sentence imposed.” Harmelin, supra, at
1005 (KENNEDY, J., concurring in part and concurring in
judgment). If a claim crosses that threshold—itself a rare
occurrence—then the court should compare the sentence at
issue to other sentences “imposed on other criminals” in the
same, or in other, jurisdictions. Solem, supra, at 290-291;
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Harmelin, 501 U.S., at 1005 (KENNEDY, J., concurring in
part and concurring in judgment). The comparative analy-
sis will “validate” or invalidate “an initial judgment that a
sentence is grossly disproportionate to a crime.” [bid.

I recognize the warnings implicit in the Court’s frequent
repetition of words such as “rare.” Nonetheless I believe
that the case before us is a “rare” case—one in which a court
can say with reasonable confidence that the punishment is
“grossly disproportionate” to the crime.

II

Ewing’s claim crosses the gross disproportionality
“threshold.” First, precedent makes clear that Ewing’s
sentence raises a serious disproportionality question.
Ewing is a recidivist. Hence the two cases most directly
in point are those in which the Court considered the consti-
tutionality of recidivist sentencing: Rummel and Solem.
Ewing’s claim falls between these two cases. It is stronger
than the claim presented in Rummel, where the Court up-
held a recidivist’s sentence as constitutional. It is weaker
than the claim presented in Solem, where the Court struck
down a recidivist sentence as unconstitutional.

Three kinds of sentence-related characteristics define the
relevant comparative spectrum: (a) the length of the prison
term in real time, 7. e., the time that the offender is likely
actually to spend in prison; (b) the sentence-triggering crimi-
nal conduct, 7. e., the offender’s actual behavior or other
offense-related circumstances; and (c) the offender’s criminal
history. See Rummel, supra, at 265-266, 269, 276, 278, 280—
281 (using these factors); Solem, supra, at 290-303 (same).
Cf. United States Sentencing Commission, Guidelines Man-
ual ch. 1, pt. A, intro.,, n. 5 (Nov. 1987) (USSG) (empirical
study of “summary reports of some 40,000 convictions [and]
a sample of 10,000 augmented presentence reports” leads to
sentences based primarily upon (a) offense characteristics
and (b) offender’s criminal record); see id., p. s. 3.
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In Rummel, the Court held constitutional (a) a sentence of
life imprisonment with parole available within 10 to 12
years, (b) for the offense of obtaining $120 by false pretenses,
(c) committed by an offender with two prior felony convic-
tions (involving small amounts of money). 445 U.S. 263;
ante, at 21. In Solem, the Court held unconstitutional (a) a
sentence of life imprisonment without parole, (b) for the
crime of writing a $100 check on a nonexistent bank account,
(c) committed by an offender with six prior felony convictions
(including three for burglary). 463 U. S. 277; ante, at 22-23.
Which of the three pertinent comparative factors made the
constitutional difference?

The third factor, prior record, cannot explain the differ-
ence. The offender’s prior record was worse in Solem,
where the Court found the sentence too long, than in Rum-
mel, where the Court upheld the sentence. The second fac-
tor, offense conduct, cannot explain the difference. The na-
ture of the triggering offense—viewed in terms of the actual
monetary loss—in the two cases was about the same. The
one critical factor that explains the difference in the outcome
is the length of the likely prison term measured in real time.
In Rummel, where the Court upheld the sentence, the state
sentencing statute authorized parole for the offender, Rum-
mel, after 10 or 12 years. 445 U. S., at 280; id., at 293 (Pow-
ell, J., dissenting). In Solem, where the Court struck down
the sentence, the sentence required the offender, Helm, to
spend the rest of his life in prison.

Now consider the present case. The third factor, offender
characteristics—i. e., prior record—does not differ signifi-
cantly here from that in Solem. Ewing’s prior record con-
sists of four prior felony convictions (involving three bur-
glaries, one with a knife) contrasted with Helm’s six prior
felony convictions (including three burglaries, though none
with weapons). The second factor, offense behavior, is
worse than that in Solem, but only to a degree. It would
be difficult to say that the actual behavior itself here (shop-
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lifting) differs significantly from that at issue in Solem (pass-
ing a bad check) or in Rummel (obtaining money through
false pretenses). Rather the difference lies in the value of
the goods obtained. That difference, measured in terms of
the most relevant feature (loss to the victim, i. e., wholesale
value) and adjusted for the irrelevant feature of inflation,
comes down (in 1979 values) to about $379 here compared
with $100 in Solem, or (in 1973 values) to $232 here com-
pared with $120.75 in Rummel. See USSG §2Bl1.1, com-
ment., n. 2(A)(i) (Nov. 2002) (loss to victim properly meas-
ures value of goods unlawfully taken); U.S. Dept. of Labor,
Bureau of Labor Statistics, Inflation and Consumer Spend-
ing, Inflation Calculator (Jan. 23, 2003), http://www.bls.gov
(hereinafter Inflation Calculator). Alternatively, if one
measures the inflation-adjusted value difference in terms of
the golf clubs’ sticker price, it comes down to $505 here com-
pared to $100 in Solem, or $309 here compared to $120.75 in
Rummel. See Inflation Calculator.

The difference in length of the real prison term—the first,
and critical, factor in Solem and Rummel—is considerably
more important. Ewing’s sentence here amounts, in real
terms, to at least 25 years without parole or good-time cred-
its. That sentence is considerably shorter than Helm’s sen-
tence in Solem, which amounted, in real terms, to life in
prison. Nonetheless Ewing’s real prison term is more than
twice as long as the term at issue in Rwmmel, which
amounted, in real terms, to at least 10 or 12 years. And,
Ewing’s sentence, unlike Rummel’s (but like Helm’s sentence
in Solem), is long enough to consume the productive remain-
der of almost any offender’s life. (It means that Ewing him-
self, seriously ill when sentenced at age 38, will likely die
in prison.)

The upshot is that the length of the real prison term—the
factor that explains the Solem/Rummel difference in out-
come—places Ewing closer to Solem than to Rummel,
though the greater value of the golf clubs that Ewing stole
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moves Ewing’s case back slightly in Rummel’s direction.
Overall, the comparison places Ewing’s sentence well within
the twilight zone between Solem and Rummel—a zone
where the argument for unconstitutionality is substantial,
where the cases themselves cannot determine the constitu-
tional outcome.

Second, Ewing’s sentence on its face imposes one of the
most severe punishments available upon a recidivist who
subsequently engaged in one of the less serious forms of
criminal conduct. See infra, at 44-45. 1 do not deny the
seriousness of shoplifting, which an amicus curiae tells us
costs retailers in the range of $30 billion annually. Brief for
California District Attorneys Association as Amicus Curiae
27. But consider that conduct in terms of the factors that
this Court mentioned in Solem—the “harm caused or threat-
ened to the victim or society,” the “absolute magnitude of
the crime,” and the offender’s “culpability.” 463 U.S., at
292-293. In respect to all three criteria, the sentence-
triggering behavior here ranks well toward the bottom of
the criminal conduct scale.

The Solicitor General has urged us to consider three other
criteria: the “frequency” of the crime’s commission, the “ease
or difficulty of detection,” and “the degree to which the
crime may be deterred by differing amounts of punishment.”
Brief for United States as Amicus Curiae 24-25. When
considered in terms of these criteria—or at least the latter
two—the triggering conduct also ranks toward the bottom
of the scale. Unlike, say, drug crimes, shoplifting often
takes place in stores open to other customers whose pres-
ence, along with that of store employees or cameras, can help
to detect the crime. Nor is there evidence presented here
that the law enforcement community believes lengthy prison
terms necessary adequately to deter shoplifting. To the
contrary, well-publicized instances of shoplifting suggest that
the offense is often punished without any prison sentence at
all. On the other hand, shoplifting is a frequently com-
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mitted crime; but “frequency,” standing alone, cannot make
a critical difference. Otherwise traffic offenses would war-
rant even more serious punishment.

This case, of course, involves shoplifting engaged in by a
recidivist. One might argue that any crime committed by a
recidivist is a serious crime potentially warranting a 25-year
sentence. But this Court rejected that view in Solem, and
in Harmelin, with the recognition that “no penalty is per se
constitutional.” Solem, supra, at 290; Harmelin, 501 U. S.,
at 1001 (KENNEDY, J., concurring in part and concurring in
judgment). Our cases make clear that, in cases involving
recidivist offenders, we must focus upon “the [offense] that
triggers the life sentence,” with recidivism playing a “rel-
evant,” but not necessarily determinative, role. Solem,
supra, at 296, n. 21; see Witte v. United States, 515 U. S. 389,
402, 403 (1995) (the recidivist defendant is “punished only
for the offense of conviction,” which “‘is considered to be
an aggravated offense because a repetitive one’” (quoting
Gryger v. Burke, 334 U.S. 728, 732 (1948))). And here,
as I have said, that offense is among the less serious, while
the punishment is among the most serious. Cf. Rummel,
445 U. S., at 288 (Powell, J., dissenting) (overtime parking
violation cannot trigger a life sentence even for a serious
recidivist).

Third, some objective evidence suggests that many experi-
enced judges would consider Ewing’s sentence dispropor-
tionately harsh. The United States Sentencing Commission
(having based the federal Sentencing Guidelines primarily
upon its review of how judges had actually sentenced offend-
ers) does not include shoplifting (or similar theft-related of-
fenses) among the crimes that might trigger especially long
sentences for recidivists, see USSG §4B1.1 (Nov. 2002)
(Guideline for sentencing “career offenders”); id., ch. 1, pt.
A, intro., n. 5 (sentences based in part upon Commission’s
review of “summary reports of some 40,000 convictions [and]
a sample of 10,000 augmented presentence reports”); see also
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mfra, at 45, nor did Congress include such offenses among
triggering crimes when it sought sentences “at or near
the statutory maximum” for certain recidivists, S. Rep.
No. 98-225, p. 175 (1983); 28 U. S. C. §994(h) (requiring sen-
tence “at or near the maximum” where triggering crime is
crime of “violence” or drug related); 18 U.S. C. §3559(c)
(grand theft not among triggering or “strike” offenses under
federal “three strikes” law); see infra, at 45-46. But see 28
U. S. C. §994(1))(1) (requiring “a substantial term of imprison-
ment” for those who have “a history of two or more prior. ..
felony convictions”).

Taken together, these three circumstances make clear that
Ewing’s “gross disproportionality” argument is a strong one.
That being so, his claim must pass the “threshold” test. If
it did not, what would be the function of the test? A thresh-
old test must permit arguably unconstitutional sentences,
not only actually unconstitutional sentences, to pass the
threshold—at least where the arguments for unconstitution-
ality are unusually strong ones. A threshold test that
blocked every ultimately invalid constitutional claim—even
strong ones—would not be a threshold test but a determina-
twe test. And, it would be a determinative test that failed
to take account of highly pertinent sentencing information,
namely, comparison with other sentences, Solem, supra, at
291-292, 298-300. Sentencing comparisons are particularly
important because they provide proportionality review with
objective content. By way of contrast, a threshold test
makes the assessment of constitutionality highly subjective.
And, of course, so to transform that threshold test would
violate this Court’s earlier precedent. See 463 U. S., at 290,
291-292; Harmelin, supra, at 1000, 1005 (KENNEDY, J., con-
curring in part and concurring in judgment).

II1

Believing Ewing’s argument a strong one, sufficient to
pass the threshold, I turn to the comparative analysis. A
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comparison of Ewing’s sentence with other sentences re-
quires answers to two questions. First, how would other
jurisdictions (or California at other times, 7. e., without the
three strikes penalty) punish the same offense conduct?
Second, upon what other conduct would other jurisdictions
(or California) impose the same prison term? Moreover,
since hypothetical punishment is beside the point, the rele-
vant prison time, for comparative purposes, is real prison
time, 1. e., the time that an offender must actually serve.

Sentencing statutes often shed little light upon real prison
time. That is because sentencing laws normally set maaxi-
mum sentences, giving the sentencing judge discretion to
choose an actual sentence within a broad range, and because
many States provide good-time credits and parole, often per-
mitting release after, say, one-third of the sentence has been
served, see, e.g., Alaska Stat. §33.20.010(a) (2000); Conn.
Gen. Stat. §18-7a (1998). Thus, the statutory maximum is
rarely the sentence imposed, and the sentence imposed is
rarely the sentence that is served. For the most part, the
parties’ briefs discuss sentencing statutes. Nonetheless,
that discussion, along with other readily available informa-
tion, validates my initial belief that Ewing’s sentence, com-
paratively speaking, is extreme.

As to California itself, we know the following: First, be-
tween the end of World War II and 1994 (when California
enacted the three strikes law, ante, at 15), no one like Ewing
could have served more than 10 years in prison. We know
that for certain because the maximum sentence for Ewing’s
crime of conviction, grand theft, was for most of that period
10 years. Cal. Penal Code Ann. §§484, 489 (West 1970); see
Cal. Dept. of Corrections, Offender Information Services,
Administrative Services Division, Historical Data for Time
Served by Male Felons Paroled from Institutions: 1945
Through 1981, p. 11 (1982) (Table 10) (hereinafter Historical
Data for Time Served by California Felons), Lodging of Peti-
tioner. From 1976 to 1994 (and currently, absent application
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of the three strikes penalty), a Ewing-type offender would
have received a maximum sentence of four years. Cal.
Penal Code Ann. §489 (West 1999), §667.5(b) (West Supp.
2002). And we know that California’s “habitual offender”
laws did not apply to grand theft. §§644(a), (b) (West 1970)
(repealed 1977). We also know that the time that any of-
fender actually served was likely far less than 10 years.
This is because statistical data show that the median time
actually served for grand theft (other than auto theft) was
about two years, and 90 percent of all those convicted of that
crime served less than three or four years. Historical Data
for Time Served by California Felons 11 (Table 10).

Second, statistics suggest that recidivists of all sorts con-
victed during that same time period in California served a
small fraction of Ewing’s real-time sentence. On average,
recidivists served three to four additional (recidivist-related)
years in prison, with 90 percent serving less than an addi-
tional real seven to eight years. Id., at 22 (Table 21).

Third, we know that California has reserved, and still re-
serves, Ewing-type prison time, 1. e., at least 25 real years in
prison, for criminals convicted of crimes far worse than was
Ewing’s. Statistics for the years 1945 to 1981, for example,
indicate that typical (nonrecidivist) male first-degree mur-
derers served between 10 and 15 real years in prison, with
90 percent of all such murderers serving less than 20 real
years. Id., at 3 (Table 2). Moreover, California, which has
moved toward a real-time sentencing system (where the
statutory punishment approximates the time served), still
punishes far less harshly those who have engaged in far more
serious conduct. It imposes, for example, upon nonrecidi-
vists guilty of arson causing great bodily injury a maximum
sentence of nine years in prison, Cal. Penal Code Ann.
§451(a) (West 1999) (prison term of 5, 7, or 9 years for arson
that causes great bodily injury); it imposes upon those guilty
of voluntary manslaughter a maximum sentence of 11 years,
§193 (prison term of 3, 6, or 11 years for voluntary man-
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slaughter). It reserves the sentence that it here imposes
upon (former-burglar-now-golf-club-thief) Ewing for non-
recidivist, first-degree murderers. See §190(a) (West Supp.
2003) (sentence of 25 years to life for first-degree murder).

As to other jurisdictions, we know the following: The
United States, bound by the federal Sentencing Guidelines,
would impose upon a recidivist, such as Ewing, a sentence
that, in any ordinary case, would not exceed 18 months in
prison. USSG §2B1.1(a) (Nov. 1999) (assuming a base of-
fense level of 6, a criminal history of VI, and no mitigating or
aggravating adjustments); id., ch. 5, pt. A, Sentencing Table.
The Guidelines, based in part upon a study of some 40,000
actual federal sentences, see supra, at 37, 41, reserve a
Ewing-type sentence for Ewing-type recidivists who cur-
rently commit such crimes as murder, §2A1.2; air piracy,
§2A5.1; robbery (involving the discharge of a firearm, seri-
ous bodily injury, and about $1 million), §2B3.1; drug of-
fenses involving more than, for example, 20 pounds of heroin,
§2D1.1; aggravated theft of more than $100 million, § 2B1.1;
and other similar offenses. The Guidelines reserve 10 years
of real prison time (with good time)—Iless than 40 percent of
Ewing’s sentence—for Ewing-type recidivists who go on to
commit, for instance, voluntary manslaughter, §2A1.3; ag-
gravated assault with a firearm (causing serious bodily in-
jury and motivated by money), §2A2.2; kidnaping, §2A4.1;
residential burglary involving more than $5 million, §2B2.1;
drug offenses involving at least one pound of cocaine, § 2D1.1;
and other similar offenses. Ewing also would not have
been subject to the federal “three strikes” law, 18 U. S. C.
§3559(c), for which grand theft is not a triggering offense.

With three exceptions, see infra, at 46-47, we do not
have before us information about actual time served by
Ewing-type offenders in other States. We do know, how-
ever, that the law would make it legally impossible for a
Ewing-type offender to serve more than 10 years in prison in
33 jurisdictions, as well as the federal courts, see Appendix,
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Part A, infra, more than 15 years in 4 other States, see Ap-
pendix, Part B, infra, and more than 20 years in 4 additional
States, see Appendix, Part C, infra. In nine other States,
the law might make it legally possible to impose a sentence
of 25 years or more, see Appendix, Part D, infra—though
that fact by itself, of course, does not mean that judges have
actually done so. But see infra this page. I say “might”
because the law in five of the nine last mentioned States
restricts the sentencing judge’s ability to impose a term so
long that, with parole, it would amount to at least 25 years
of actual imprisonment. See Appendix, Part D, infra.

We also know that California, the United States, and other
States supporting California in this case, despite every in-
centive to find someone else like Ewing who will have to
serve, or who has actually served, a real prison term any-
where approaching that imposed upon Ewing, have come up
with precisely three examples. Brief for United States as
Amicus Curiae 28-29, n. 13. The Government points to
Ex parte Howington, 622 So. 2d 896 (Ala. 1993), where an
Alabama court sentenced an offender with three prior bur-
glary convictions and two prior grand theft convictions to
“life” for the theft of a tractor-trailer. The Government also
points to State v. Heftel, 513 N. W. 2d 397 (S. D. 1994), where
a South Dakota court sentenced an offender with seven prior
felony convictions to 50 years’ imprisonment for theft. And
the Government cites Sims v. State, 107 Nev. 438, 814 P. 2d
63 (1991), where a Nevada court sentenced a defendant with
three prior felony convictions (including armed robbery) and
nine misdemeanor convictions to life without parole for the
theft of a purse and wallet containing $476.

The first of these cases, Howington, is beside the point,
for the offender was eligible for parole after 10 years (as in
Rummel), not 25 years (as here). Ala. Code §15-22-28(e)
(West 1982). The second case, Heftel, is factually on point,
but it is not legally on point, for the South Dakota courts did
not consider the constitutionality of the sentence. 513 N. W.
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2d, at 401. The third case, Sims, is on point both factually
and legally, for the Nevada Supreme Court (by a vote of
3 to 2) found the sentence constitutional. I concede that
example—a single instance of a similar sentence imposed
outside the context of California’s three strikes law, out of
a prison population now approaching two million individu-
als. U.S. Dept. of Justice, Office of Justice Programs, Bu-
reau of Justice Statistics, Prison Statistics (Jan. 8, 2003),
http://www.ojp.usdoj.gov/bjs/prisons.htm (available in Clerk
of Court’s case file).

The upshot is that comparison of other sentencing prac-
tices, both in other jurisdictions and in California at other
times (or in respect to other crimes), validates what an initial
threshold examination suggested. Given the information
available, given the state and federal parties’ ability to pro-
vide additional contrary data, and given their failure to do so,
we can assume for constitutional purposes that the following
statement is true: Outside the California three strikes con-
text, Ewing’s recidivist sentence is virtually unique in its
harshness for his offense of conviction, and by a consider-
able degree.

Iv

This is not the end of the matter. California sentenced
Ewing pursuant to its “three strikes” law. That law repre-
sents a deliberate effort to provide stricter punishments for
recidivists. Cal. Penal Code Ann. §667(b) (West 1999) (“It
is the intent of the Legislature . . . to ensure longer prison
sentences and greater punishment for those who commit a
felony and have been previously convicted of serious and/or
violent felony offenses”); ante, at 24. And, it is important
to consider whether special criminal justice concerns related
to California’s three strikes policy might justify including
Ewing’s theft within the class of triggering criminal conduct
(thereby imposing a severe punishment), even if Ewing’s
sentence would otherwise seem disproportionately harsh.
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Cf. Harmelin, 501 U. S., at 998-999, 1001 (noting “the pri-
macy of the legislature” in making sentencing policy).

I can find no such special criminal justice concerns that
might justify this sentence. The most obvious potential jus-
tification for bringing Ewing’s theft within the ambit of the
statute is administrative. California must draw some kind
of workable line between conduct that will trigger, and con-
duct that will not trigger, a “three strikes” sentence. “But
the fact that a line has to be drawn somewhere does not
justify its being drawn anywhere.” Pearce v. Commis-
sioner, 315 U. S. 543, 558 (1942) (Frankfurter, J., dissenting).
The statute’s administrative objective would seem to be one
of separating more serious, from less serious, triggering
criminal conduct. Yet the statute does not do that job par-
ticularly well.

The administrative line that the statute draws separates
“felonies” from “misdemeanors.” See Brief for Respondent
6 (“The California statute relies, fundamentally, on tradi-
tional classifications of certain crimes as felonies”). Those
words suggest a graduated difference in degree. But an ex-
amination of how California applies these labels in practice
to criminal conduct suggests that the offenses do not neces-
sarily reflect those differences. See United States v. Wat-
son, 423 U. S. 411, 438-441 (1976) (Marshall, J., dissenting)
(felony/misdemeanor distinction often reflects history, not
logic); Rummel, 445 U. S., at 284 (“The most casual review
of the various criminal justice systems now in force in the
50 States of the Union shows that the line dividing felony
theft from petty larceny, a line usually based on the value
of the property taken, varies markedly from one State to
another”). Indeed, California uses those words in a way un-
related to the seriousness of offense conduct in a set of crimi-
nal statutes called “ ‘wobblers,’” see ante, at 16, one of which
is at issue in this case.

Most “wobbler” statutes classify the same criminal con-
duct either as a felony or as a misdemeanor, depending upon
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the actual punishment imposed, Cal. Penal Code Ann.
§§17(a), (b) (West 1999); ante, at 16-17, which in turn de-
pends primarily upon whether “the rehabilitation of the con-
victed defendant” either does or does not “require” (or would
or would not “be adversely affected by”) “incarceration in a
state prison as a felon.” In re Anderson, 69 Cal. 2d 613,
664-665, 447 P. 2d 117, 152 (1968) (Tobriner, J., concurring in
part and dissenting in part); ante, at 29. In such cases, the
felony/misdemeanor classification turns primarily upon the
nature of the offender, not the comparative seriousness of
the offender’s conduct.

A subset of “wobbler” statutes, including the “petty theft
with a prior” statute, Cal. Penal Code Ann. § 666 (West Supp.
2002), defining the crime in the companion case, Lockyer v.
Andrade, post, p. 63, authorizes the treatment of otherwise
misdemeanor conduct, see Cal. Penal Code Ann. §490 (West
1999), as a felony only when the offender has previously com-
mitted a property crime. Again, the distinction turns upon
characteristics of the offender, not the specific offense con-
duct at issue.

The result of importing this kind of distinction into Cali-
fornia’s three strikes statute is a series of anomalies. One
anomaly concerns the seriousness of the triggering behav-
ior. “Wobbler” statutes cover a wide variety of criminal be-
havior, ranging from assault with a deadly weapon, §245,
vehicular manslaughter, §193(c)(1), and money laundering,
§186.10(a), to the defacement of property with graffiti,
§594(b)(2)(A) (West Supp. 2002), or stealing more than $100
worth of chickens, nuts, or avocados, §487(b)(1)(A) (West
Supp. 2003); §489 (West 1999). Some of this behavior is ob-
viously less serious, even if engaged in twice, than other
criminal conduct that California statutes classify as pure
misdemeanors, such as reckless driving, Cal. Veh. Code Ann.
§23103 (West Supp. 2003); §23104(a) (West 2000) (reckless
driving causing bodily injury), the use of force or threat of
force to interfere with another’s civil rights, Cal. Penal Code
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Ann. §422.6 (West 1999), selling poisoned alcohol, §347b,
child neglect, §270, and manufacturing or selling false gov-
ernment documents with the intent to conceal true citizen-
ship, §112(a) (West Supp. 2002).

Another anomaly concerns temporal order. An offender
whose triggering crime is his third crime likely will not fall
within the ambit of the three strikes statute provided that
(a) his first crime was chicken theft worth more than $100,
and (b) he subsequently graduated to more serious crimes,
say, crimes of violence. That is because such chicken theft,
when a first offense, will likely be considered a misdemeanor.
A similar offender likely will fall within the scope of the
three strikes statute, however, if such chicken theft was his
third crime. That is because such chicken theft, as a third
offense, will likely be treated as a felony.

A further anomaly concerns the offender’s criminal record.
California’s “wobbler” “petty theft with a prior” statute, at
issue in Lockyer v. Andrade, post, p. 63, classifies a petty
theft as a “felony” if, but only if, the offender has a prior
record that includes at least one conviction for certain theft-
related offenses. Cal. Penal Code Ann. §666 (West Supp.
2002). Thus a violent criminal who has committed two vio-
lent offenses and then steals $200 will not fall within the
ambit of the three strikes statute, for his prior record reveals
no similar property crimes. A similar offender will fall
within the scope of the three strikes statute, however, if that
offender, instead of having committed two previous violent
crimes, has committed one previous violent crime and one
previous petty theft. (Ewing’s conduct would have brought
him within the realm of the petty theft statute prior to 1976
but for inflation.)

At the same time, it is difficult to find any strong need to
define the lower boundary as the State has done. The three
strikes statute itself, when defining prior “strikes,” simply
lists the kinds of serious criminal conduct that falls within
the definition of a “strike.” §667.5(c) (listing “violent” felon-
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ies); §1192.7(c) (West Supp. 2003) (listing “serious” felonies).
There is no obvious reason why the statute could not enu-
merate, consistent with its purposes, the relevant triggering
crimes. Given that possibility and given the anomalies that
result from California’s chosen approach, I do not see how
California can justify on administrative grounds a sentence
as seriously disproportionate as Ewing’s. See Parts II and
I1I, supra.

Neither do I see any other way in which inclusion of
Ewing’s conduct (as a “triggering crime”) would further a
significant criminal justice objective. One might argue that
those who commit several property crimes should receive
long terms of imprisonment in order to “incapacitate” them,
1. e., to prevent them from committing further crimes in the
future. But that is not the object of this particular three
strikes statute. Rather, as the plurality says, California
seeks “‘to reduce serious and violent crime.”” Ante, at
24 (quoting Ardaiz, California’s Three Strikes Law: History,
Expectations, Consequences, 32 McGeorge L. Rev. 1 (2000)
(emphasis added)). The statute’s definitions of both kinds of
crime include crimes against the person, crimes that create
danger of physical harm, and drug crimes. See, e.g., Cal
Penal Code Ann. §667.5(c)(1) (West Supp. 2002), § 1192.7(c)(1)
(West Supp. 2003) (murder or voluntary manslaughter);
§667.5(c)(21) (West Supp. 2002), §1192.7(c)(18) (West Supp.
2003) (first-degree burglary); §1192.7(c)(24) (selling or giving
or offering to sell or give heroin or cocaine to a minor).
They do not include even serious crimes against property,
such as obtaining large amounts of money, say, through theft,
embezzlement, or fraud. Given the omission of vast catego-
ries of property crimes—including grand theft (unarmed)—
from the “strike” definition, one cannot argue, on property-
crime-related incapacitation grounds, for inclusion of
Ewing’s crime among the triggers.

Nor do the remaining criminal law objectives seem rele-
vant. No one argues for Ewing’s inclusion within the ambit
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of the three strikes statute on grounds of “retribution.”
Cf. Vitiello, Three Strikes: Can We Return to Rationality?
87 J. Crim. L. & C. 395, 427 (1997) (California’s three strikes
law, like other “[h]abitual offender statutes|, is] not retribu-
tive” because the term of imprisonment is “imposed without
regard to the culpability of the offender or [the] degree of
social harm caused by the offender’s behavior,” and “has lit-
tle to do with the gravity of the offens[e]”). For reasons
previously discussed, in terms of “deterrence,” Ewing’s 25-
year term amounts to overkill. See Parts II and III, supra.
And “rehabilitation” is obviously beside the point. The up-
shot is that, in my view, the State cannot find in its three
strikes law a special criminal justice need sufficient to rescue
a sentence that other relevant considerations indicate is
unconstitutional.

v

JUSTICE SCALIA and JUSTICE THOMAS argue that we
should not review for gross disproportionality a sentence to
a term of years. Amnte, at 31 (SCALIA, J., concurring in judg-
ment); ante, at 32 (THOMAS, J., concurring in judgment).
Otherwise, we make it too difficult for legislators and sen-
tencing judges to determine just when their sentencing laws
and practices pass constitutional muster.

I concede that a bright-line rule would give legislators and
sentencing judges more guidance. But application of the
Eighth Amendment to a sentence of a term of years requires
a case-by-case approach. And, in my view, like that of the
plurality, meaningful enforcement of the Eighth Amend-
ment demands that application—even if only at sentencing’s
outer bounds.

A case-by-case approach can nonetheless offer guidance
through example. Ewing’s sentence is, at a minimum, 2 to
3 times the length of sentences that other jurisdictions would
impose in similar circumstances. That sentence itself is suf-
ficiently long to require a typical offender to spend virtually
all the remainder of his active life in prison. These and the
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other factors that I have discussed, along with the questions
that I have asked along the way, should help to identify
“gross disproportionality” in a fairly objective way—at the
outer bounds of sentencing.

In sum, even if I accept for present purposes the plurality’s
analytical framework, Ewing’s sentence (life imprisonment
with a minimum term of 25 years) is grossly disproportion-
ate to the triggering offense conduct—stealing three golf
clubs—Ewing’s recidivism notwithstanding.

For these reasons, I dissent.

APPENDIX TO OPINION OF BREYER, J.

A

Thirty-three jurisdictions, as well as the federal courts,
have laws that would make it impossible to sentence a
Ewing-type offender to more than 10 years in prison:!

Federal: 12 to 18 months. USSG §2B1.1 (Nov. 1999); id.,
ch. 5, pt. A, Sentencing Table.

Alaska: three to five years; presumptive term of three
years. Alaska Stat. §§11.46.130(a)(1), (c), 12.55.125(e) (2000).

Arizona: four to six years; presumptive sentence of five
years. Ariz. Rev. Stat. Ann. §§13-604(C), 13-1802(E)
(West 2001).

Connecticut: 1 to 10 years. Conn. Gen. Stat. §§53a-
35a(6), 53a—-40(j), 53a—124(a)(2) (2001).

Delaware: not more than two years. Del. Code Ann., Tit.
11, §840(d) (Supp. 2000); §4205(b)(7) (1995). Recidivist of-
fender penalty not applicable. See §4214; Buckingham v.
State, 482 A. 2d 327 (Del. 1984).

District of Columbia: not more than 10 years. D. C. Code
Ann. §22-3212(a) (West 2001). Recidivist offender penalty

! Throughout Appendix, Parts A-D, the penalties listed for each jurisdic-
tion are those pertaining to imprisonment and do not reflect any possi-
ble fines or other forms of penalties applicable under the laws of the
jurisdiction.
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not applicable. See §22-1804a(c)(2) (West 2001) (amended
2001).

Florida: not more than 10 years. Fla. Stat. Ann.
§§775.084(1)(a), (4)(a)(3) (West 2000) (amended 2002);
§812.014(c)(1) (West 2000).

Georgia: 10 years. Ga. Code Ann. §16-8-12(a)(1) (1996);
§17-10-7(a) (Supp. 1996).

Hawaii: 20 months. Haw. Rev. Stat. §§ 708-831(1)(b), 706—
606.5(1)(a)(iv), (7)(a) (Supp. 2001).

Idaho: 1 to 14 years. Idaho Code §§18-2403, 18-
2407(b)(1), 18-2408(2)(a) (1948-1997). Recidivist/habitual
offender penalty of five years to life in prison, §19-2514,
likely not applicable. Idaho has a general rule that “‘convie-
tions entered the same day or charged in the same informa-
tion should count as a single conviction for purposes of estab-
lishing habitual offender status.”” State v. Harrington, 133
Idaho 563, 565, 990 P. 2d 144, 146 (App. 1999) (quoting State
v. Brandt, 110 Idaho 341, 344, 715 P. 2d 1011, 1014 (App.
1986)). However, “the nature of the convictions in any
given situation must be examined to make certain that [this]
general rule is appropriate.” Ibid. In this case, Ewing’s
prior felony convictions stemmed from acts committed at the
same apartment complex, and three of the four felonies were
committed within a day of each other; the fourth offense was
committed five weeks earlier. See App. 6; Tr. 45-46 (Infor-
mation, Case No. NA018343-01 (Cal. Super. Ct.) (available in
Clerk of Court’s case file)). A review of Idaho case law sug-
gests that this case is factually distinguishable from cases in
which the Idaho courts have declined to adhere to the gen-
eral rule. See, e. g., Brandt, supra, at 343, 344, 715 P. 2d, at
1013, 1014 (three separately charged property offenses in-
volving three separate homes and different victims com-
mitted “during a two-month period”); State v. Mace, 133
Idaho 903, 907, 994 P. 2d 1066, 1070 (App. 2000) (unrelated
crimes (grand theft and DUI) committed on different dates
in different counties); State v. Smith, 116 Idaho 553, 560, 777
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P. 2d 1226, 1233 (App. 1989) (separate and distinguishable
crimes committed on different victims in different counties).
Illinois: two to five years. Ill. Comp. Stat., ch. 730, §5/
5-8-1(a)(6) (Supp. 2001); ch. 720, §5/16-1(b)(4). Recidivist
offender penalty not applicable. §5/33B-1(a) (2000).

Indiana: 18 months (with not more than 18 months added
for aggravating circumstances). Ind. Code §35-43-4-2(a)
(1993); §35-50-2-7(a). Recidivist offender penalty not ap-
plicable. See §35-50-2-8 (amended 2001).

Towa: three to five years. Iowa Code Ann. §§714.2(2),
902.9(5) (West Supp. 2002); §902.8 (West 1994).

Kansas: 9 to 11 months. Kan. Stat. Ann. §§21-3701(b)(2),
21-4704(a) (1995). Recidivist offender penalty not applica-
ble. See §21-4504(e)(3).

Kentucky: 5 to 10 years. Ky. Rev. Stat. Ann. §514.030(2)
(Lexis Supp. 2002); §§532.060(2)(c), (d), 532.080(2), (5) (Lexis
1999).

Maine: less than one year. Me. Rev. Stat. Ann., Tit. 17-A,
§353 (West 1983); §362(4)(B) (West Supp. 2000) (amended
2001); §1252(2)(D) (West 1983 and Supp. 2002). Recidivist
offender penalty not applicable. See §1252(4-A) (West
Supp. 2000) (amended 2001).

Massachusetts: not more than five years. Mass. Gen.
Laws, ch. 266, §30(1) (West 2000). Recidivist offender pen-
alty not applicable. See ch. 279, §25 (West 1998); Common-
wealth v. Hall, 397 Mass. 466, 468, 492 N. E. 2d 84, 85 (1986).

Minnesota: not more than five years. Minn. Stat. §609.52,
subd. 3(3)(a) (2002). Recidivist offender penalty not applica-
ble. See §609.1095, subd. 2.

Mississippi: not more than five years. Miss. Code Ann.
§97-17-41(1)(a) (Lexis 1973-2000). Recidivist offender pen-
alty not applicable. See §99-19-81.

Nebraska: not more than five years. Neb. Rev. Stat. § 28—
105(1) (2000 Cum. Supp.); §28-518(2) (1995). Recidivist of-
fender penalty not applicable. See §29-2221(1).
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New Jersey: Extended term of between 5 to 10 years (in-
stead of three to five years, N. J. Stat. Ann. § 2C:43-6 (1995)),
§2C:43-7(a)(4) (Supp. 2002), whether offense is treated as
theft, §2C:20-2(b)(2)(a), or shoplifting, §§2C:20-11(b), (c)(2),
because, even if Ewing’s felonies are regarded as one predi-
cate crime, Ewing has been separately convicted and sen-
tenced for at least one other crime for which at least a 6-
month sentence was authorized, §2C:44-3(a); §2C:44-4(c)
(1995).

New Mexico: 30 months. N. M. Stat. Ann. §30-16-
20(B)(3) (1994); §31-18-15(A)(6) (2000); § 31-18-17(B) (2000)
(amended 2002).

New York: three to four years. N.Y. Penal Law
§70.06(3)(e) (West 1998); §155.30 (West 1999).

North Carolina: 4 to 25 months (with exact sentencing
range dependent on details of offender’s criminal history).
N. C. Gen. Stat. §§15A-1340.14, 15A-1340.17(c), (d), 14-72(a)
(2001). Recidivist offender penalty not applicable. See
§§14-7.1, 14-7.6.

North Dakota: not more than 10 years. N. D. Cent. Code
§12.1-23-05(2)(a) (1997); §§12.1-32-09(1), (2)(c) (1997)
(amended 2001).

Ohio: 6 to 12 months. Ohio Rev. Code Ann.
§§2913.02(B)(2), 2929.14(A)(5) (West Supp. 2002). No gen-
eral recidivist statute.

Oregon: not more than five years. Ore. Rev. Stat.
§161.605 (1997); Ore. Rev. Stat. Ann. §§164.055(1)(a),
(3) (Supp. 1998). No general recidivist statute.

Pennsylvania: not more than five years (if no more than
one prior theft was “retail theft”); otherwise, not more than
seven years. Pa. Stat. Ann., Tit. 18, §§1103(3), 1104(1) (Pur-
don 1998); §§3903(b), 3929(b)(1)(iii)—(iv) (Purdon Supp. 2002);
§3921 (Purdon 1983). Recidivist offender penalty not appli-
cable. See 42 Pa. Cons. Stat. §9714(a)(1) (1998).
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Rhode Island: not more than 10 years. R. I. Gen. Laws
§11-41-5(a) (2002). Recidivist offender penalty not applica-
ble. See §12-19-21(a).

South Carolina: not more than five years. S. C. Code Ann.
§§16-13-30, 16-13-110(B)(2) (West 2001 Cum. Supp.). Re-
cidivist offender penalty not applicable. See § 17-25-45.

Tennessee: four to eight years. Tenn. Code Ann. §§39—
14-105(3), 40-35-106(a)(1), (c), 40-35-112(b)(4) (1997).

Utah: not more than five years. Utah Code Ann. § 76-3-
203(3) (1999) (amended 2000); § 76-6—-412(1)(b)(i) (1999). Re-
cidivist offender penalty not applicable. See §76-3-203.5
(Supp. 2002).

Washington: not more than 14 months (with exact sentenc-
ing range dependent on details of offender score), Wash. Rev.
Code §§9A.56.040(1)(a), (2) (2000); §§9.94A.510(1), 9.94A.515,
9.94A.525 (2003 Supp. Pamphlet); maximum sentence of five
years, §§9A.56.040(1)(a), (2), 9A.20.021(1)(c) (2000). Recidi-
vist offender penalty not applicable. See §§9.94A.030(27),
(31) (2000); §9.94A.570 (2003 Supp. Pamphlet).

Wyoming: not more than 10 years. Wyo. Stat. Ann. §6-3—
404(a)(i) (Michie 2001). Recidivist offender penalty not ap-
plicable. See §6-10-201(a).

B

In four other States, a Ewing-type offender could not have
received a sentence of more than 15 years in prison:

Colorado: 4 to 12 years for “extraordinary aggravating cir-
cumstances” (e. g., defendant on parole for another felony at
the time of commission of the triggering offense). Colo.
Rev. Stat. §§18-1-105(1)(@)(V)(A), 18-1-105(9)(a)(1I), 18-4-
401(2)(c) (2002). Recidivist offender penalty not applicable.
See §§16-13-101(f)(1.5), (2) (2001).

Maryland: not more than 15 years. Md. Ann. Code, Art.
27, §342(f)(1) (1996) (repealed 2002). Recidivist offender
penalty not applicable. See §643B.



58 EWING v. CALIFORNIA

Appendix to opinion of BREYER, J.

New Hampshire: not more than 15 years. N. H. Stat.
Ann. §§637:11(I)(a), 6561:2(IT)(a) (West Supp. 2002). Recidi-
vist offender penalty not applicable. See §651:6(I)(c).

Wisconsin: not more than 11 years (at the time of Ewing’s
offense). Wis. Stat. Ann. §939.50(3)(e) (West Supp. 2002);
§§939.62(1)(b), (2), 943.20(3)(b) (West 1996) (amended 2001).
Wisconsin subsequently amended the relevant statutes so
that a Ewing-type offender would only be eligible for a sen-
tence of up to three years. See §§939.51(3)(a), 943.20(3)(a),
939.62(1)(a) (West Supp. 2003). And effective February 1,
2003, such an offender is eligible for a sentence of only up to
two years. See §§939.51(3)(a), 943.20(3)(a), 939.62(1)(a).

C

In four additional States, a Ewing-type offender could not
have been sentenced to more than 20 years in prison:

Arkansas: 3 to 20 years. Ark. Code Ann. §5-36-
103(b)(2)(A) (1997); §§5-4-501(a)(2)(D), (e)(1) (1997)
(amended 2001). Eligible for parole after serving one-third
of the sentence. §5-4-501 (1997); § 16-93-608 (1987).

Missouri: not more than 20 years. Mo. Rev. Stat.
§558.016(7)(3) (2000); §570.030(3)(1) (2000) (amended 2002).
Eligible for parole after 15 years at the latest.
§558.011(4)(1)(e).

Texas: 2 to 20 years. Tex. Penal Code Ann. §§12.33(a),
12.35(c)(2)(A) (1994); §§12.42(a)(3), 31.03(e)(4)(D) (Supp.
2003). Eligible for parole after serving one-fourth of sen-
tence. Tex. Govt. Code Ann. §508.145(f) (Supp. 2003).

Virginia: statutory range of 1 to 20 years (or less than 12
months at the discretion of the jury or court following bench
trial), Va. Code Ann. § 18.2-95 (Supp. 2002), but discretionary
sentencing guideline ranges established by the Virginia Sen-
tencing Commission, §§17.1-805, 19.2-298.01 (2000), with a
maximum of 6 years, 3 months, to 15 years, 7 months, see
Virginia Criminal Sentencing Commission, Virginia Sentenc-
ing Guidelines Manual, Larceny—Section C Recommenda-
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tion Table (6th ed. 2002) (with petitioner likely falling within
the discretionary guideline range of 2 years, 1 month, to 5
years, 3 months, see Brief for Petitioner 33, n. 25). Recidi-
vist offender penalty not applicable. See §19.2-297.1 (2000).

D

In nine other States, the law might make it legally possible
to impose a sentence of 25 years or more upon a Ewing-type
offender. But in five of those nine States,? the offender
would be parole-eligible before 25 years:

Alabama: “life or any term of not less than 20 years.”
Ala. Code §13A-5-9(c)(2) (Lexis Supp. 2002); §§ 13A-8-3(a),
(c) (1994). Eligible for parole after the lesser of one-third of
the sentence or 10 years. §15-22-28(e) (1995).

Louisiana: Louisiana courts could have imposed a sentence
of life without the possibility of parole at the time of Ewing’s
offense. La. Stat. Ann. §§14:67.10(B)(1), 14:2(4), (13)(y)
(West Supp. 2003); §§ 15:529.1(A)(1)(b)(ii) and (c)(i)—(ii) (West
1992) (amended 2001). Petitioner argues that, despite the
statutory authority to impose such a sentence, Louisiana
courts would have carefully scrutinized his life sentence, as
they had in other cases involving recidivists charged with a
nonviolent crime. Brief for Petitioner 35-36, n. 29; see Brief
for Families Against Mandatory Minimums as Amicus Cu-
riae 24-25, and n. 21; State v. Hayes, 98-1526, p. 4 (La. App.
6/25/99), 739 So. 2d 301, 303-304 (holding that a life sentence
was impermissibly excessive for a defendant convicted of
theft of over $1,000, who had a prior robbery conviction).
But see Brief for Respondent 45-46, n. 12 (contesting peti-
tioner’s argument). Louisiana has amended its recidivist
statute to require that the triggering offense be a violent
felony, and that the offender have at least two prior violent
felony convictions to be eligible for a life sentence. La. Stat.

2But see discussion of relevant sentencing and parole-eligibility provi-
sions in Louisiana, Michigan, Oklahoma, and South Dakota, infra this page
and 60-61.
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Ann. §15:529.1(A)(1)(b)(ii) (West Supp. 2003). Under cur-
rent law, a Ewing-type offender would face a sentence of 6%
to 20 years. §§14:67.10(B)(1), 15:529.1(A)(b)(i).

Michigan: “imprisonment for life or for a lesser term,”
Mich. Comp. Laws Ann. § 769.12(1)(a) (West 2000) (instead of
“not more than 15 years,” §769.12(1)(b), as petitioner con-
tends, see Brief for Petitioner 34, n. 26; Brief for Families
Against Mandatory Minimums as Amicus Curiae 16-17,
n. 15, 22-23, n. 20), because the triggering offense is “punish-
able upon a first conviction by imprisonment for a maximum
term of 5 years or more,” §769.12(1)(a) (West 2000). The
larceny for which Ewing was convicted was, under Michigan
law, “a felony punishable by imprisonment for not more than
5 years.” §750.356(3)(a) (West Supp. 2002). Eligible for
parole following minimum term set by sentencing judge.
§769.12(4) (West 2000).

Montana: 5 to 100 years. Mont. Code Ann. §45-6-—
301(7)(b) (1999); §846-18-501, 46-18-502(1) (2001). A
Ewing-type offender would not have been subject to a mini-
mum term of 10 years in prison (as the State suggests, Brief
for Respondent 44) because Ewing does not meet the re-
quirements of §46-18-502(2) (must be a “persistent felony
offender,” as defined in §46-18-501, at the time of the of-
fender’s previous felony conviction). See Reply Brief for
Petitioner 18, n. 14. Eligible for parole after one-fourth of
the term. §46-23-201(2).

Nevada: “life without the possibility of parole,” or “life
with the possibility of parole [after serving] 10 years,” or
“a definite term of 25 years, with eligibility for parole [after
serving]| 10 years.” Nev. Rev. Stat. §§207.010(1)(b)(1)—(3)
(1995).

Oklahoma: not less than 20 years (at the time of Ewing’s
offense). Okla. Stat., Tit. 21, §51.1(B) (West Supp. 2000)
(amended in 2001 to four years to life, §51.1(C) (West 2001));
§1704 (West 1991) (amended 2001). Eligible for parole after
serving one-third of sentence. Tit. 57, §332.7(B) (West
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2001). Thus, assuming a sentence to a term of years of up
to 100 years (as in Montana, see supra, at 60), parole eligibil-
ity could arise as late as after 33 years.

South Dakota: maximum penalty of life imprisonment,
with no minimum term. S. D. Codified Laws §22-7-8
(1998); §22-30A-17(1) (Supp. 2002). Eligible for parole
after serving one-half of sentence. §24-15-5(3) (1998).
Thus, assuming a sentence to a term of years of up to 100
years (as in Montana, see supra, at 60), parole eligibility
could arise as late as after 50 years.

Vermont: “up to and including life,” Vt. Stat. Ann., Tit. 13,
§11 (1998), or not more than 10 years, § 2501; State v. Angel-
ucct, 137 Vt. 272, 289-290, 405 A. 2d 33, 42 (1979) (court has
discretion to sentence habitual offender to the sentence that
is specified for grand larceny alone). KEligible for parole
after six months. Tit. 28, §501 (2000) (amended 2001).

West Virginia: Petitioner contends that he would only have
been subject to a misdemeanor sentence of not more than 60
days for shoplifting, W. Va. Code §§61-3A-1, 61-3A-3(a)(2)
(2000); Brief for Petitioner 31, n. 19, 33-34, n. 25. However,
a Ewing-type offender could have been charged with grand
larceny, see State ex rel. Chadwell v. Duncil, 196 W. Va. 643,
647-648, 474 S. E. 2d 573, 577-578 (1996) (prosecutor has dis-
cretion to charge defendant with either shoplifting or grand
larceny), a felony punishable by imprisonment in the state
penitentiary for 1 to 10 years (or, at the discretion of the trial
court, not more than 1 year in jail). §61-3-13(a). Under
West Virginia’s habitual offender statute, a felon “twice be-
fore convicted . . . of a crime punishable by confinement in a
penitentiary . . . shall be sentenced to . . . life [imprison-
ment],” §61-11-18(c), with parole eligibility after 15 years,
§62-12-13(c). Amicus curiae on behalf of petitioner notes
that, in light of existing state-law precedents, West Virginia
courts “would not countenance a sentence of life without the
possibility of parole for 25 years for shoplifting golf clubs.”
Brief for Families Against Mandatory Minimums as Amicus
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Curiae 25-26 (citing State v. Barker, 186 W. Va. 73, 74-75,
410 S. E. 2d 712, 713-714 (1991) (per curiam); and State v.
Deal, 178 W. Va. 142, 146-147, 358 S. E. 2d 226, 230-231
(1987)). But see Brief for Respondent 45, n. 11 (contesting
that argument).
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LOCKYER, ATTORNEY GENERAL OF CALIFORNIA v.
ANDRADE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 01-1127. Argued November 5, 2002—Decided March 5, 2003

California charged respondent Andrade with two felony counts of petty
theft with a prior conviction after he stole approximately $150 worth of
videotapes from two different stores. Under California’s three strikes
law, any felony can constitute the third strike subjecting a defendant to
a prison term of 25 years to life. The jury found Andrade guilty and
then found that he had three prior convictions that qualified as serious
or violent felonies under the three strikes regime. Because each of his
petty theft convictions thus triggered a separate application of the three
strikes law, the judge sentenced him to two consecutive terms of 25
years to life. In affirming, the California Court of Appeal rejected his
claim that his sentence violated the constitutional prohibition against
cruel and unusual punishment. It found the Solem v. Helm, 463 U. S.
277, proportionality analysis questionable in light of Harmelin v. Michi-
gan, 501 U.S. 957. It then compared the facts in Andrade’s case to
those in Rummel v. Estelle, 445 U. S. 263—in which this Court rejected
a claim that a life sentence was grossly disproportionate to the felonies
that formed the predicate for the sentence, id., at 265—and concluded
that Andrade’s sentence was not disproportionate. The California Su-
preme Court denied discretionary review. The Federal District Court
denied Andrade’s subsequent habeas petition, but the Ninth Circuit
granted him a certificate of appealability and reversed. Reviewing the
case under the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), the latter court held that an unreasonable application of
clearly established federal law under 28 U. S. C. § 2254(d)(1) occurs when
there is clear error; concluded that both Solem and Rummel remain
good law and are instructive in applying Harmelin; and found that the
California Court of Appeal’s disregard for Solem resulted in an unrea-
sonable application of clearly established Supreme Court law and was
irreconcilable with Solem, thus constituting clear error.

Held: The Ninth Circuit erred in ruling that the California Court of Ap-
peal’s decision was contrary to, or an unreasonable application of, this
Court’s clearly established law within the meaning of §2254(d)(1).
Pp. 70-177.
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(a) AEDPA does not require a federal habeas court to adopt any
one methodology in deciding the only question that matters under
§2254(d)(1)—whether a state court decision is contrary to, or involved
an unreasonable application of, clearly established federal law. In this
case, this Court does not reach the question whether the state court
erred, but focuses solely on whether habeas relief is barred by
§2254(d)(1). Pp. 70-71.

(b) This Court must first decide what constitutes such “clearly estab-
lished” law. Andrade claims that Rummel, Solem, and Harmelin
clearly establish a principle that his sentence is so grossly disproportion-
ate that it violated the Eighth Amendment. Under §2254(d)(1),
“clearly established Federal law” is the governing legal principle or
principles set forth by this Court at the time a state court renders
its decision. The difficulty with Andrade’s position is that the Court
has not established a clear or consistent path for courts to follow in
determining whether a particular sentence for a term of years can vio-
late the Eighth Amendment. Indeed, the only “clearly established” law
emerging from the Court’s jurisprudence in this area is that a gross
disproportionality principle applies to such sentences. Because the
Court’s cases lack clarity regarding what factors may indicate gross dis-
proportionality, the principle’s precise contours are unclear, applicable
only in the “exceedingly rare” and “extreme” case. Harmelin, supra,
at 1001 (KENNEDY, J., concurring in part and concurring in judgment).
Pp. 71-73.

(c) The California Court of Appeal’s decision was not “contrary to, or
involved an unreasonable application of,” the clearly established gross
disproportionality principle. First, a decision is contrary to clearly es-
tablished precedent if the state court applied a rule that contradicts the
governing law set forth in this Court’s cases or confronts facts that
are materially indistinguishable from a Court decision and nevertheless
arrives at a different result. Williams v. Taylor, 529 U. S. 362, 405-
406. Andrade’s sentence implicates factors relevant in both Rummel
and Solem. Because Harmelin and Solem specifically stated that they
did not overrule Rummel, it was not contrary to this Court’s clearly
established law for the state court to turn to Rummel in deciding
whether the sentence was grossly disproportionate. See Harmelin,
supra, at 998 (KENNEDY, J.). Also, the facts here fall in between Solem
and Rummel but are not materially indistinguishable from either.
Thus, the state court did not confront materially indistinguishable facts
yet arrive at a different result. Second, under the “unreasonable appli-
cation” clause, a federal habeas court may grant the writ if the state
court identifies the correct governing legal principle but unreasonably
applies it to the facts of the prisoner’s case. Williams v. Taylor, 529
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U.S., at 413. The state court decision must be objectively unreason-
able, not just incorrect or erroneous. Id., at 409, 410, 412. Here, the
Ninth Circuit erred in defining “objectively unreasonable” to mean
“clear error.” While habeas relief can be based on an application of a
governing legal principle to a set of facts different from those of the
case in which the principle was announced, the governing legal principle
here gives legislatures broad discretion to fashion a sentence that fits
within the scope of the proportionality principle—the “precise contours”
of which are “unclear.” Harmelin, supra, at 998 (KENNEDY, J.). And
it was not objectively unreasonable for the state court to conclude that
these “contours” permitted an affirmance of Andrade’s sentence. Cf.,
e. g., Riggs v. California, 525 U. S. 1114, 1115 (STEVENS, J., dissenting
from denial of certiorari). Pp. 73-77.

270 F. 3d 743, reversed.

(O’CONNOR, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and ScALIA, KENNEDY, and THOMAS, JJ., joined. SOUTER, J., filed a
dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ., joined,
post, p. T7.

Douglas P. Danzig, Deputy Attorney General of Califor-
nia, argued the cause for petitioner. With him on the briefs
were Bill Lockyer, Attorney General, pro se, Robert R. An-
derson, Chief Assistant Attorney General, Gary W. Schons,
Senior Assistant Attorney General, and Carl H. Horst, Su-
pervising Deputy Attorney General.

Erwin Chemerinsky argued the cause for respondent.
With him on the brief were Paul Hoffman, Jordan C. Budd,
Steven R. Shapiro, Mark D. Rosenbaum, Daniel P. Tokaji,
and Alan L. Schlosser.*

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation et al. as amict curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the California
Public Defenders Association by Kenneth I. Clayman; for Families to
Amend California’s Three Strikes et al. by Gerald F. Uelmen; for the Na-
tional Association of Criminal Defense Lawyers by Sheryl Gordon Mc-
Cloud, and for Donald Ray Hill by Susan S. Azad and Kathryn M. Davis.

Briefs of amici curiae were filed for the California District Attorneys
Association by Dennis L. Stout and Grover D. Merritt; and for Michael P.
Judge by Albert J. Menaster and Alex Ricciardulli.
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JUSTICE O’CONNOR delivered the opinion of the Court.

This case raises the issue whether the United States Court
of Appeals for the Ninth Circuit erred in ruling that the
California Court of Appeal’s decision affirming Leandro An-
drade’s two consecutive terms of 25 years to life in prison for
a “third strike” conviction is contrary to, or an unreasonable
application of, clearly established federal law as determined
by this Court within the meaning of 28 U. S. C. §2254(d)(1).

I
A

On November 4, 1995, Leandro Andrade stole five video-
tapes worth $84.70 from a Kmart store in Ontario, California.
Security personnel detained Andrade as he was leaving the
store. On November 18, 1995, Andrade entered a different
Kmart store in Montclair, California, and placed four video-
tapes worth $68.84 in the rear waistband of his pants.
Again, security guards apprehended Andrade as he was exit-
ing the premises. Police subsequently arrested Andrade for
these crimes.

These two incidents were not Andrade’s first or only en-
counters with law enforcement. According to the state pro-
bation officer’s presentence report, Andrade has been in and
out of state and federal prison since 1982. In January 1982,
he was convicted of a misdemeanor theft offense and was
sentenced to 6 days in jail with 12 months’ probation. An-
drade was arrested again in November 1982 for multiple
counts of first-degree residential burglary. He pleaded
guilty to at least three of those counts, and in April of the
following year he was sentenced to 120 months in prison.
In 1988, Andrade was convicted in federal court of “[t]rans-
portation of [m]arijuana,” App. 24, and was sentenced to
eight years in federal prison. In 1990, he was convicted in
state court for a misdemeanor petty theft offense and was
ordered to serve 180 days in jail. In September 1990, An-
drade was convicted again in federal court for the same fel-
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ony of “[tJransportation of [mlarijuana,” ibid., and was
sentenced to 2,191 days in federal prison. And in 1991,
Andrade was arrested for a state parole violation—escape
from federal prison. He was paroled from the state peniten-
tiary system in 1993.

A state probation officer interviewed Andrade after his
arrest in this case. The presentence report notes:

“The defendant admitted committing the offense. The
defendant further stated he went into the K-Mart Store
to steal videos. He took four of them to sell so he could
buy heroin. He has been a heroin addict since 1977.
He says when he gets out of jail or prison he always does
something stupid. He admits his addiction controls his
life and he steals for his habit.” Id., at 25.

Because of his 1990 misdemeanor conviction, the State
charged Andrade in this case with two counts of petty theft
with a prior conviction, in violation of Cal. Penal Code Ann.
§666 (West Supp. 2002). Under California law, petty theft
with a prior conviction is a so-called “wobbler” offense be-
cause it is punishable either as a misdemeanor or as a felony.
Ibid.; cf. Ewing v. California, ante, at 16-17 (plurality opin-
ion). The decision to prosecute petty theft with a prior con-
viction as a misdemeanor or as a felony is in the discretion
of the prosecutor. See ante, at 17. The trial court also has
discretion to reduce the charge to a misdemeanor at the time
of sentencing. See People v. Superior Court of Los Angeles
Cty. ex rel. Alvarez, 14 Cal. 4th 968, 979, 928 P. 2d 1171,
1177-1178 (1997); see also EFwing v. California, ante, at 17.

Under California’s three strikes law, any felony can consti-
tute the third strike, and thus can subject a defendant to a
term of 25 years to life in prison. See Cal. Penal Code Ann.
§667(€)(2)(A) (West 1999); see also Fwing v. California,
ante, at 16. In this case, the prosecutor decided to charge
the two counts of theft as felonies rather than misdemeanors.
The trial court denied Andrade’s motion to reduce the of-
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fenses to misdemeanors, both before the jury verdict and
again in state habeas proceedings.

A jury found Andrade guilty of two counts of petty theft
with a prior conviction. According to California law, a jury
must also find that a defendant has been convicted of at least
two serious or violent felonies that serve as qualifying of-
fenses under the three strikes regime. In this case, the jury
made a special finding that Andrade was convicted of three
counts of first-degree residential burglary. A conviction for
first-degree residential burglary qualifies as a serious or vio-
lent felony for the purposes of the three strikes law. Cal.
Penal Code Ann. §§667.5, 1192.7 (West 1999); see also Fwing
v. California, ante, at 19. As a consequence, each of An-
drade’s convictions for theft under Cal. Penal Code Ann.
§666 (West Supp. 2002) triggered a separate application of
the three strikes law. Pursuant to California law, the judge
sentenced Andrade to two consecutive terms of 25 years
to life in prison. See §§667(c)(6), 667(e)(2)(B). The State
stated at oral argument that under the decision announced
by the Supreme Court of California in People v. Garcia, 20
Cal. 4th 490, 976 P. 2d 831 (1999)—a decision that postdates
his conviction and sentence—it remains “available” for An-
drade to “file another State habeas corpus petition” arguing
that he should serve only one term of 25 years to life in
prison because “sentencing courts have a right to dismiss
strikes on a count-by-count basis.” Tr. of Oral Arg. 24.

B

On direct appeal in 1997, the California Court of Appeal
affirmed Andrade’s sentence of two consecutive terms of 25
years to life in prison. It rejected Andrade’s claim that his
sentence violates the constitutional prohibition against cruel
and unusual punishment. The court stated that “the pro-
portionality analysis” of Solem v. Helm, 463 U. S. 277 (1983),
“is questionable in light of” Harmelin v. Michigan, 501 U. S.
957 (1991). App. to Pet. for Cert. 76. The court then ap-
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plied our decision in Rummel v. Estelle, 445 U. S. 263 (1980),
where we rejected the defendant’s claim that a life sentence
was “‘grossly disproportionate’ to the three felonies that
formed the predicate for his sentence.” Id., at 265. The
California Court of Appeal then examined Andrade’s claim
in light of the facts in Rummel: “Comparing [Andrade’s]
crimes and criminal history with that of defendant Rummel,
we cannot say the sentence of 50 years to life at issue in this
case is disproportionate and constitutes cruel and unusual
punishment under the United States Constitution.” App. to
Pet. for Cert. 76-77.

After the Supreme Court of California denied discretion-
ary review, Andrade filed a petition for a writ of habeas cor-
pus in Federal District Court. The District Court denied
his petition. The Ninth Circuit granted Andrade a certifi-
cate of appealability as to his claim that his sentence violated
the Eighth Amendment, and subsequently reversed the
judgment of the District Court. 270 F. 3d 743 (2001).

The Ninth Circuit first noted that it was reviewing An-
drade’s petition under the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), 110 Stat. 1214. Applying its
own precedent, the Ninth Circuit held that an unreasonable
application of clearly established federal law occurs “when
our independent review of the legal question ‘leaves us with
a “firm conviction” that one answer, the one rejected by the
[state] court, was correct and the other, the application of the
federal law that the [state] court adopted, was erroneous—in
other words that clear error occurred.”” 270 F. 3d, at 753
(alteration in original) (quoting Van Tran v. Lindsey, 212
F. 3d 1143, 11563-1154 (CA9 2000)).

The court then reviewed our three most recent major prec-
edents in this area—Rwmmel v. Estelle, supra, Solem v.
Helm, supra, and Harmelin v. Michigan, supra. The Ninth
Circuit “follow[ed] the test prescribed by Justice Kennedy
in Harmelin,” concluding that “both Rummel and Solem
remain good law and are instructive in Harmelin’s applica-
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tion.” 270 F. 3d, at 766. It then noted that the California
Court of Appeal compared the facts of Andrade’s case to the
facts of Rummel, but not Solem. 270 F. 3d, at 766. The
Ninth Circuit concluded that it should grant the writ of ha-
beas corpus because the state court’s “disregard for Solem
results in an unreasonable application of clearly established
Supreme Court law,” and “is irreconcilable with . .. Solem,”
thus constituting “clear error.” Id., at 766-767.

Judge Sneed dissented in relevant part. He wrote that
“[t]he sentence imposed in this case is not one of the ‘exceed-
ingly rare’ terms of imprisonment prohibited by the Eighth
Amendment’s proscription against cruel and unusual punish-
ment.” Id., at 767 (quoting Harmelin v. Michigan, supra,
at 1001 (KENNEDY, J., concurring in part and concurring in
judgment)). Under his view, the state court decision up-
holding Andrade’s sentence was thus “not an unreasonable
application of clearly established federal law.” 270 F. 3d, at
772. We granted certiorari, 535 U. S. 969 (2002), and now
reverse.

II

Andrade’s argument in this Court is that two consecutive
terms of 25 years to life for stealing approximately $150 in
videotapes is grossly disproportionate in violation of the
Eighth Amendment. Andrade similarly maintains that the
state court decision affirming his sentence is “contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States.” 28 U. S. C. §2254(d)(1).

AEDPA circumscribes a federal habeas court’s review of
a state court decision. Section 2254 provides:

“(d) An application for a writ of habeas corpus on behalf
of a person in custody pursuant to the judgment of a
State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim—
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“(1) resulted in a decision that was contrary to, or in-
volved an unreasonable application of, clearly estab-
lished federal law, as determined by the Supreme Court
of the United States.”

The Ninth Circuit requires federal habeas courts to review
the state court decision de novo before applying the AEDPA
standard of review. See, e. g., Van Tran v. Lindsey, supra,
at 1154-1155; Clark v. Murphy, 317 F. 3d 1038, 1044, n. 3
(CA9 2003). We disagree with this approach. AEDPA
does not require a federal habeas court to adopt any one
methodology in deciding the only question that matters
under §2254(d)(1)—whether a state court decision is con-
trary to, or involved an unreasonable application of, clearly
established federal law. See Weeks v. Angelone, 528 U. S.
225 (2000). In this case, we do not reach the question
whether the state court erred and instead focus solely on
whether §2254(d) forecloses habeas relief on Andrade’s
Eighth Amendment claim.
II1

A

As a threshold matter here, we first decide what consti-
tutes “clearly established Federal law, as determined by the
Supreme Court of the United States.” §2254(d)(1). An-
drade relies upon a series of precedents from this Court—
Rummel v. FEstelle, supra, Solem v. Helm, 463 U.S.
277 (1983), and Harmelin v. Michigan, 501 U.S. 957
(1991)—that he claims clearly establish a principle that his
sentence is so grossly disproportionate that it violates the
Eighth Amendment. Section 2254(d)(1)’s “clearly estab-
lished” phrase “refers to the holdings, as opposed to the
dicta, of this Court’s decisions as of the time of the relevant
state-court decision.” Williams v. Taylor, 529 U. S. 362, 412
(2000). In other words, “clearly established Federal law”
under §2254(d)(1) is the governing legal principle or princi-
ples set forth by the Supreme Court at the time the state
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court renders its decision. See id., at 405, 413; Bell v. Cone,
535 U. S. 685, 698 (2002). In most situations, the task of de-
termining what we have clearly established will be straight-
forward. The difficulty with Andrade’s position, however, is
that our precedents in this area have not been a model of
clarity. See Harmelin v. Michigan, 501 U. S., at 965 (opin-
ion of SCALIA, J.); id., at 996, 998 (KENNEDY, J., concurring in
part and concurring in judgment). Indeed, in determining
whether a particular sentence for a term of years can violate
the Eighth Amendment, we have not established a clear or
consistent path for courts to follow. See Fwing v. Califor-
nia, ante, at 20-23.
B

Through this thicket of Eighth Amendment jurisprudence,
one governing legal principle emerges as “clearly estab-
lished” under §2254(d)(1): A gross disproportionality princi-
ple is applicable to sentences for terms of years.

Our cases exhibit a lack of clarity regarding what factors
may indicate gross disproportionality. In Solem (the case
upon which Andrade relies most heavily), we stated: “It is
clear that a 25-year sentence generally is more severe than
a 15-year sentence, but in most cases it would be difficult to
decide that the former violates the Eighth Amendment while
the latter does not.” 463 U.S., at 294 (footnote omitted).
And in Harmelin, both JUSTICE KENNEDY and JUSTICE
SCALIA repeatedly emphasized this lack of clarity: that
“Solem was scarcely the expression of clear . .. constitutional
law,” 501 U. S., at 965 (opinion of SCALIA, J.), that in “adher-
[ing] to the narrow proportionality principle . . . our propor-
tionality decisions have not been clear or consistent in all
respects,” id., at 996 (KENNEDY, J., concurring in part and
concurring in judgment), that “we lack clear objective stand-
ards to distinguish between sentences for different terms of
years,” id., at 1001 (KENNEDY, J., concurring in part and con-
curring in judgment), and that the “precise contours” of the
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proportionality principle “are unclear,” id., at 998 (KEN-
NEDY, J., concurring in part and concurring in judgment).

Thus, in this case, the only relevant clearly established law
amenable to the “contrary to” or “unreasonable application
of” framework is the gross disproportionality principle, the
precise contours of which are unclear, applicable only in the
“exceedingly rare” and “extreme” case. Id., at 1001 (KEN-
NEDY, J., concurring in part and concurring in judgment) (in-
ternal quotation marks omitted); see also Solem v. Helm,
supra, at 290; Rummel v. Estelle, 445 U. S., at 272.

Iv

The final question is whether the California Court of Ap-
peal’s decision affirming Andrade’s sentence is “contrary to,
or involved an unreasonable application of,” this clearly es-
tablished gross disproportionality principle.

First, a state court decision is “contrary to our clearly es-
tablished precedent if the state court applies a rule that con-
tradicts the governing law set forth in our cases” or “if the
state court confronts a set of facts that are materially indis-
tinguishable from a decision of this Court and nevertheless
arrives at a result different from our precedent.” Williams
v. Taylor, supra, at 405-406; see also Bell v. Cone, supra, at
694. In terms of length of sentence and availability of pa-
role, severity of the underlying offense, and the impact of
recidivism, Andrade’s sentence implicates factors relevant in
both Rummel and Solem. Because Harmelin and Solem
specifically stated that they did not overrule Rummel, it was
not contrary to our clearly established law for the California
Court of Appeal to turn to Rummel in deciding whether a
sentence is grossly disproportionate. See Harmelin, supra,
at 998 (KENNEDY, J., concurring in part and concurring in
judgment); Solem, supra, at 288, n. 13, 303-304, n. 32. In-
deed, Harmelin allows a state court to reasonably rely on
Rummel in determining whether a sentence is grossly dis-
proportionate. The California Court of Appeal’s decision



74 LOCKYER v». ANDRADE

Opinion of the Court

was therefore not “contrary to” the governing legal princi-
ples set forth in our cases.

Andrade’s sentence also was not materially indistinguish-
able from the facts in Solem. The facts here fall in between
the facts in Rummel and the facts in Solem. Solem in-
volved a sentence of life in prison without the possibility of
parole. 463 U.S., at 279. The defendant in Rummel was
sentenced to life in prison with the possibility of parole. 445
U.S., at 267. Here, Andrade retains the possibility of pa-
role. Solem acknowledged that Rummel would apply in a
“similar factual situation.” 463 U.S., at 304, n. 32. And
while this case resembles to some degree both Rummel and
Solem, it is not materially indistinguishable from either.
Cf. Ewing v. California, ante, at 40 (BREYER, J., dissenting)
(recognizing a “twilight zone between Solem and Rummel”).
Consequently, the state court did not “confron[t] a set of facts
that are materially indistinguishable from a decision of this
Court and nevertheless arriv(e] at a result different from our
precedent.” Williams v. Taylor, 529 U. S., at 406.!

1 JUSTICE SOUTER argues that the possibility of Andrade’s receiving pa-
role in 50 years makes this case similar to the facts in Solem v. Helm, 463
U. 8.277(1983). Post, at 78-T9 (dissenting opinion). Andrade’s sentence,
however, is also similar to the facts in Rummel v. Estelle, 445 U. S. 263
(1980), a case that is also “controlling.” Post, at 78. Given the lack of
clarity of our precedents in Solem, Rummel, and Harmelin v. Michigan,
501 U. S. 957 (1991), we cannot say that the state court’s affirmance of two
sentences of 25 years to life in prison was contrary to our clearly estab-
lished precedent. And to the extent that JUSTICE SOUTER is arguing that
the similarity of Solem to this case entitles Andrade to relief under the
unreasonable application prong of §2254(d), we reject his analysis for the
reasons given infra, at 76-77. Moreover, it is not true that Andrade’s
“sentence can only be understood as punishment for the total amount he
stole.” Post, at 78. To the contrary, California law specifically provides
that each violation of Cal. Penal Code Ann. §666 (West Supp. 2002) trig-
gers a separate application of the three strikes law, if the different felony
counts are “not arising from the same set of operative facts.” §667(c)(6)
(West 1999); see also §667(e)(2)(B). Here, Andrade was sentenced to two
consecutive terms under California law precisely because the two thefts
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Second, “[ulnder the ‘unreasonable application’ clause, a
federal habeas court may grant the writ if the state court
identifies the correct governing legal principle from this
Court’s decisions but unreasonably applies that principle to
the facts of the prisoner’s case.” Id., at 413. The “unrea-
sonable application” clause requires the state court decision
to be more than incorrect or erroneous. Id., at 410, 412.
The state court’s application of clearly established law must
be objectively unreasonable. Id., at 409.

The Ninth Circuit made an initial error in its “unreason-
able application” analysis. In Van Tran v. Lindsey, 212
F. 3d, at 1152-1154, the Ninth Circuit defined “objectively
unreasonable” to mean “clear error.” These two standards,
however, are not the same. The gloss of clear error fails to
give proper deference to state courts by conflating error
(even clear error) with unreasonableness. See Williams v.
Taylor, supra, at 410; Bell v. Cone, 535 U. S., at 699.

It is not enough that a federal habeas court, in its
“independent review of the legal question,” is left with a
““firm conviction’” that the state court was “‘erroneous.’”
270 F. 3d, at 753 (quoting Van Tran v. Lindsey, supra, at
1153-1154). We have held precisely the opposite: “Under
§2254(d)(1)’s ‘unreasonable application’ clause, then, a federal
habeas court may not issue the writ simply because that

of two different Kmart stores occurring two weeks apart were two dis-
tinct crimes.

JUSTICE SOUTER, relying on Robinson v. California, 370 U.S. 660
(1962), also argues that in this case, it is “unrealistic” to think that a sen-
tence of 50 years to life for Andrade is not equivalent to life in prison
without parole. Post, at 79. This argument, however, misses the point.
Based on our precedents, the state court decision was not contrary to,
or an unreasonable application of, our clearly established law. Moreover,
JUSTICE SOUTER’s position would treat a sentence of life without parole
for the 77-year-old person convicted of murder as equivalent to a sentence
of life with the possibility of parole in 10 years for the same person con-
victed of the same crime. Two different sentences do not become materi-
ally indistinguishable based solely upon the age of the persons sentenced.
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court concludes in its independent judgment that the rele-
vant state-court decision applied clearly established federal
law erroneously or incorrectly.” Williams v. Taylor, 529
U.S., at 411. Rather, that application must be objectively
unreasonable. Id., at 409; Bell v. Cone, supra, at 699; Wood-
ford v. Visciotti, 537 U. S. 19, 27 (2002) (per curiam,).

Section 2254(d)(1) permits a federal court to grant habeas
relief based on the application of a governing legal principle
to a set of facts different from those of the case in which
the principle was announced. See, e. g., Williams v. Taylor,
supra, at 407 (noting that it is “an unreasonable application
of this Court’s precedent if the state court identifies the cor-
rect governing legal rule from this Court’s cases but unrea-
sonably applies it to the facts of the particular state prison-
er’s case”). Here, however, the governing legal principle
gives legislatures broad discretion to fashion a sentence that
fits within the scope of the proportionality principle—the
“precise contours” of which “are unclear.” Harmelin v.
Michigan, 501 U. S., at 998 (KENNEDY, J., concurring in part
and concurring in judgment). And it was not objectively
unreasonable for the California Court of Appeal to conclude
that these “contours” permitted an affirmance of Andrade’s
sentence.

Indeed, since Harmelin, several Members of this Court
have expressed “uncertainty” regarding the application of
the proportionality principle to the California three strikes
law. Riggs v. California, 525 U. S. 1114, 1115 (1999) (STE-
VENS, J., joined by SOUTER and GINSBURG, JJ., respecting
denial of certiorari) (“[TThere is some uncertainty about how
our cases dealing with the punishment of recidivists should
apply”); see also id., at 1116 (“It is thus unclear how, if at all,
a defendant’s criminal record beyond the requisite two prior
‘strikes’ . . . affects the constitutionality of his sentence”);
cf. Durden v. California, 531 U. S. 1184 (2001) (SOUTER, J.,
joined by BREYER, J., dissenting from denial of certiorari)
(arguing that the Court should hear the three strikes gross
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disproportionality issue on direct review because of the “po-
tential for disagreement over application of” AEDPA).2

The gross disproportionality principle reserves a constitu-
tional violation for only the extraordinary case. In applying
this principle for §2254(d)(1) purposes, it was not an unrea-
sonable application of our clearly established law for the Cal-
ifornia Court of Appeal to affirm Andrade’s sentence of two
consecutive terms of 25 years to life in prison.

v

The judgment of the United States Court of Appeals for
the Ninth Circuit, accordingly, is reversed.

It 1s so ordered.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The application of the Eighth Amendment prohibition
against cruel and unusual punishment to terms of years is
articulated in the “clearly established” principle acknowl-
edged by the Court: a sentence grossly disproportionate to
the offense for which it is imposed is unconstitutional. See
ante, at 72-73; Harmelin v. Michigan, 501 U. S. 957 (1991);
Solem v. Helm, 463 U. S. 277 (1983); Rummel v. Estelle, 445
U.S. 263 (1980). For the reasons set forth in JUSTICE
BREYER’s dissent in Ewing v. California, ante, at 35, which
I joined, Andrade’s sentence cannot survive Eighth Amend-
ment review. His criminal history is less grave than Ew-
ing’s, and yet he received a prison term twice as long for a
less serious triggering offense. To be sure, this is a habeas
case and a prohibition couched in terms as general as gross

2JUSTICE SOUTER would hold that Andrade’s sentence also violates the
unreasonable application prong of §2254(d)(1). Post, at 79-82. His rea-
sons, however, do not change the “uncertainty” of the scope of the propor-
tionality principle. We cannot say that the state court decision was an
unreasonable application of this principle.
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disproportion necessarily leaves state courts with much lee-
way under the statutory criterion that conditions federal re-
lief upon finding that a state court unreasonably applied clear
law, see 28 U. S. C. §2254(d). This case nonetheless presents
two independent reasons for holding that the disproportion-
ality review by the state court was not only erroneous but
unreasonable, entitling Andrade to relief. I respectfully dis-
sent accordingly.

The first reason is the holding in Solem, which happens to
be our most recent effort at proportionality review of recidi-
vist sentencing, the authority of which was not left in doubt
by Harmelin, see 501 U. S., at 998. Although Solem is im-
portant for its instructions about applying objective propor-
tionality analysis, see 463 U. S., at 290-292, the case is con-
trolling here because it established a benchmark in applying
the general principle. We specifically held that a sentence
of life imprisonment without parole for uttering a $100 “no
account” check was disproportionate to the crime, even
though the defendant had committed six prior nonviolent fel-
onies. In explaining our proportionality review, we con-
trasted the result with Rummel’s on the ground that the life
sentence there had included parole eligibility after 12 years,
Solem, 463 U. S., at 297.

The facts here are on all fours with those of Solem and
point to the same result. Id., at 279-281. Andrade, like the
defendant in Solem, was a repeat offender who committed
theft of fairly trifling value, some $150, and their criminal
records are comparable, including burglary (though An-
drade’s were residential), with no violent crimes or crimes
against the person. The respective sentences, too, are strik-
ingly alike. Although Andrade’s petty thefts occurred on
two separate occasions, his sentence can only be understood
as punishment for the total amount he stole. The two thefts
were separated by only two weeks; they involved the same
victim; they apparently constituted parts of a single, continu-
ing effort to finance drug sales; their seriousness is measured
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by the dollar value of the things taken; and the government
charged both thefts in a single indictment. Cf. United
States Sentencing Commission, Guidelines Manual §3D1.2
(Nov. 2002) (grouping temporally separated counts as one of-
fense for sentencing purposes). The state court accordingly
spoke of his punishment collectively as well, carrying a 50-
year minimum before parole eligibility, see App. to Pet. for
Cert. 77 (“[W]e cannot say the sentence of 50 years to life at
issue in this case is disproportionate”), and because Andrade
was 37 years old when sentenced, the substantial 50-year
period amounts to life without parole. Solem, supra, at 287
(When considering whether a punishment is cruel or unusual
“‘the question cannot be considered in the abstract’” (quot-
ing Robinson v. California, 370 U.S. 660, 667 (1962))); cf.
Rummel, supra, at 280-281 (defendant’s eligibility for parole
in 12 years informs a proper assessment of his cruel and
unusual punishment claim). The results under the Eighth
Amendment should therefore be the same in each case. The
only ways to reach a different conclusion are to reject the
practical equivalence of a life sentence without parole and
one with parole eligibility at 87, see ante, at 74 (“Andrade
retains the possibility of parole”), or to discount the continu-
ing authority of Solem’s example, as the California court did,
see App. to Pet. for Cert. 76 (“[T]he current validity of the
Solem proportionality analysis is questionable”). The for-
mer is unrealistic; an 87-year-old man released after 50 years
behind bars will have no real life left, if he survives to be
released at all. And the latter, disparaging Solem as a point
of reference on Eighth Amendment analysis, is wrong as a
matter of law.

The second reason that relief is required even under the
§2254(d) unreasonable application standard rests on the al-
ternative way of looking at Andrade’s 50-year sentence as
two separate 25-year applications of the three-strikes law,
and construing the challenge here as going to the second,
consecutive 25-year minimum term triggered by a petty



80 LOCKYER v». ANDRADE

SOUTER, J., dissenting

theft.! To understand why it is revealing to look at the
sentence this way, it helps to recall the basic difficulty inher-
ent in proportionality review. We require the comparison
of offense and penalty to disclose a truly gross disproportion-
ality before the constitutional limit is passed, in large part
because we believe that legislatures are institutionally
equipped with better judgment than courts in deciding what
penalty is merited by particular behavior. Solem, supra, at
290. In this case, however, a court is substantially aided in
its reviewing function by two determinations made by the
State itself.

The first is the State’s adoption of a particular penalogical
theory as its principal reason for shutting a three-strikes de-
fendant away for at least 25 years. Although the State al-
ludes in passing to retribution or deterrence (see Brief for
Petitioner 16, 24; Reply Brief for Petitioner 10), its only seri-
ous justification for the 25-year minimum treats the sentence
as a way to incapacitate a given defendant from further
crime; the underlying theory is the need to protect the public
from a danger demonstrated by the prior record of violent
and serious crime. See Brief for Petitioner 17 (“significant
danger to society such that [defendant] must be imprisoned
for no less than twenty-five years to life”); id., at 21 (“statute
carefully tailored to address . . . defendants that pose the
greatest danger”); id., at 23 (“isolating such a defendant
for a substantial period of time”); Reply Brief for Petitioner
11 (“If Andrade’s reasoning were accepted, however, Cali-
fornia would be precluded from incapacitating him”). See
also Rummel, 445 U.S., at 284 (“purpose of a recidivist

1'This point is independent of the fact, recognized by the Court, ante, at
68, that it remains open to Andrade to appeal his sentence under People
v. Garcia, 20 Cal. 4th 490, 976 P. 2d 831 (1999) (holding trial court may
dismiss strikes on a count-by-count basis; such discretion is consistent with
mandatory consecutive sentencing provision).
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statute . . . [is] to segregate”).? The State, in other words
has not chosen 25 to life because of the inherent moral or
social reprehensibility of the triggering offense in isolation;
the triggering offense is treated so seriously, rather, because
of its confirmation of the defendant’s danger to society and
the need to counter his threat with incapacitation. As to
the length of incapacitation, the State has made a second
helpful determination, that the public risk or danger posed
by someone with the specified predicate record is generally
addressed by incapacitation for 25 years before parole eligi-
bility. Cal. Penal Code Ann. §667(e)(2)(A)(ii) (West 1999).
The three-strikes law, in sum, responds to a condition of the
defendant shown by his prior felony record, his danger to
society, and it reflects a judgment that 25 years of incapacita-
tion prior to parole eligibility is appropriate when a defend-
ant exhibiting such a condition commits another felony.
Whether or not one accepts the State’s choice of penalogi-
cal policy as constitutionally sound, that policy cannot rea-

2 Implicit in the distinction between future dangerousness and repunish-
ment for prior crimes is the notion that the triggering offense must, within
some degree, be substantial enough to bear the weight of the sentence it
elicits. As triggering offenses become increasingly minor and recidivist
sentences grow, the sentences advance toward double jeopardy violations.
When defendants are parking violators or slow readers of borrowed li-
brary books, there is not much room for belief, even in light of a past
criminal record, that the State is permanently incapacitating the defend-
ant because of future dangerousness rather than resentencing for past
offenses.

That said, I do not question the legitimacy of repeatedly sentencing a
defendant in light of his criminal record: the Federal Sentencing Guide-
lines provide a prime example of how a sentencing scheme may take into
account a defendant’s criminal history without resentencing a defendant
for past convictions, Witte v. United States, 515 U. S. 389, 403 (1995) (the
triggering offense determines the range of possible sentences, and the past
criminal record affects an enhancement of that sentence). The point is
merely that the triggering offense must reasonably support the weight of
even the harshest possible sentences.
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sonably justify the imposition of a consecutive 25-year mini-
mum for a second minor felony committed soon after the first
triggering offense. Andrade did not somehow become twice
as dangerous to society when he stole the second handful
of videotapes; his dangerousness may justify treating one
minor felony as serious and warranting long incapacitation,
but a second such felony does not disclose greater danger
warranting substantially longer incapacitation. Since the
defendant’s condition has not changed between the two
closely related thefts, the incapacitation penalty is not open
to the simple arithmetic of multiplying the punishment by
two, without resulting in gross disproportion even under the
State’s chosen benchmark. Far from attempting a novel
penal theory to justify doubling the sentence, the California
Court of Appeal offered no comment at all as to the particu-
lar penal theory supporting such a punishment. App. to Pet.
for Cert. 76-79. Perhaps even more tellingly, no one could
seriously argue that the second theft of videotapes provided
any basis to think that Andrade would be so dangerous after
25 years, the date on which the consecutive sentence would
begin to run, as to require at least 25 years more. I know
of no jurisdiction that would add 25 years of imprisonment
simply to reflect the fact that the two temporally related
thefts took place on two separate occasions, and I am not
surprised that California has found no such case, not even
under its three-strikes law. Tr. of Oral Arg. 52 (State’s
counsel acknowledging “I have no reference to any 50-year-
to-life sentences based on two convictions”). In sum, the
argument that repeating a trivial crime justifies doubling a
25-year minimum incapacitation sentence based on a threat
to the public does not raise a seriously debatable point on
which judgments might reasonably differ. The argument
is irrational, and the state court’s acceptance of it in re-
sponse to a facially gross disproportion between triggering
offense and penalty was unreasonable within the meaning
of §2254(d).
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This is the rare sentence of demonstrable gross dispropor-
tionality, as the California Legislature may well have recog-
nized when it specifically provided that a prosecutor may
move to dismiss or strike a prior felony conviction “in the
furtherance of justice.” Cal. Penal Code Ann. §667(f)(2)
(West 1999). In this case, the statutory safeguard failed,
and the state court was left to ensure that the Eighth
Amendment prohibition on grossly disproportionate sen-
tences was met. If Andrade’s sentence is not grossly dispro-
portionate, the principle has no meaning. The California
court’s holding was an unreasonable application of clearly es-
tablished precedent.
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Under the Alaska Sex Offender Registration Act (Act), any sex offender

or child kidnaper incarcerated in the State must register with the De-
partment of Corrections within 30 days before his release, providing his
name, address, and other specified information. If the individual is at
liberty, he must register with local law enforcement authorities within
a working day of his conviction or of entering the State. If he was
convicted of a single, nonaggravated sex crime, the offender must pro-
vide annual verification of the submitted information for 15 years. If
he was convicted of an aggravated sex offense or of two or more sex
offenses, he must register for life and verify the information quarterly.
The offender’s information is forwarded to the Department of Public
Safety, which maintains a central registry of sex offenders. Some of
the data, such as fingerprints, driver’s license number, anticipated
change of address, and whether the offender has had medical treatment
afterwards, are kept confidential. The offender’s name, aliases, ad-
dress, photograph, physical description, description, license and identi-
fication numbers of motor vehicles, place of employment, date of birth,
crime, date and place of conviction, length and conditions of sentence,
and a statement as to whether the offender is in compliance with the
Act’s update requirements or cannot be located are, however, published
on the Internet. Both the Act’s registration and notification require-
ments are retroactive.

Respondents were convicted of aggravated sex offenses. Both were
released from prison and completed rehabilitative programs for sex of-
fenders. Although convicted before the Act’s passage, respondents are
covered by it. After the initial registration, they are required to sub-
mit quarterly verifications and notify the authorities of any changes.
Both respondents, along with the wife of one of them, also a respondent
here, brought this action under 42 U. S. C. § 1983, seeking to declare the
Act void as to them under, inter alia, the Ex Post Facto Clause, U. S.
Const., Art. I, §10, cl. 1. The District Court granted petitioners sum-
mary judgment. The Ninth Circuit disagreed in relevant part, holding
that, because its effects were punitive, the Act violates the Ex Post
Facto Clause.
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Held: Because the Alaska Sex Offender Registration Act is nonpunitive,
its retroactive application does not violate the Ex Post Facto Clause.
Pp. 92-106.

(@) The determinative question is whether the legislature meant to
establish “civil proceedings.” Kansas v. Hendricks, 521 U. S. 346, 361.
If the intention was to impose punishment, that ends the inquiry. If,
however, the intention was to enact a regulatory scheme that is civil
and nonpunitive, the Court must further examine whether the statutory
scheme is so punitive either in purpose or effect as to negate the State’s
intention to deem it civil. FE.g., tbid. Because the Court ordinarily
defers to the legislature’s stated intent, ibid., only the clearest
proof will suffice to override that intent and transform what has been
denominated a civil remedy into a criminal penalty. See, e.g., ibid.
P. 92.

(b) The Alaska Legislature’s intent was to create a civil, nonpunitive
regime. The Court first considers the statute’s text and structure,
Flemming v. Nestor, 363 U. S. 603, 617, asking whether the legislature
indicated either expressly or impliedly a preference for one label or the
other, Hudson v. United States, 522 U. S. 93, 99. Here, the statutory
text states the legislature’s finding that sex offenders pose a high risk
of reoffending, identifies protecting the public from sex offenders as the
law’s primary interest, and declares that release of certain information
about sex offenders to public agencies and the public will assist in pro-
tecting the public safety. This Court has already determined that an
imposition of restrictive measures on sex offenders adjudged to be dan-
gerous is a legitimate nonpunitive governmental objective. Hendricks,
521 U.S,, at 363. Here, as in Hendricks, nothing on the statute’s face
suggests that the legislature sought to create anything other than a civil
scheme designed to protect the public from harm. Id., at 361. The
contrary conclusion is not required by the Alaska Constitution’s inclu-
sion of the need to protect the public as one of the purposes of criminal
administration. Where a legislative restriction is an incident of the
State’s power to protect the public health and safety, it will be consid-
ered as evidencing an intent to exercise that regulatory power, and not
a purpose to add to the punishment. FE. g., Flemming v. Nestor, supra,
at 616. Other formal attributes of a legislative enactment, such as the
manner of its codification or the enforcement procedures it establishes,
are probative of the legislature’s intent, see, e. g., Hendricks, 521 U. S.,
at 361, but are open to debate in this case. The Act’s notification provi-
sions are codified in the State’s Health, Safety, and Housing Code, con-
firming the conclusion that the statute was intended as a nonpunitive
regulatory measure. Cf. ibid. The fact that the Act’s registration pro-
visions are codified in the State’s Code of Criminal Procedure is not
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dispositive, since a statute’s location and labels do not by themselves
transform a civil remedy into a criminal one. See United States v. One
Assortment of 89 Firearms, 465 U. S. 354, 364-365, and n. 6. 'The Code
of Criminal Procedure contains many other provisions that do not in-
volve criminal punishment. The Court’s conclusion is not altered by
the fact that the Act’s implementing procedural mechanisms require
the trial court to inform the defendant of the Act’s requirements and,
if possible, the period of registration required. That conclusion is
strengthened by the fact that, aside from the duty to register, the stat-
ute itself mandates no procedures. Instead, it vests the authority to
promulgate implementing regulations with the Department of Public
Safety, an agency charged with enforcing both criminal and civil regula-
tory laws. Also telling is the fact that the Act does not require the
procedures adopted to contain any safeguards associated with the crimi-
nal process. By contemplating distinctly civil procedures, the legisla-
ture indicated clearly that it intended a civil, not a criminal, sanction.
United States v. Ursery, 518 U. S. 267, 289. Pp. 92-96.

(c) Respondents cannot show, much less by the clearest proof, that
the Act’s effects negate Alaska’s intention to establish a civil regulatory
scheme. In analyzing the effects, the Court refers to the seven factors
noted in Kennedy v. Mendoza-Martinez, 372 U. S. 144, 168-169, as a
useful framework. First, the regulatory scheme, in its necessary opera-
tion, has not been regarded in the Nation’s history and traditions as a
punishment. The fact that sex offender registration and notification
statutes are of fairly recent origin suggests that the Act was not meant
as a punitive measure, or, at least, that it did not involve a traditional
means of punishing. Respondents’ argument that the Act, particularly
its notification provisions, resembles shaming punishments of the colo-
nial period is unpersuasive. In contrast to those punishments, the Act’s
stigma results not from public display for ridicule and shaming but from
the dissemination of accurate information about a criminal record, most
of which is already public. The fact that Alaska posts offender informa-
tion on the Internet does not alter this conclusion. Second, the Act
does not subject respondents to an affirmative disability or restraint.
It imposes no physical restraint, and so does not resemble imprison-
ment, the paradigmatic affirmative disability or restraint. Hudson, 522
U. S.,at 104. Moreover, its obligations are less harsh than the sanctions
of occupational debarment, which the Court has held to be nonpunitive.
See, e. g., 1bid. Contrary to the Ninth Circuit’s assertion, the record
contains no evidence that the Act has led to substantial occupational or
housing disadvantages for former sex offenders that would not have
otherwise occurred. Also unavailing is that court’s assertion that the
periodic update requirement imposed an affirmative disability. The
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Act, on its face, does not require these updates to be made in person.
The holding that the registration system is parallel to probation or su-
pervised release is rejected because, in contrast to probationers and
supervised releasees, offenders subject to the Act are free to move
where they wish and to live and work as other citizens, with no supervi-
sion. While registrants must inform the authorities after they change
their facial features, borrow a car, or seek psychiatric treatment, they
are not required to seek permission to do so. Third, the Act does not
promote the traditional aims of punishment. That it might deter future
crimes is not dispositive. See, e. g., id., at 105. Moreover, the Ninth
Circuit erred in concluding that the Act’s registration obligations were
retributive. While the Act does differentiate between individuals con-
victed of aggravated or multiple offenses and those convicted of a single
nonaggravated offense, these broad categories and the reporting re-
quirement’s corresponding length are reasonably related to the danger
of recidivism, and this is consistent with the regulatory objective.
Fourth, the Act has a rational connection to a legitimate nonpunitive
purpose, public safety, which is advanced by alerting the public to the
risk of sex offenders in their community. That the Act may not be
narrowly drawn to accomplish the stated purpose is not dispositive,
since such imprecision does not suggest that the Act’s nonpunitive pur-
pose is a “sham or mere pretext.” Hendricks, supra, at 371 (KENNEDY,
J., concurring). Fifth, the regulatory scheme is not excessive with re-
spect to the Act’s purpose. The State’s determination to legislate with
respect to convicted sex offenders as a class, rather than require individ-
ual determination of their dangerousness, does not render the Act puni-
tive. See, e. 9., Hawker v. New York, 170 U. S. 189, 197. Hendricks,
supra, at 357-368, 364, distinguished. Moreover, the wide dissemina-
tion of offender information does not render the Act excessive, given
the general mobility of the population. The question here is not
whether the legislature has made the best choice possible to address the
problem it seeks to remedy, but whether the regulatory means chosen
are reasonable in light of the nonpunitive objective. The Act meets
this standard. Finally, the two remaining Mendoza-Martinez factors—
whether the regulation comes into play only on a finding of scienter and
whether the behavior to which it applies is already a crime—are of little
weight in this case. Pp. 97-106.

259 F. 3d 979, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined. THOMAS, J., filed
a concurring opinion, post, p. 106. SOUTER, J., filed an opinion concurring
in the judgment, post, p. 107. STEVENS, J., filed a dissenting opinion, post,
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p- 110. GINSBURG, J., filed a dissenting opinion, in which BREYER, J,,
joined, post, p. 114.

John G. Roberts, Jr., argued the cause for petitioners.
With him on the briefs were Jonathan S. Franklin, Cather-
e K. Stetson, Cynthia M. Cooper, and Bruce M. Botelho,
Attorney General of Alaska.
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JUSTICE KENNEDY delivered the opinion of the Court.

The Alaska Sex Offender Registration Act requires con-
victed sex offenders to register with law enforcement au-
thorities, and much of the information is made public. We
must decide whether the registration requirement is a retro-
active punishment prohibited by the Ex Post Facto Clause.

I
A

The State of Alaska enacted the Alaska Sex Offender Reg-
istration Act (Act) on May 12, 1994. 1994 Alaska Sess. Laws
ch. 41. Like its counterparts in other States, the Act is
termed a “Megan’s Law.” Megan Kanka was a 7-year-old
New Jersey girl who was sexually assaulted and murdered
in 1994 by a neighbor who, unknown to the victim’s family,
had prior convictions for sex offenses against children. The
crime gave impetus to laws for mandatory registration of
sex offenders and corresponding community notification. In
1994, Congress passed the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Act,
title 17, 108 Stat. 2038, as amended, 42 U. S. C. § 14071, which
conditions certain federal law enforcement funding on the
States’ adoption of sex offender registration laws and sets

West Virginia, and James E. Doyle of Wisconsin; and for the Council of
State Governments et al. by Richard Ruda and James I. Crowley.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Lawrence S. Lustberg, Steven R. Shapiro,
and Joshua L. Dratel; for Citizens for Penal Reform, Inc., by W. Andrew
McCullough; for the Electronic Privacy Information Center by Marc Ro-
tenberg; for the Massachusetts Committee for Public Counsel Services by
Carol A. Donovan; for the Office of the Public Defender for the State of
New Jersey et al. by Peter A. Garcia, Michael Z. Buncher, Brian J. Neff,
Richard S. Lehrich, and Edward Barocas; and for the Public Defender
Service for the District of Columbia by James W. Klein, Samia A. Fam,
and Corinne A. Beckwith.

Lucy A. Dalglish and Gregg P. Leslie filed a brief for the Reporters
Committee for Freedom of the Press as amicus curiae.
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minimum standards for state programs. By 1996, every
State, the District of Columbia, and the Federal Government
had enacted some variation of Megan’s Law.

The Alaska law, which is our concern in this case, contains
two components: a registration requirement and a notifica-
tion system. Both are retroactive. 1994 Alaska Sess. Laws
ch. 41, §12(a). The Act requires any “sex offender or child
kidnapper who is physically present in the state” to register,
either with the Department of Corrections (if the individual
is incarcerated) or with the local law enforcement authorities
(if the individual is at liberty). Alaska Stat. §§12.63.010(a),
(b) (2000). Prompt registration is mandated. If still in
prison, a covered sex offender must register within 30 days
before release; otherwise he must do so within a working
day of his conviction or of entering the State. §12.63.010(a).
The sex offender must provide his name, aliases, identifying
features, address, place of employment, date of birth, convie-
tion information, driver’s license number, information about
vehicles to which he has access, and postconviction treatment
history. §12.63.010(b)(1). He must permit the authorities
to photograph and fingerprint him. §12.63.010(b)(2).

If the offender was convicted of a single, nonaggra-
vated sex crime, he must provide annual verification of
the submitted information for 15 years. §§12.63.010(d)(1),
12.63.020(a)(2). If he was convicted of an aggravated sex
offense or of two or more sex offenses, he must register for
life and verify the information quarterly. §§12.63.010(d)(2),
12.63.020(a)(1). The offender must notify his local police de-
partment if he moves. §12.63.010(c). A sex offender who
knowingly fails to comply with the Act is subject to criminal
prosecution. §§11.56.835, 11.56.840.

The information is forwarded to the Alaska Department
of Public Safety, which maintains a central registry of sex
offenders. §18.65.087(a). Some of the data, such as fin-
gerprints, driver’s license number, anticipated change of
address, and whether the offender has had medical treat-
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ment afterwards, are kept confidential. §812.63.010(b),
18.65.087(b). The following information is made available to
the public: “the sex offender’s or child kidnapper’s name,
aliases, address, photograph, physical description, descrip-
tion[,] license [and] identification numbers of motor vehicles,
place of employment, date of birth, crime for which con-
victed, date of conviction, place and court of conviction,
length and conditions of sentence, and a statement as to
whether the offender or kidnapper is in compliance with
[the update] requirements . . . or cannot be located.”
§18.65.087(b). The Act does not specify the means by which
the registry information must be made public. Alaska has
chosen to make most of the nonconfidential information avail-

able on the Internet.
B

Respondents John Doe I and John Doe I were convicted
of sexual abuse of a minor, an aggravated sex offense. John
Doe I pleaded nolo contendere after a court determination
that he had sexually abused his daughter for two years, when
she was between the ages of 9 and 11; John Doe II entered
a nolo contendere plea to sexual abuse of a 14-year-old child.
Both were released from prison in 1990 and completed reha-
bilitative programs for sex offenders. Although convicted
before the passage of the Act, respondents are covered by it.
After the initial registration, they are required to submit
quarterly verifications and notify the authorities of any
changes. Both respondents, along with respondent Jane
Doe, wife of John Doe I, brought an action under Rev. Stat.
§1979, 42 U. S. C. §1983, seeking to declare the Act void as
to them under the Ex Post Facto Clause of Article I, §10,
cl. 1, of the Constitution and the Due Process Clause of §1
of the Fourteenth Amendment. The United States District
Court for the District of Alaska granted summary judgment
for petitioners. In agreement with the District Court, the
Court of Appeals for the Ninth Circuit determined the state
legislature had intended the Act to be a nonpunitive, civil
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regulatory scheme; but, in disagreement with the District
Court, it held the effects of the Act were punitive despite
the legislature’s intent. In consequence, it held the Act vio-
lates the Ex Post Facto Clause. Doe I v. Otte, 259 F. 3d 979
(2001). We granted certiorari. 534 U. S. 1126 (2002).

II

This is the first time we have considered a claim that a sex
offender registration and notification law constitutes retroac-
tive punishment forbidden by the Ex Post Facto Clause.
The framework for our inquiry, however, is well established.
We must “ascertain whether the legislature meant the stat-
ute to establish ‘civil’ proceedings.” Kansas v. Hendricks,
521 U. S. 346, 361 (1997). If the intention of the legislature
was to impose punishment, that ends the inquiry. If, how-
ever, the intention was to enact a regulatory scheme that is
civil and nonpunitive, we must further examine whether the
statutory scheme is “‘so punitive either in purpose or effect
as to negate [the State’s] intention’ to deem it ‘civil.”” Ibid.
(quoting United States v. Ward, 448 U.S. 242, 248-249
(1980)). Because we “ordinarily defer to the legislature’s
stated intent,” Hendricks, supra, at 361, “‘only the clearest
proof’ will suffice to override legislative intent and transform
what has been denominated a civil remedy into a criminal
penalty,” Hudson v. United States, 522 U. S. 93, 100 (1997)
(quoting Ward, supra, at 249); see also Hendricks, supra, at
361; United States v. Ursery, 518 U. S. 267, 290 (1996); United
States v. One Assortment of 89 Firearms, 465 U. S. 354, 365
(1984).

A

Whether a statutory scheme is civil or eriminal “is first of
all a question of statutory construction.” Hendricks, supra,
at 361 (internal quotation marks omitted); see also Hudson,
supra, at 99. We consider the statute’s text and its strue-
ture to determine the legislative objective. Flemming v.
Nestor, 363 U. S. 603, 617 (1960). A conclusion that the leg-
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islature intended to punish would satisfy an ex post facto
challenge without further inquiry into its effects, so consid-
erable deference must be accorded to the intent as the legis-
lature has stated it.

The courts “must first ask whether the legislature, in es-
tablishing the penalizing mechanism, indicated either ex-
pressly or impliedly a preference for one label or the other.”
Hudson, supra, at 99 (internal quotation marks omitted).
Here, the Alaska Legislature expressed the objective of the
law in the statutory text itself. The legislature found that
“sex offenders pose a high risk of reoffending,” and identified
“protecting the public from sex offenders” as the “primary
governmental interest” of the law. 1994 Alaska Sess. Laws
ch. 41, §1. The legislature further determined that “release
of certain information about sex offenders to public agencies
and the general public will assist in protecting the public
safety.” Ibid. As we observed in Hendricks, where we
examined an ex post facto challenge to a postincarceration
confinement of sex offenders, an imposition of restrictive
measures on sex offenders adjudged to be dangerous is
“a legitimate nonpunitive governmental objective and has
been historically so regarded.” 521 U.S., at 363. In this
case, as in Hendricks, “[nJothing on the face of the statute
suggests that the legislature sought to create anything other
than a civil . . . scheme designed to protect the public from
harm.” Id., at 361.

Respondents seek to cast doubt upon the nonpunitive na-
ture of the law’s declared objective by pointing out that the
Alaska Constitution lists the need for protecting the public
as one of the purposes of criminal administration. Brief for
Respondents 23 (citing Alaska Const., Art. I, §12). As the
Court stated in Flemming v. Nestor, rejecting an ex post
facto challenge to a law terminating benefits to deported
aliens, where a legislative restriction “is an incident of the
State’s power to protect the health and safety of its citizens,”
it will be considered “as evidencing an intent to exercise that
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regulatory power, and not a purpose to add to the punish-
ment.” 363 U.S., at 616 (citing Hawker v. New York, 170
U. S. 189 (1898)). The Court repeated this principle in 89
Firearms, upholding a statute requiring forfeiture of unli-
censed firearms against a double jeopardy challenge. The
Court observed that, in enacting the provision, Congress
“‘was concerned with the widespread traffic in firearms and
with their general availability to those whose possession
thereof was contrary to the public interest.”” 465 U. S,, at
364 (quoting Huddleston v. United States, 415 U. S. 814, 824
(1974)). This goal was “plainly more remedial than puni-
tive.” 465 U. S., at 364. These precedents instruct us that
even if the objective of the Act is consistent with the pur-
poses of the Alaska criminal justice system, the State’s pur-
suit of it in a regulatory scheme does not make the objec-
tive punitive.

Other formal attributes of a legislative enactment, such as
the manner of its codification or the enforcement procedures
it establishes, are probative of the legislature’s intent. See
Hendricks, supra, at 361, Hudson, supra, at 103; 89 Fire-
arms, supra, at 363. In this case these factors are open to
debate. The notification provisions of the Act are codified
in the State’s “Health, Safety, and Housing Code,” § 18, con-
firming our conclusion that the statute was intended as a
nonpunitive regulatory measure. Cf. Hendricks, supra, at
361 (the State’s “objective to create a civil proceeding is evi-
denced by its placement of the Act within the [State’s] pro-
bate code, instead of the criminal code” (citations omitted)).
The Act’s registration provisions, however, are codified in
the State’s criminal procedure code, and so might seem to
point in the opposite direction. These factors, though, are
not dispositive. The location and labels of a statutory provi-
sion do not by themselves transform a civil remedy into a
criminal one. In 89 Firearms, the Court held a forfeiture
provision to be a civil sanction even though the authorizing
statute was in the criminal code. 465 U.S., at 364-365.
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The Court rejected the argument that the placement demon-
strated Congress’ “intention to create an additional criminal
sanction,” observing that “both criminal and civil sanctions
may be labeled ‘penalties.”” Id., at 364, n. 6.

The same rationale applies here. Title 12 of Alaska’s
Code of Criminal Procedure (where the Act’s registration
provisions are located) contains many provisions that do not
involve criminal punishment, such as civil procedures for
disposing of recovered and seized property, Alaska Stat.
§12.36.010 et seq. (2000); laws protecting the confidentiality
of victims and witnesses, §12.61.010 et seq.; laws governing
the security and accuracy of criminal justice information,
§12.62.110 et seq.; laws governing civil postconviction ac-
tions, §12.72.010 et seq.; and laws governing actions for writs
of habeas corpus, §12.75.010 et seq., which under Alaska law
are “independent civil proceeding[s],” State v. Hannagan,
559 P. 2d 1059, 1063 (Alaska 1977). Although some of these
provisions relate to criminal administration, they are not in
themselves punitive. The partial codification of the Act in
the State’s criminal procedure code is not sufficient to sup-
port a conclusion that the legislative intent was punitive.

The procedural mechanisms to implement the Act do not
alter our conclusion. After the Act’s adoption Alaska
amended its Rules of Criminal Procedure concerning the ac-
ceptance of pleas and the entering of criminal judgments.
The rule on pleas now requires the court to “infor[m] the
defendant in writing of the requirements of [the Act] and, if
it can be determined by the court, the period of registration
required.” Alaska Rule Crim. Proc. 11(c)(4) (2002). Simi-
larly, the written judgments for sex offenses and child kid-
napings “must set out the requirements of [the Act] and, if it
can be determined by the court, whether that conviction will
require the offender or kidnapper to register for life or a
lesser period.” Alaska Stat. § 12.55.148(a) (2000).

The policy to alert convicted offenders to the civil conse-
quences of their criminal conduct does not render the conse-
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quences themselves punitive. When a State sets up a regu-
latory scheme, it is logical to provide those persons subject
to it with clear and unambiguous notice of the requirements
and the penalties for noncompliance. The Act requires reg-
istration either before the offender’s release from confine-
ment or within a day of his conviction (if the offender is not
imprisoned). Timely and adequate notice serves to apprise
individuals of their responsibilities and to ensure compliance
with the regulatory scheme. Notice is important, for the
scheme is enforced by criminal penalties. See §§11.56.835,
11.56.840. Although other methods of notification may be
available, it is effective to make it part of the plea colloquy
or the judgment of conviction. Invoking the criminal proc-
ess in aid of a statutory regime does not render the statutory
scheme itself punitive.

Our conclusion is strengthened by the fact that, aside from
the duty to register, the statute itself mandates no proce-
dures. Instead, it vests the authority to promulgate imple-
menting regulations with the Alaska Department of Public
Safety, §§12.63.020(b), 18.65.087(d)—an agency charged with
enforcement of both criminal and civil regulatory laws.
See, e. g., §17.30.100 (enforcement of drug laws); §18.70.010
(fire protection); §28.05.011 (motor vehicles and road safety);
§44.41.020 (protection of life and property). The Act itself
does not require the procedures adopted to contain any safe-
guards associated with the criminal process. That leads us
to infer that the legislature envisioned the Act’s implementa-
tion to be civil and administrative. By contemplating “dis-
tinctly civil procedures,” the legislature “indicate[d] clearly
that it intended a civil, not a criminal sanction.” Ursery,
518 U. S., at 289 (internal quotation marks omitted; alter-
ation in original).

We conclude, as did the District Court and the Court of
Appeals, that the intent of the Alaska Legislature was to
create a civil, nonpunitive regime.
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In analyzing the effects of the Act we refer to the seven
factors noted in Kennedy v. Mendoza-Martinez, 372 U. S.
144, 168-169 (1963), as a useful framework. These factors,
which migrated into our ex post facto case law from double
jeopardy jurisprudence, have their earlier origins in cases
under the Sixth and Eighth Amendments, as well as the Bill
of Attainder and the Ex Post Facto Clauses. See id., at
168-169, and nn. 22-28. Because the Mendoza-Martinez
factors are designed to apply in various constitutional con-
texts, we have said they are “neither exhaustive nor disposi-
tive,” United States v. Ward, 448 U. S., at 249; 89 Firearms,
465 U. S., at 365, n. 7, but are “useful guideposts,” Hudson,
522 U.S., at 99. The factors most relevant to our analysis
are whether, in its necessary operation, the regulatory
scheme: has been regarded in our history and traditions as a
punishment; imposes an affirmative disability or restraint;
promotes the traditional aims of punishment; has a rational
connection to a nonpunitive purpose; or is excessive with re-
spect to this purpose.

A historical survey can be useful because a State that de-
cides to punish an individual is likely to select a means
deemed punitive in our tradition, so that the public will rec-
ognize it as such. The Court of Appeals observed that the
sex offender registration and notification statutes “are of
fairly recent origin,” 2569 F. 3d, at 989, which suggests that
the statute was not meant as a punitive measure, or, at least,
that it did not involve a traditional means of punishing. Re-
spondents argue, however, that the Act—and, in particular,
its notification provisions—resemble shaming punishments of
the colonial period. Brief for Respondents 33-34 (citing A.
Earle, Curious Punishments of Bygone Days 1-2 (1896)).

Some colonial punishments indeed were meant to inflict
public disgrace. Humiliated offenders were required “to
stand in public with signs cataloguing their offenses.”
Hirsch, From Pillory to Penitentiary: The Rise of Criminal
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Incarceration in Early Massachusetts, 80 Mich. L. Rev. 1179,
1226 (1982); see also L. Friedman, Crime and Punishment in
American History 38 (1993). At times the labeling would be
permanent: A murderer might be branded with an “M,” and
a thief with a “T.” R. Semmes, Crime and Punishment in
Early Maryland 35 (1938); see also Massaro, Shame, Culture,
and American Criminal Law, 89 Mich. L. Rev. 1880, 1913
(1991). The aim was to make these offenders suffer “perma-
nent stigmas, which in effect cast the person out of the com-
munity.” Ibid.; see also Friedman, supra, at 40; Hirsch,
supra, at 1228. The most serious offenders were banished,
after which they could neither return to their original com-
munity nor, reputation tarnished, be admitted easily into a
new one. T. Blomberg & K. Lucken, American Penology: A
History of Control 30-31 (2000). Respondents contend that
Alaska’s compulsory registration and notification resemble
these historical punishments, for they publicize the crime,
associate it with his name, and, with the most serious offend-
ers, do so for life.

Any initial resemblance to early punishments is, however,
misleading. Punishments such as whipping, pillory, and
branding inflicted physical pain and staged a direct confron-
tation between the offender and the public. Even punish-
ments that lacked the corporal component, such as public
shaming, humiliation, and banishment, involved more than
the dissemination of information. They either held the per-
son up before his fellow citizens for face-to-face shaming or
expelled him from the community. See Earle, supra, at 20,
35-36, 51-52; Massaro, supra, at 1912-1924; Semmes, supra,
at 39-40; Blomberg & Lucken, supra, at 30-31. By con-
trast, the stigma of Alaska’s Megan’s Law results not from
public display for ridicule and shaming but from the dissemi-
nation of accurate information about a criminal record, most
of which is already public. Our system does not treat dis-
semination of truthful information in furtherance of a legiti-
mate governmental objective as punishment. On the con-
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trary, our criminal law tradition insists on public indictment,
public trial, and public imposition of sentence. Transpar-
ency is essential to maintaining public respect for the crimi-
nal justice system, ensuring its integrity, and protecting the
rights of the accused. The publicity may cause adverse con-
sequences for the convicted defendant, running from mild
personal embarrassment to social ostracism. In contrast to
the colonial shaming punishments, however, the State does
not make the publicity and the resulting stigma an integral
part of the objective of the regulatory scheme.

The fact that Alaska posts the information on the Internet
does not alter our conclusion. It must be acknowledged that
notice of a criminal conviction subjects the offender to public
shame, the humiliation increasing in proportion to the extent
of the publicity. And the geographic reach of the Internet
is greater than anything which could have been designed in
colonial times. These facts do not render Internet notifica-
tion punitive. The purpose and the principal effect of noti-
fication are to inform the public for its own safety, not to
humiliate the offender. Widespread public access is neces-
sary for the efficacy of the scheme, and the attendant humili-
ation is but a collateral consequence of a valid regulation.

The State’s Web site does not provide the public with
means to shame the offender by, say, posting comments un-
derneath his record. An individual seeking the information
must take the initial step of going to the Department of Pub-
lic Safety’s Web site, proceed to the sex offender registry,
and then look up the desired information. The process is
more analogous to a visit to an official archive of criminal
records than it is to a scheme forcing an offender to appear
in public with some visible badge of past criminality. The
Internet makes the document search more efficient, cost ef-
fective, and convenient for Alaska’s citizenry.

We next consider whether the Act subjects respondents to
an “affirmative disability or restraint.” Mendoza-Martinez,
supra, at 168. Here, we inquire how the effects of the



100 SMITH ». DOE

Opinion of the Court

Act are felt by those subject to it. If the disability or re-
straint is minor and indirect, its effects are unlikely to be
punitive.

The Act imposes no physical restraint, and so does not
resemble the punishment of imprisonment, which is the para-
digmatic affirmative disability or restraint. Hudson, 522
U.S., at 104. The Act’s obligations are less harsh than the
sanctions of occupational debarment, which we have held to
be nonpunitive. See ibid. (forbidding further participation
in the banking industry); De Veau v. Braisted, 363 U. S. 144
(1960) (forbidding work as a union official); Hawker v. New
York, 170 U. S. 189 (1898) (revocation of a medical license).
The Act does not restrain activities sex offenders may pur-
sue but leaves them free to change jobs or residences.

The Court of Appeals sought to distinguish Hawker and
cases which have followed it on the grounds that the disabil-
ity at issue there was specific and “narrow,” confined to par-
ticular professions, whereas “the procedures employed under
the Alaska statute are likely to make [respondents] com-
pletely unemployable” because “employers will not want to
risk loss of business when the public learns that they have
hired sex offenders.” 259 F. 3d, at 988. This is conjecture.
Landlords and employers could conduct background checks
on the criminal records of prospective employees or tenants
even with the Act not in force. The record in this case con-
tains no evidence that the Act has led to substantial occupa-
tional or housing disadvantages for former sex offenders that
would not have otherwise occurred through the use of rou-
tine background checks by employers and landlords. The
Court of Appeals identified only one incident from the 7-year
history of Alaska’s law where a sex offender suffered commu-
nity hostility and damage to his business after the informa-
tion he submitted to the registry became public. Id., at 987-
988. This could have occurred in any event, because the
information about the individual’s conviction was already in
the public domain.
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Although the public availability of the information may
have a lasting and painful impact on the convicted sex of-
fender, these consequences flow not from the Act’s registra-
tion and dissemination provisions, but from the fact of con-
viction, already a matter of public record. The State makes
the facts underlying the offenses and the resulting convic-
tions accessible so members of the public can take the
precautions they deem necessary before dealing with the
registrant.

The Court of Appeals reasoned that the requirement of
periodic updates imposed an affirmative disability. In
reaching this conclusion, the Court of Appeals was under a
misapprehension, albeit one created by the State itself dur-
ing the argument below, that the offender had to update the
registry in person. Id., at 984, n. 4. The State’s represen-
tation was erroneous. The Alaska statute, on its face, does
not require these updates to be made in person. And, as
respondents conceded at the oral argument before us, the
record contains no indication that an in-person appearance
requirement has been imposed on any sex offender subject
to the Act. Tr. of Oral Arg. 26-28.

The Court of Appeals held that the registration system is
parallel to probation or supervised release in terms of the
restraint imposed. 259 F. 3d, at 987. This argument has
some force, but, after due consideration, we reject it. Pro-
bation and supervised release entail a series of mandatory
conditions and allow the supervising officer to seek the revo-
cation of probation or release in case of infraction. See gen-
erally Johnson v. United States, 529 U. S. 694 (2000); Griffin
v. Wisconsin, 483 U. S. 868 (1987). By contrast, offenders
subject to the Alaska statute are free to move where they
wish and to live and work as other citizens, with no super-
vision. Although registrants must inform the authorities
after they change their facial features (such as growing a
beard), borrow a car, or seek psychiatric treatment, they are
not required to seek permission to do so. A sex offender
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who fails to comply with the reporting requirement may be
subjected to a criminal prosecution for that failure, but any
prosecution is a proceeding separate from the individual’s
original offense. Whether other constitutional objections
can be raised to a mandatory reporting requirement, and
how those questions might be resolved, are concerns beyond
the scope of this opinion. It suffices to say the registration
requirements make a valid regulatory program effective and
do not impose punitive restraints in violation of the Ex Post
Facto Clause.

The State concedes that the statute might deter future
crimes. Respondents seize on this proposition to argue that
the law is punitive, because deterrence is one purpose of pun-
ishment. Brief for Respondents 37. This proves too much.
Any number of governmental programs might deter crime
without imposing punishment. “To hold that the mere pres-
ence of a deterrent purpose renders such sanctions
‘ecriminal’ . . . would severely undermine the Government’s
ability to engage in effective regulation.” Hudson, supra,
at 105; see also Ursery, 518 U. S., at 292; 89 Firearms, 465
U. S, at 364.

The Court of Appeals was incorrect to conclude that the
Act’s registration obligations were retributive because “the
length of the reporting requirement appears to be measured
by the extent of the wrongdoing, not by the extent of the risk
posed.” 259 F. 3d, at 990. The Act, it is true, differentiates
between individuals convicted of aggravated or multiple of-
fenses and those convicted of a single nonaggravated offense.
Alaska Stat. §12.63.020(a)(1) (2000). The broad categories,
however, and the corresponding length of the reporting re-
quirement, are reasonably related to the danger of recidi-
vism, and this is consistent with the regulatory objective.

The Act’s rational connection to a nonpunitive purpose is
a “[mjost significant” factor in our determination that the
statute’s effects are not punitive. Ursery, supra, at 290.
As the Court of Appeals acknowledged, the Act has a legit-
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imate nonpunitive purpose of “public safety, which is ad-
vanced by alerting the public to the risk of sex offenders in
their communit[y].” 259 F. 3d, at 991. Respondents con-
cede, in turn, that “this alternative purpose is valid, and ra-
tional.” Brief for Respondents 38. They contend, however,
that the Act lacks the necessary regulatory connection be-
cause it is not “narrowly drawn to accomplish the stated
purpose.” Ibid. A statute is not deemed punitive simply
because it lacks a close or perfect fit with the nonpunitive
aims it seeks to advance. The imprecision respondents rely
upon does not suggest that the Act’s nonpunitive purpose
is a “sham or mere pretext.” Hendricks, 521 U. S., at 371
(KENNEDY, J., concurring).

In concluding the Act was excessive in relation to its regu-
latory purpose, the Court of Appeals relied in large part on
two propositions: first, that the statute applies to all con-
victed sex offenders without regard to their future danger-
ousness; and, second, that it places no limits on the number
of persons who have access to the information. 259 F. 3d,
at 991-992. Neither argument is persuasive.

Alaska could conclude that a conviction for a sex offense
provides evidence of substantial risk of recidivism. The leg-
islature’s findings are consistent with grave concerns over
the high rate of recidivism among convicted sex offenders
and their dangerousness as a class. The risk of recidivism
posed by sex offenders is “frightening and high.” McKune
v. Lile, 536 U.S. 24, 34 (2002); see also id., at 33 (“When
convicted sex offenders reenter society, they are much more
likely than any other type of offender to be rearrested for a
new rape or sexual assault” (citing U. S. Dept. of Justice, Bu-
reau of Justice Statistics, Sex Offenses and Offenders 27
(1997); U.S. Dept. of Justice, Bureau of Justice Statistics,
Recidivism of Prisoners Released in 1983, p. 6 (1997))).

The Ex Post Facto Clause does not preclude a State from
making reasonable categorical judgments that conviction of
specified crimes should entail particular regulatory conse-
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quences. We have upheld against ex post facto challenges
laws imposing regulatory burdens on individuals convicted
of crimes without any corresponding risk assessment. See
De Veau, 363 U.S., at 160; Hawker, 170 U.S., at 197. As
stated in Hawker: “Doubtless, one who has violated the crim-
inal law may thereafter reform and become in fact possessed
of a good moral character. But the legislature has power
in cases of this kind to make a rule of universal ap-
plication....” Ibid. The State’s determination to legislate
with respect to convicted sex offenders as a class, rather
than require individual determination of their dangerous-
ness, does not make the statute a punishment under the Ex
Post Facto Clause.

Our decision in Hendricks, on which respondents rely,
Brief for Respondents 39, is not to the contrary. The State’s
objective in Hendricks was involuntary (and potentially in-
definite) confinement of “particularly dangerous individuals.”
521 U. S., at 357-358, 364. The magnitude of the restraint
made individual assessment appropriate. The Act, by con-
trast, imposes the more minor condition of registration. In
the context of the regulatory scheme the State can dispense
with individual predictions of future dangerousness and
allow the public to assess the risk on the basis of accurate,
nonprivate information about the registrants’ convictions
without violating the prohibitions of the Ex Post Facto
Clause.

The duration of the reporting requirements is not exces-
sive. Empirical research on child molesters, for instance,
has shown that, “[c]Jontrary to conventional wisdom, most re-
offenses do not occur within the first several years after re-
lease,” but may occur “as late as 20 years following release.”
National Institute of Justice, R. Prentky, R. Knight, & A.
Lee, U.S. Dept. of Justice, Child Sexual Molestation: Re-
search Issues 14 (1997).

The Court of Appeals’ reliance on the wide dissemination
of the information is also unavailing. The Ninth Circuit
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highlighted that the information was available “world-wide”
and “[blroadcas[t]” in an indiscriminate manner. 259 F. 3d,
at 992. As we have explained, however, the notification sys-
tem is a passive one: An individual must seek access to the
information. The Web site warns that the use of displayed
information “to commit a criminal act against another person
is subject to criminal prosecution.” http://www.dps.state.
ak.us/nSorcr/asp/ (as visited Jan. 17, 2003) (available in the
Clerk of Court’s case file). Given the general mobility of our
population, for Alaska to make its registry system available
and easily accessible throughout the State was not so exces-
sive a regulatory requirement as to become a punishment.
See D. Schram & C. Milloy, Community Notification: A Study
of Offender Characteristics and Recidivism 13 (1995) (38% of
recidivist sex offenses in the State of Washington took place
in jurisdictions other than where the previous offense was
committed).

The excessiveness inquiry of our ex post facto jurispru-
dence is not an exercise in determining whether the leg-
islature has made the best choice possible to address the
problem it seeks to remedy. The question is whether the
regulatory means chosen are reasonable in light of the non-
punitive objective. The Act meets this standard.

The two remaining Mendoza-Martinez factors—whether
the regulation comes into play only on a finding of scienter
and whether the behavior to which it applies is already a
crime—are of little weight in this case. The regulatory
scheme applies only to past conduct, which was, and is, a
crime. This is a necessary beginning point, for recidivism
is the statutory concern. The obligations the statute im-
poses are the responsibility of registration, a duty not predi-
cated upon some present or repeated violation.

Our examination of the Act’s effects leads to the determi-
nation that respondents cannot show, much less by the clear-
est proof, that the effects of the law negate Alaska’s intention
to establish a civil regulatory scheme. The Act is nonpuni-
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tive, and its retroactive application does not violate the Ex
Post Facto Clause. The judgment of the Court of Appeals
for the Ninth Circuit is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, concurring.

I join the Court’s opinion upholding the Alaska Sex Of-
fender Registration Act (ASORA) against ex post facto chal-
lenge. I write separately, however, to reiterate that “there
is no place for [an implementation-based] challenge” in our
ex post facto jurisprudence. Seling v. Young, 531 U. S. 250,
273 (2001) (THOMAS, J., concurring in judgment). Instead,
the determination whether a scheme is eriminal or civil must
be limited to the analysis of the obligations actually created
by statute. See id., at 273-274 (“[T]o the extent that the
conditions result from the fact that the statute is not being
applied according to its terms, the conditions are not the
effect of the statute, but rather the effect of its improper
implementation”). As we have stated, the categorization of
a proceeding as civil or criminal is accomplished by examin-
ing “the statute on its face.” Hudson v. United States, 522
U. S. 93, 100 (1997) (internal quotation marks omitted).

In this case, ASORA does not specify a means of making
registry information available to the public. It states only
that

“[ilInformation about a sex offender . .. that is contained
in the central registry . . . is confidential and not subject
to public disclosure except as to the sex offender’s . . .
name, aliases, address, photograph, physical description,
description of motor vehicles, license numbers of motor
vehicles, and vehicle identification numbers of motor ve-
hicles, place of employment, date of birth, crime for
which convicted, date of conviction, place and court of
conviction, length and conditions of sentence, and a
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statement as to whether the offender . . . is in compliance
with requirements of AS 12.63 or cannot be located.”
Alaska Stat. §18.65.087(b) (2000).

By considering whether Internet dissemination renders
ASORA punitive, the Court has strayed from the statute.
With this qualification, I concur.

JUSTICE SOUTER, concurring in the judgment.

I agree with the Court that Alaska’s Sex Offender Regis-
tration Act does not amount to an ex post facto law. But
the majority comes to that conclusion by a different path
from mine, and I concur only in the judgment.

As the Court says, our cases have adopted a two-step en-
quiry to see whether a law is punitive for purposes of various
constitutional provisions including the Ex Post Facto Clause.
At the first step in applying the so-called Kennedy-Ward
test, we ask whether the legislature intended a civil or crimi-
nal consequence; at the second, we look behind the legisla-
ture’s preferred classification to the law’s substance, focusing
on its purpose and effects. See United States v. Ward, 448
U. S. 242, 248-249 (1980); Kennedy v. Mendoza-Martinez, 372
U.S. 144, 168-169 (1963). We have said that “‘only the
clearest proof’” that a law is punitive based on substantial
factors will be able to overcome the legislative categoriza-
tion. Ward, supra, at 249 (quoting Flemming v. Nestor, 363
U. S. 603, 617 (1960)). I continue to think, however, that this
heightened burden makes sense only when the evidence of
legislative intent clearly points in the civil direction. See
Hudson v. United States, 522 U. S. 93, 113-114 (1997) (Sou-
TER, J., concurring in judgment). This means that for me
this is a close case, for I not only agree with the Court that
there is evidence pointing to an intended civil characteriza-
tion of the Act, but also see considerable evidence pointing
the other way.

The Act does not expressly designate the requirements
imposed as “civil,” a fact that itself makes this different from
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our past cases, which have relied heavily on the legislature’s
stated label in finding a civil intent. See Hudson, supra, at
103; Kansas v. Hendricks, 521 U. S. 346, 361 (1997); Allen v.
Illinots, 478 U. S. 364, 368 (1986). The placement of the Act
in the State’s code, another important indicator, see Hen-
dricks, supra, at 361, also leaves matters in the air, for al-
though the section establishing the registry is among the
code’s health and safety provisions, which are civil, see
Alaska Stat. §18.65.087 (2000), the section requiring regis-
tration occurs in the title governing criminal procedure, see
§12.63.010. What is more, the legislature made written no-
tification of the requirement a necessary condition of any
guilty plea, see Alaska Rule Crim. Proc. 11(c)(4) (2002), and,
perhaps most significant, it mandated a statement of the re-
quirement as an element of the actual judgment of conviction
for covered sex offenses, see Alaska Stat. § 12.55.148 (2000);
Alaska Rule Crim. Proc. 32(c) (2002). Finally, looking to en-
forcement, see Hudson, supra, at 103, offenders are obliged,
at least initially, to register with state and local police, see
§§12.63.010(b), (c), although the actual information so ob-
tained is kept by the State’s Department of Public Safety, a
regulatory agency, see § 18.65.087(a). These formal facts do
not force a criminal characterization, but they stand in the
way of asserting that the statute’s intended character is
clearly civil.

The substantial indicators relevant at step two of the
Kennedy-Ward analysis likewise point in different direc-
tions. To start with purpose, the Act’s legislative history
shows it was designed to prevent repeat sex offenses and to
aid the investigation of reported offenses. See 1994 Alaska
Sess. Laws ch. 41, § 1; Brief for Petitioners 26, n. 13. Ensur-
ing public safety is, of course, a fundamental regulatory goal,
see, e. g., United States v. Salerno, 481 U. S. 739, 747 (1987),
and this objective should be given serious weight in the anal-
yses. But, at the same time, it would be naive to look no
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further, given pervasive attitudes toward sex offenders, see
mfra this page and 110, n. See Weaver v. Graham, 450
U.S. 24, 29 (1981) (Ex Post Facto Clause was meant to pre-
vent “arbitrary and potentially vindictive legislation”). The
fact that the Act uses past crime as the touchstone, probably
sweeping in a significant number of people who pose no real
threat to the community, serves to feed suspicion that some-
thing more than regulation of safety is going on; when a leg-
islature uses prior convictions to impose burdens that out-
pace the law’s stated civil aims, there is room for serious
argument that the ulterior purpose is to revisit past crimes,
not prevent future ones. See Kennedy, supra, at 169.

That argument can claim support, too, from the severity
of the burdens imposed. Widespread dissemination of of-
fenders’ names, photographs, addresses, and criminal history
serves not only to inform the public but also to humiliate and
ostracize the convicts. It thus bears some resemblance to
shaming punishments that were used earlier in our history
to disable offenders from living normally in the community.
See, e. g., Massaro, Shame, Culture, and American Criminal
Law, 8 Mich. L. Rev. 1880, 1913 (1991). While the Court
accepts the State’s explanation that the Act simply makes
public information available in a new way, ante, at 99, the
scheme does much more. Its point, after all, is to send a
message that probably would not otherwise be heard, by se-
lecting some conviction information out of its corpus of penal
records and broadcasting it with a warning. Selection
makes a statement, one that affects common reputation and
sometimes carries harsher consequences, such as exclusion
from jobs or housing, harassment, and physical harm.*

*I seriously doubt that the Act’s requirements are “less harsh than the
sanctions of occupational debarment” that we upheld in Hudson v. United
States, 522 U. S. 93 (1997), De Veau v. Braisted, 363 U. S. 144 (1960), and
Hawker v. New York, 170 U. S. 189 (1898). See ante, at 100. It is true
that the Act imposes no formal proscription against any particular employ-
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To me, the indications of punitive character stated above
and the civil indications weighed heavily by the Court are in
rough equipoise. Certainly the formal evidence of legisla-
tive intent does not justify requiring the “‘clearest proof’”
of penal substance in this case, see Hudson, 522 U.S., at
113-114 (SOUTER, J., concurring in judgment), and the sub-
stantial evidence does not affirmatively show with any clar-
ity that the Act is valid. What tips the scale for me is the
presumption of constitutionality normally accorded a State’s
law. That presumption gives the State the benefit of the
doubt in close cases like this one, and on that basis alone I
concur in the Court’s judgment.

JUSTICE STEVENS, dissenting in No. 01-729 and concurring
in the judgment in No. 01-1231.*

These two cases raise questions about statutes that impose
affirmative obligations on convicted sex offenders. The
question in No. 01-729 is whether the Alaska Sex Offender
Registration Act is an ex post facto law, and in No. 01-1231

ment, but there is significant evidence of onerous practical effects of being
listed on a sex offender registry. See, e. g., Doe v. Pataki, 120 F. 3d 1263,
1279 (CA2 1997) (noting “numerous instances in which sex offenders have
suffered harm in the aftermath of notification—ranging from public shun-
ning, picketing, press vigils, ostracism, loss of employment, and eviction,
to threats of violence, physical attacks, and arson”); E. B. v. Verniero, 119
F. 3d 1077, 1102 (CA3 1997) (“The record documents that registrants and
their families have experienced profound humiliation and isolation as a
result of the reaction of those notified. Employment and employment op-
portunities have been jeopardized or lost. Housing and housing opportu-
nities have suffered a similar fate. Family and other personal relation-
ships have been destroyed or severely strained. Retribution has been
visited by private, unlawful violence and threats and, while such incidents
of ‘vigilante justice’ are not common, they happen with sufficient frequency
and publicity that registrants justifiably live in fear of them”); Brief for
Office of the Public Defender for the State of New Jersey et al. as Amict
Curiae 7-21 (describing specific incidents).

*[This opinion applies also to No. 01-1231, Connecticut Dept. of Public
Safety v. Doe, ante, p. 1.]
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it is whether Connecticut’s similar law violates the Due Proc-
ess Clause.

The Court’s opinions in both cases fail to decide whether
the statutes deprive the registrants of a constitutionally pro-
tected interest in liberty. If no liberty interest were impli-
cated, it seems clear that neither statute would raise a color-
able constitutional claim. Cf. Meachum v. Fano, 427 U. S.
215 (1976). Proper analysis of both cases should therefore
begin with a consideration of the impact of the statutes on
the registrants’ freedom.

The statutes impose significant affirmative obligations and
a severe stigma on every person to whom they apply. In
Alaska, an offender who has served his sentence for a single,
nonaggravated crime must provide local law enforcement au-
thorities with extensive personal information—including his
address, his place of employment, the address of his em-
ployer, the license plate number and make and model of any
car to which he has access, a current photo, identifying fea-
tures, and medical treatment—at least once a year for 15
years. If one has been convicted of an aggravated offense
or more than one offense, he must report this same informa-
tion at least quarterly for life. Moreover, if he moves, he
has one working day to provide updated information. Reg-
istrants may not shave their beards, color their hair, change
their employer, or borrow a car without reporting those
events to the authorities. Much of this registration infor-
mation is placed on the Internet. In Alaska, the registrant’s
face appears on a webpage under the label “Registered Sex
Offender.” His physical description, street address, em-
ployer address, and conviction information are also displayed
on this page.

The registration and reporting duties imposed on con-
victed sex offenders are comparable to the duties imposed
on other convicted criminals during periods of supervised
release or parole. And there can be no doubt that the
“[wlidespread public access,” ante, at 99 (opinion in No. 01-
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729), to this personal and constantly updated information has
a severe stigmatizing effect. See Brief for the Office of the
Public Defender for the State of New Jersey et al. as Amici
Curiae 7-21 (providing examples of threats, assaults, loss of
housing, and loss of jobs experienced by sex offenders after
their registration information was made widely available).
In my judgment, these statutes unquestionably affect a con-
stitutionally protected interest in liberty. Cf. Wisconsin v.
Constantineau, 400 U. S. 433 (1971).

It is also clear beyond peradventure that these unique con-
sequences of conviction of a sex offense are punitive. They
share three characteristics, which in the aggregate are not
present in any civil sanction. The sanctions (1) constitute a
severe deprivation of the offender’s liberty, (2) are imposed
on everyone who is convicted of a relevant criminal offense,
and (3) are imposed only on those criminals. Unlike any of
the cases that the Court has cited, a criminal conviction
under these statutes provides both a sufficient and a neces-
sary condition for the sanction.

To be sure, there are cases in which we have held that it
was not punishment and thus not a violation of the Ex Post
Facto Clause to deny future privileges to individuals who
were convicted of crimes. See, e.g., De Veau v. Braisted,
363 U. S. 144 (1960) (upholding prohibition of convicted felons
from working for waterfront unions); Hawker v. New York,
170 U. S. 189 (1898) (upholding prohibition of doctors who
had been convicted of a felony from practicing medicine).
Those cases are distinguishable because in each the prior
conviction was a sufficient condition for the imposition of the
burden, but it was not a necessary one. That is, one may be
barred from participation in a union because he has not paid
fines imposed on him. See NLRB v. Allis-Chalmers Mfy.
Co., 388 U.S. 175, 191-192 (1967). And a doctor may not
be permitted to practice medicine because she is no longer
competent to do so. See, e.g., N. J. Stat. Ann. §45:1-21
(West Supp. 2002).
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Likewise, in Kansas v. Hendricks, 521 U. S. 346 (1997), the
Court held that a law that permitted the civil commitment
of persons who had committed or had been charged with a
sexually violent offense was not an ex post facto law. But
the fact that someone had been convicted was not sufficient
to authorize civil commitment under Kansas law because
Kansas required another proceeding to determine if such a
person suffered from a “‘mental abnormality or personality
disorder which makes the person likely to engage in the
predatory acts of sexual violence.”” Id., at 352. Nor was
the conviction even a necessary predicate for the commit-
ment. See 1bid. (Kansas’ civil commitment procedures also
applied to individuals charged with a sexually violent offense
but found incompetent to stand for trial, or found not guilty
by reason of insanity or by reason of mental disease or de-
fect). While one might disagree in other respects with Hen-
dricks, it is clear that a conviction standing alone did not
make anyone eligible for the burden imposed by that statute.

No matter how often the Court may repeat and manipulate
multifactor tests that have been applied in wholly dissimilar
cases involving only one or two of these three aspects of
these statutory sanctions, it will never persuade me that the
registration and reporting obligations that are imposed on
convicted sex offenders and on no one else as a result of
their convictions are not part of their punishment. In my
opinion, a sanction that (1) is imposed on everyone who com-
mits a criminal offense, (2) is not imposed on anyone else,
and (3) severely impairs a person’s liberty is punishment.

It is therefore clear to me that the Constitution prohibits
the addition of these sanctions to the punishment of persons
who were tried and convicted before the legislation was
enacted. As the Court recognizes, “recidivism is the statu-
tory concern” that provides the supposed justification for the
imposition of such retroactive punishment. Amnte, at 105
(opinion in No. 01-729). That is the principal rationale that
underlies the “three strikes” statute that the Court has up-
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held in Ewing v. California, ante, p. 11. Reliance on that
rationale here highlights the conclusion that the retroactive
application of these statutes constitutes a flagrant violation
of the protections afforded by the Double Jeopardy and
Ex Post Facto Clauses of the Constitution.

I think it equally clear, however, that the State may
impose registration duties and may publish registration in-
formation as a part of its punishment of this category of de-
fendants. Looking to the future, these aspects of their pun-
ishment are adequately justified by two of the traditional
aims of punishment—retribution and deterrence. More-
over, as a matter of procedural fairness, Alaska requires its
judges to include notice of the registration requirements in
judgments imposing sentences on convicted sex offenders
and in the colloquy preceding the acceptance of a plea of
guilty to such an offense. See Alaska Rules Crim. Proc.
11(c)4) and 32(c) (2002). Thus, I agree with the Court
that these statutes are constitutional as applied to post-
enactment offenses.

Accordingly, I would hold that the Alaska statute violates
the constitutional prohibition on ex post facto laws. Be-
cause I believe registration and publication are a permissible
component of the punishment for this category of crimes,
however, for those convicted of offenses committed after the
effective date of such legislation, there would be no separate
procedural due process violation so long as a defendant is
provided a constitutionally adequate trial. I therefore con-
cur in the Court’s disposition of the Connecticut case,
No. 01-1231, and I respectfully dissent from its disposition of
the Alaska case, No. 01-729.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
dissenting.

As JUSTICE SOUTER carefully explains, it is unclear
whether the Alaska Legislature conceived of the State’s Sex
Offender Registration Act as a regulatory measure or as a
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penal law. See ante, at 107-109 (opinion concurring in judg-
ment). Accordingly, in resolving whether the Act ranks as
penal for ex post facto purposes, I would not demand “the
clearest proof” that the statute is in effect criminal rather
than civil. Instead, guided by Kennedy v. Mendoza-
Martinez, 372 U. S. 144 (1963), I would neutrally evaluate the
Act’s purpose and effects. See id., at 168-169 (listing seven
factors courts should consider “[a]bsent conclusive evidence
of [legislative] intent as to the penal nature of a statute”);
cf. Hudson v. United States, 522 U. S. 93, 115 (1997)
(BREYER, J., concurring in judgment) (“[I]n fact if not in the-
ory, the Court has simply applied factors of the Kennedy
variety to the matter at hand.”).!

Measured by the Mendoza-Martinez factors, I would hold
Alaska’s Act punitive in effect. Beyond doubt, the Act in-
volves an “affirmative disability or restraint.” 372 U.S., at
168. As JUSTICE STEVENS and JUSTICE SOUTER spell out,
Alaska’s Act imposes onerous and intrusive obligations on
convicted sex offenders; and it exposes registrants, through
aggressive public notification of their crimes, to profound hu-
miliation and community-wide ostracism. See ante, at 109,
and n. (SOUTER, J., concurring in judgment); ante, at 111-112
(STEVENS, J., dissenting in No. 01-729 and concurring in
judgment in No. 01-1231).

Furthermore, the Act’s requirements resemble historically
common forms of punishment. See Mendoza-Martinez, 372
U.S., at 168. Its registration and reporting provisions are
comparable to conditions of supervised release or parole; its

1The Mendoza-Martinez factors include “[wlhether the sanction in-
volves an affirmative disability or restraint, whether it has historically
been regarded as a punishment, whether it comes into play only on a find-
ing of scienter, whether its operation will promote the traditional aims of
punishment—retribution and deterrence, whether the behavior to which
it applies is already a crime, whether an alternative [nonpunitive] purpose
to which it may rationally be connected is assignable for it, and whether
it appears excessive in relation to the alternative purpose assigned.” 372
U. S., at 168-169.
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public notification regimen, which permits placement of the
registrant’s face on a webpage under the label “Registered
Sex Offender,” calls to mind shaming punishments once used
to mark an offender as someone to be shunned. See ante,
at 111-112 (STEVENS, J., dissenting in No. 01-729 and concur-
ring in judgment in No. 01-1231); ante, at 109 (SOUTER, J.,
concurring in judgment).

Telling too, as JUSTICE SOUTER observes, past crime
alone, not current dangerousness, is the “touchstone” trig-
gering the Act’s obligations. Ibid. (opinion concurring in
judgment); see ante, at 112-113 (STEVENS, J., dissenting in
No. 01-729 and concurring in judgment in No. 01-1231).
This touchstone adds to the impression that the Act retribu-
tively targets past guilt, 1. e., that it “revisit[s] past crimes
[more than it] prevent[s] future ones.” Ante, at 109 (Sou-
TER, J., concurring in judgment); see Mendoza-Martinez, 372
U. S, at 168.

Tending the other way, I acknowledge, the Court has
ranked some laws civil and nonpunitive although they impose
significant disabilities or restraints. See, e. g., Flemming v.
Nestor, 363 U. S. 603 (1960) (termination of accrued disability
benefits payable to deported resident aliens); Kansas v. Hen-
dricks, 521 U. S. 346 (1997) (civil confinement of mentally ill
sex offenders). The Court has also deemed some laws non-
punitive despite “punitive aspects.” See United States v.
Ursery, 518 U. S. 267, 290 (1996).

What ultimately tips the balance for me is the Act’s ex-
cessiveness in relation to its nonpunitive purpose. See
Mendoza-Martinez, 372 U. S., at 169. As respondents con-
cede, see Brief for Respondents 38, the Act has a legitimate
civil purpose: to promote public safety by alerting the public
to potentially recidivist sex offenders in the community.
See ante, at 102-103 (majority opinion). But its scope nota-
bly exceeds this purpose. The Act applies to all convicted
sex offenders, without regard to their future dangerousness.
And the duration of the reporting requirement is keyed not
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to any determination of a particular offender’s risk of re-
offending, but to whether the offense of conviction qualified
as aggravated. The reporting requirements themselves are
exorbitant: The Act requires aggravated offenders to engage
in perpetual quarterly reporting, even if their personal infor-
mation has not changed. See ante, at 90. And meriting
heaviest weight in my judgment, the Act makes no provision
whatever for the possibility of rehabilitation: Offenders can-
not shorten their registration or notification period, even on
the clearest demonstration of rehabilitation or conclusive
proof of physical incapacitation.? However plain it may be
that a former sex offender currently poses no threat of recid-
ivism, he will remain subject to long-term monitoring and
inescapable humiliation.

John Doe I, for example, pleaded nolo contendere to a
charge of sexual abuse of a minor nine years before the
Alaska Act was enacted. He successfully completed a treat-
ment program, and gained early release on supervised proba-
tion in part because of his compliance with the program’s
requirements and his apparent low risk of reoffense. Brief
for Respondents 1. He subsequently remarried, established
a business, and was reunited with his family. Ibid. He was
also granted custody of a minor daughter, based on a court’s
determination that he had been successfully rehabilitated.
See Doe I v. Otte, 259 F. 3d 979, 983 (CA9 2001). The court’s
determination rested in part on psychiatric evaluations con-
cluding that Doe had “a very low risk of re-offending” and is
“not a pedophile.” Ibid. (internal quotation marks omitted).
Notwithstanding this strong evidence of rehabilitation, the
Alaska Act requires Doe to report personal information to
the State four times per year, and permits the State publicly

2For the reasons stated by JUSTICE SOUTER, see ante, at 109-110,
n. (opinion concurring in judgment), I do not find the Court’s citations to
Hawker v. New York, 170 U. S. 189 (1898), and De Veau v. Braisted, 363
U. S. 144 (1960), see ante, at 103-104 (majority opinion), convincingly re-
sponsive to this point.
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to label him a “Registered Sex Offender” for the rest of his
life.

Satisfied that the Act is ambiguous in intent and punitive
in effect, I would hold its retroactive application incompati-
ble with the Ex Post Facto Clause, and would therefore af-
firm the judgment of the Court of Appeals.
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Under the False Claims Act (FCA), “[alny person” who, inter alia, “know-
ingly presents, or causes to be presented, to an officer or employee of the
United States Government . . . a false or fraudulent claim for payment or
approval,” 31 U. S. C. §3729(a)(1), is liable to the Government for a civil
penalty, treble damages, and costs, §3729(a). Although the Attorney
General may sue under the FCA, a private person, known as a relator,
may also bring a qui tam action “in the name of the Government.”
§3730(b). The relator must inform the Justice Department of her inten-
tions and keep the pleadings under seal while the Government decides
whether to intervene and do its own litigating. §3730(b)(2). If the
claim succeeds, the relator’s share may be up to 30 percent of the pro-
ceeds of the action, plus reasonable expenses, costs, and attorney’s fees.
§3730(d). This case involves a National Institute of Drug Abuse re-
search grant to Cook County Hospital for a study that was later adminis-
tered by a nonprofit research institute affiliated with the hospital. Re-
spondent Chandler, who ran the study for the institute, filed this qui
tam action, claiming that Cook County (hereinafter County) and the
institute had submitted false statements to obtain grant funds in viola-
tion of §3729(a)(1). After this Court held in Vermont Agency of Natu-
ral Resources v. United States ex rel. Stevens, 529 U. S. 765, that States
are not “persons” subject to FCA qui tam actions, the District Court
granted the County’s motion to dismiss the claims against it. The court
held that the County, like a State, could not be subjected to treble dam-
ages, which Stevens described as “essentially punitive,” id., at 784. The
Seventh Circuit distinguished Stevens and reversed.

Held: Local governments are “persons” amenable to qui tam actions
under the FCA. Pp. 125-134.

(a) While §3729 does not define the term “person,” its meaning has
remained unchanged since the original FCA was passed in 1863. Ste-
vens, supra, at 783, n. 12. There is no doubt that the term then ex-
tended to corporations. Indeed, this Court as early as 1826 in United
States v. Amedy, 11 Wheat. 392, 412, recognized the presumption that
“person” also includes “persons politic and incorporate.” Essentially
conceding that private corporations were taken to be persons when the
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FCA was passed in 1863, the County argues that municipal corporations
were not so understood until six years later, when the Court decided
Cowles v. Mercer County, 7 Wall. 118. Cowles, however, was not an
extension of principle but a natural recognition of the common under-
standing that municipal corporations and private ones were to be
treated alike in terms of their legal status as persons capable of suing
and being sued. This explains how the Court in Cowles could conclude
“automatically and without discussion” that municipal corporations, like
private ones, “should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis.” Monell v. New York
City Dept. of Social Servs., 436 U.S. 658, 687-688. Of course, the
meaning of “person” recognized in Cowles was only a presumptive one,
but neither the history nor the text of the original FCA provides contex-
tual evidence that Congress intended to exclude municipalities from the
class of “persons” covered by the FCA in 1863. Pp. 125-129.

(b) The False Claims Amendments Act of 1986 did not repeal munici-
pal liability. As part of an effort to modernize the FCA, the 1986
amendments raised the ceiling on damages recoverable under §3729(a)
from double to treble. Relying on the common law presumption against
punitive damages for municipalities, see Newport v. Fact Concerts, Inc.,
453 U. S. 247, 259-260, and n. 21, and on this Court’s statement in Ste-
vens, supra, at 784, 785, that the change from double to treble damages
turned what had been a “remedial” provision into an “essentially puni-
tive” one, the County argues that, even if municipalities were covered
by the term “person” from 1863 to 1986, Congress’s adoption of a “puni-
tive” remedy entailed the elimination of municipal liability in 1986. It
does not follow from Stevens, however, that the punitive feature of FCA
damages has the force to show congressional intent to repeal implicitly
the existing definition of “person.” To begin with, the FCA’s damages
multiplier has a compensatory function as well as a punitive one. Most
obviously, the statute’s qui tam feature means that as much as 30 per-
cent of the Government’s recovery may go to a private relator who
began the action. Even when there is no qui tam relator to be paid,
liability beyond actual damages may be necessary for full recovery, since
the FCA has no separate provision for prejudgment interest or conse-
quential damages. The force of the treble damages remedy’s “punitive”
nature in arguing against municipal liability is not as robust as it would
be if that remedy were a pure penalty in all cases. What is more, treble
damages certainly does not equate with classic punitive damages, which
leaves the jury with open-ended discretion over the amount, and so
raises two concerns specific to municipal defendants: that local govern-
ment’s taxing power will make it an easy target for an unduly generous
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jury and that blameless or unknowing taxpayers will be unfairly taxed
for the wrongdoing of local officials. Neither of these concerns is seri-
ous in FCA cases. The presumption against punitive damages thus
brings only limited vigor to the County’s aid. Working against the
County’s position, however, is a different presumption, this one at full
strength: the “cardinal rule . . . that repeals by implication are not fa-
vored.” Posadas v. National City Bank, 296 U. S. 497, 503. Inferring
repeal of municipal liability from the increase in the damages ceiling
from double to triple would be difficult in the abstract, but it is impossi-
ble given that the basic purpose of the 1986 amendments was to make
the FCA a more useful tool against fraud in modern times. Whether
or not this was true in 1863, local governments now often administer or
receive federal funds. It is simply not plausible that Congress intended
to repeal municipal liability sub silentio by the very Act it passed to
strengthen the Government’s hand in fighting false claims. Pp. 129-134.

277 F. 3d 969, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Donna M. Lach argued the cause for petitioner. With her
on the briefs were Richard A. Devine, Patrick T. Driscoll,
Jr., Sanjay T. Tailor, Jerold S. Solovy, and Barry Sullivan.

Judson H. Miner argued the cause for respondent. With
him on the brief were George F. Galland, Jr., and Charlotte
Crane.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Olson, Assistant Attorney
General McCallum, Deputy Solicitor General Clement,
Douglas N. Letter, and Michael E. Robinson.*

*Briefs of amici curiae urging reversal were filed for the City of New
York et al. by Michael A. Cardozo, Leonard J. Koerner, Gail Rubin, Mer-
ita A. Hopkins, A. Scott Chinn, and Grant F. Langley; for the County of
Orange, California, et al. by Walter Dellinger, Jonathan D. Hacker, and
James R. Asperger; for 43 Local Governmental Airport Proprietors by
Scott P. Lewis; for the National Association of Counties et al. by Richard
Ruda, Robert K. Huffman, Miriam R. Nemetz, Charles A. Rothfeld, and
Robert L. Bronston, for the National Association of Public Hospitals and
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JUSTICE SOUTER delivered the opinion of the Court.

In Vermont Agency of Natural Resources v. United States
ex rel. Stevens, 529 U. S. 765 (2000), we held that States are
not “persons” subject to qui tam actions under the False
Claims Act (FCA), 31 U. S. C. §§3729-3733. Here, the ques-
tion is whether local governments are amenable to such
suits, and we hold that they are.

I

Stevens, supra, at 768-770, explains in some detail how
the FCA currently provides for civil penalties against “[alny
person” who (so far as it concerns us here) “knowingly pre-
sents, or causes to be presented, to an officer or employee of
the United States Government . . . a false or fraudulent claim
for payment or approval.” §3729(a)(1). Although the At-
torney General may sue under the FCA, so may a private
person, known as a relator, in a qui tam action brought “in
the name of the Government,” but with the hope of sharing
in any recovery. §3730(b). The relator must inform the
Department of Justice of her intentions and keep the plead-
ings under seal for 60 days while the Government decides
whether to intervene and do its own litigating. §3730(b)(2);
see also §3730(c). If the claim succeeds, the defendant is
liable to the Government for a civil penalty between $5,000
and $10,000 for each violation, treble damages (reducible
to double damages for cooperative defendants), and costs.

Health Systems et al. by Charles Luband; and by the Texas Association
of School Boards Legal Assistance Fund et al. by William J. Boyce and
Warren S. Huang.

Briefs of amict curiae urging affirmance were filed for K & R Limited
Partnership et al. by Carl A. S. Coan III and Regina D. Poserina; and for
Taxpayers Against Fraud, the False Claims Act Legal Center, by Charles
J. Cooper, Brian Stuart Koukoutchos, and James Moorman.

Michael P. Dignazio and Francis X. Crowley filed a brief as amicus
curiae for the County of Delaware, Pennsylvania.
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§3729(a).! The relator’s share of the “proceeds of the action
or settlement” may be up to 30 percent, depending on
whether the Government intervened and, if so, how much
the relator contributed to the prosecution of the claim.
§3730(d).2 The relator may also get reasonable expenses,
costs, and attorney’s fees. Ibid.

The fraud in this case allegedly occurred in administering
a $5 million grant from the National Institute of Drug Abuse
to Cook County Hospital, owned and operated as the name
implies, with the object of studying a treatment regimen for
pregnant drug addicts. The grant was subject to a variety
of conditions, including the terms of a compliance plan meant
to assure that the study would jibe with federal regulations
for research on human subjects. Administration of the
study was later transferred to the Hektoen Institute for
Medical Research, a nonprofit research organization affiliated
with the hospital. Respondent, Dr. Janet Chandler, ran the
study from September 1993 until the institute fired her in
January 1995.

1The statutory penalties are adjusted upward for inflation under the
Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. 101-410,
§5, 104 Stat. 891, note following 28 U. S. C. §2461. The penalty is cur-
rently $5,500 to $11,000. 28 CFR §85.3(2)(9) (2002).

21f the Government does not intervene, the relator is entitled to 25 to
30 percent of the proceeds. 31 U.S. C. §3730(d)(2). If the Government
chooses to intervene, the relator “shall . . . receive at least 15 percent but
not more than 25 percent of the proceeds of the action or settlement of
the claim, depending upon the extent to which the person substantially
contributed to the prosecution of the action.” §3730(d)(1). If, however,
the court determines that the action was “based primarily on disclosures
of specific information (other than information provided by the person
bringing the action) relating to allegations or transactions in a criminal,
civil, or administrative hearing, in a congressional, administrative, or Gov-
ernment Accounting Office report, hearing, audit, or investigation, or from
the news media, the court may award such sums as it considers appro-
priate, but in no case more than 10 percent of the proceeds ....” Ibid.
(footnote omitted).
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In 1997, Chandler filed this qui tam action, claiming that
Cook County (hereinafter County) and the institute had sub-
mitted false statements to obtain grant funds in violation of
§3729(a)(1).> Chandler said that the defendants had vio-
lated the grant’s express conditions, had failed to comply
with the regulations on human-subject research, and had
submitted false reports of what she called “ghost” research
subjects. Chandler also alleged that she was fired for re-
porting the fraud to doctors at the hospital and to the grant-
ing agency, rendering her dismissal a violation of both state
law and the whistle-blower provision of the FCA, §3730(h).4
The Government declined to intervene in the action.

The County moved to dismiss the claims against it, ar-
guing, among other things, that it was not a “person” subject
to liability under the FCA.> The District Court denied the
motion, reading the term “person” in the FCA to include
state and local governments. United States ex rel. Chan-
dler v. Hektoen Institute for Medical Research, 35 F. Supp.
2d 1078 (ND IIL. 1999). The Court of Appeals dismissed
the County’s interlocutory appeal, and we denied certiorari.
528 U.S. 931 (1999). After Stevens came down, however,
the District Court reconsidered the County’s motion and dis-
missed Chandler’s action. Although the court found “no
reason to alter its conclusion that the County is a ‘person’
for purposes of the FCA,” it held that the County, like a
State, could not be subjected to treble damages, which Ste-
vens, supra, at 784, described not as “remedial” but as “es-
sentially punitive.” 118 F. Supp. 2d 902, 903 (2000). The

3The hospital was originally a defendant as well but was dismissed from
the case as having no identity independent of the County. 277 F. 3d 969,
971, n. 2 (CAT7 2002).

4Chandler’s retaliation claims against the County were dismissed be-
cause the institute, not the County, was her employer. United States ex
rel. Chandler v. Hektoen Institute for Medical Research, 35 F. Supp. 2d
1078, 1087 (ND I11. 1999).

5The institute also moved to dismiss, on different grounds; the denial of
that motion is not before us. 277 F. 3d, at 969, n. 1.
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Court of Appeals, in conflict with two other Circuits,’ distin-
guished Stevens and reversed, 277 F. 3d 969 (CA7 2002). We
granted certiorari, 536 U. S. 956 (2002), and now affirm the
Court of Appeals.

II

While §3729 does not define the term “person,” we have
held that its meaning has remained unchanged since the orig-
inal FCA was passed in 1863. Stevens, 529 U. S., at 783,
n. 12. There is no doubt that the term then extended to
corporations, the Court in 1826 having expressly recognized
the presumption that the statutory term “person” “‘extends
as well to persons politic and incorporate, as to natural per-
sons whatsoever.”” United States v. Amedy, 11 Wheat. 392,
412 (1826) (quoting 2 E. Coke, The Second Part of the Insti-
tutes of the Laws of England 736 (1787 ed.) (reprinted in 5B
2d Historical Writings in Law and Jurisprudence (1986)); see
11 Wheat., at 412 (“That corporations are, in law, for civil
purposes, deemed persons, is unquestionable”); accord, Beas-
ton v. Farmers’ Bank of Del., 12 Pet. 102, 135 (1838); see also
Trustees of Dartmouth College v. Woodward, 4 Wheat. 518,
667 (1819) (opinion of Story, J.) (A corporation “is, in short,
an artificial person, existing in contemplation of law, and en-
dowed with certain powers and franchises which, though
they must be exercised through the medium of its natural
members, are yet considered as subsisting in the corporation
itself, as distinctly as if it were a real personage”). This
position accorded with the common understanding among
contemporary commentators that corporations were “per-
sons” in the general enjoyment of the capacity to sue and be
sued. See, e. g., 2 J. Bouvier, A Law Dictionary 332 (6th ed.
1856) (def. 2: The term “person” “is also used to denote a
corporation which is an artificial person”); 1 S. Kyd, A Trea-

8 United States ex rel. Dunleavy v. County of Delaware, 279 F. 3d 219
(CA3 2002); United States ex rel. Garibaldi v. Orleans Parish School Bd.,
244 F. 3d 486 (CA5 2001).
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tise on the Law of Corporations 13 (1793) (“A CORPORATION
then, or a body politic, or body incorporate, is a collection of
many individuals, united into one body, . . . and vested, by
the policy of the law, with the capacity of acting, in several
respects, as an indiwidual, particularly of taking and grant-
ing property, of contracting obligations, and of suing and
being sued . ..”). While it is true that Chief Justice Mar-
shall’s opinion in Bank of United States v. Deveaux, 5 Cranch
61, 86—87 (1809), declined to rely on the presumption when
it decided the separate issue whether a corporation was a
“citizen” for purposes of federal diversity jurisdiction, by
1844 the Deveaux position had been abandoned and a corpo-
ration was understood to have citizenship independent of its
constituent members by virtue of its status as “a person,
although an artificial person.” Louisville, C. & C. R. Co. v.
Letson, 2 How. 497, 558 (1844); see 1 A. Burrill, A Law Dic-
tionary and Glossary 383 (2d ed. 1859) (“A corporation has
been declared to be not only a person, . . . but to be capable
of being considered an inhabitant of a state, and even of
being treated as a citizen, for all purposes of suing and
being sued”).

Essentially conceding that private corporations were
taken to be persons when the FCA was passed in 1863, the
County argues that municipal corporations were not so un-
derstood until six years later, when Cowles v. Mercer
County, 7 Wall. 118 (1869), applied the Letson rule to them.
Cowles, however, was not an extension of principle but a nat-
ural recognition of an understanding going back at least to
Coke, supra, that municipal corporations and private ones
were simply two species of “body politic and corporate,”
treated alike in terms of their legal status as persons capable
of suing and being sued. See, e.g., W. Glover, A Practical
Treatise on the Law of Municipal Corporations 41 (1837)
(Municipal corporations have, as an attribute “necessarily
and inseparably incident to every corporation,” the ability
“[t]o sue or be sued, . .. and do all other acts as natural
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persons may”); see also 1 J. Dillon, The Law of Municipal
Corporations 92 (rev. 2d ed. 1873). Indeed, “[t]he archetypal
American corporation of the eighteenth century [was] the
municipality”; only in the early 19th century did private cor-
porations become widespread. M. Horwitz, The Transfor-
mation of American Law, 1780-1860, p. 112 (1977). This his-
tory explains how the Court in Cowles could conclude
“automatically and without discussion” that municipal corpo-
rations, like private ones, “should be treated as natural per-
sons for virtually all purposes of constitutional and statutory
analysis.” Momnell v. New York City Dept. of Social Servs.,
436 U.S. 658, 687-688 (1978); see Cowles, supra, at 121
(describing the question as one that “presents but little
difficulty”).”

Of course, the meaning of “person” recognized in Cowles
is the usual one, but not immutable, see Monell, supra, at
688, and the County asks us to take a cue from the qualifica-
tion included in the later definition in the Dictionary Act,
Act of Feb. 25, 1871, §2, 16 Stat. 431, that “the word ‘person’
may extend and be applied to bodies politic and corporate

. unless the context shows that [it was] intended to be
used in a more limited sense.” Cf. J. Angell & S. Ames, A
Treatise on the Law of Private Corporations Aggregate 4
(rev. 3d ed. 1846) (“The construction is, that when ‘persons’
are mentioned in a statute, corporations are included if they
fall within the general reason and design of the statute”).
The County invokes two points of context that it takes as

"The County and some of its supporting amict urge a further distinction
between full-fledged municipal corporations such as towns and cities,
which were incorporated at the request of their inhabitants, and “quasi
corporations” such as counties, which were unilateral creations of the
State. See Barnes v. District of Columbia, 91 U.S. 540, 552 (1876).
While the liability of quasi corporations at common law may have differed
from that of municipal corporations, see ibid., both were treated equally
as legal “persons.” Indeed, Cowles itself applied to an Illinois county like
Cook County.
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indicating that in the FCA Congress intended a more lim-
ited meaning.

First, it says that the statutory text is “inherently incon-
sistent with local governmental liability,” Brief for Petitioner
13, owing to the references of the original enactment to “any
person in the land or naval forces of the United States” and
“any person not in the military or naval forces of the United
States,” together with a provision imposing criminal liability,
including imprisonment, on defendants in the latter category,
see Act of Mar. 2, 1863, ch. 67, §§1, 3, 12 Stat. 696, 697, 698.2
But the old text merely shows that “any person in the land or
naval forces” was directed at natural persons. The second
phrase, covering all other “persons,” could not have been
that limited, or even private corporations would be outside
the FCA’s coverage, a reading that not even the County es-
pouses and one that we seriously doubted in Stevens, 529
U. S, at 782. As for the FCA’s reference to criminal liabil-
ity, “[t]he short answer is that it has not been regarded as
anomalous to require compliance by municipalities with the
substantive standards of . . . federal laws which impose [both
civil and criminal] sanctions upon ‘persons.”” Lafayette v.
Louisiana Power & Light Co., 435 U.S. 389, 400 (1978).
Municipalities may not be susceptible to every statutory pen-
alty, but that is no reason to exempt them from remedies
that sensibly apply. Id., at 400-401; United States v. Union
Supply Co., 215 U. S. 50, 54-55 (1909).

The other contextual evidence cited by the County is the
history of the FCA. We recounted in Stevens that Con-
gress’s primary concern in 1863 was “‘stopping the massive
frauds perpetrated by large [private] contractors during the
Civil War.”” 529 U.S., at 781 (quoting United States v.
Bornstein, 423 U. S. 303, 309 (1976), but adding “[private]”).
Local governments, the County says, were not players in the

8The FCA’s civil and criminal provisions were bifurcated in 1878, see
Rainwater v. United States, 356 U. S. 590, 592, n. 8 (1958), and the latter
provisions have since been recodified at 18 U. S. C. §287.
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game of war profiteering that the FCA was meant to stop.
Of course, this is true, but in no way does it affect the fact
that Congress wrote expansively, meaning “to reach all
types of fraud, without qualification, that might result in fi-
nancial loss to the Government.” United States v. Neifert-
White Co., 390 U. S. 228, 232 (1968). Whatever municipal
corporations may have been doing in 1863, in 2003 local gov-
ernments are commonly at the receiving end of all sorts of
federal funding schemes and thus no less able than individu-
als or private corporations to impose on the federal fise
and exploit the exercise of the federal spending power.
Cf. Monell, supra, at 685—-686 (noting that municipalities can,
“equally with natural persons, create the harms intended to
be remedied [by 42 U.S. C. §1983]”). In sum, neither his-
tory nor text points to exclusion of municipalities from the
class of “persons” covered by the FCA in 1863.

III

Nor is the application of this reading of the statute af-
fected by the County’s alternative position, based on the evo-
lution of the FCA’s provisions for relief. The County’s argu-
ment leads off, at least, with a sound premise about the
historical tension between municipal liability and damages
imposed as punishment. Although it was well established
in 1863 “that a municipality, like a private corporation, was
to be treated as a natural person subject to suit for a wide
range of tortious activity, . . . this understanding did not
extend to the award of punitive or exemplary damages,”
Newport v. Fact Concerts, Inc., 453 U. S. 247, 259-260 (1981).
Since municipalities’ common law resistance to punitive dam-
ages still obtains, “[t]he general rule today is that no punitive
damages are allowed unless expressly authorized by stat-
ute.” Id., at 260, n. 21.

The County relies on this general statement in asking us
to infer a remarkable consequence unstated in the 1986
amendments to the FCA. As part of an effort to modernize
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the FCA, Congress then raised the fine from $2,000 to the
current range of $5,000 to $10,000, and raised the ceiling on
damages recoverable under §3729(a) from double to treble.
False Claims Amendments Act of 1986, Pub. L. 99-562, § 2(7),
100 Stat. 3153. 1In Stevens, we spoke of this change as turn-
ing what had been a “remedial” provision into an “essentially
punitive” one. 529 U. S., at 784, 785. The County relies on
this characterization to argue that, even if municipalities
were covered by the term “person” from 1863 to 1986, Con-
gress’s adoption of a “punitive” remedy entailed the elimina-
tion of municipal liability in 1986.

Although we did indeed find the punitive character of the
treble damages provision a reason not to read “person” to
include a State, see id., at 785, it does not follow that the
punitive feature has the force to show congressional intent
to repeal implicitly the existing definition of that word, which
included municipalities. To begin with it is important to re-
alize that treble damages have a compensatory side, serving
remedial purposes in addition to punitive objectives. See,
e. 9., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U. S. 614, 635-636 (1985) (citing Brunswick Corp.
v. Pueblo Bowl-O-Mat, Inc., 429 U. S. 477, 485-486 (1977));
American Soc. of Mechanical Engineers, Inc. v. Hydrolevel
Corp., 456 U.S. 556, 575 (1982); see also Agency Holding
Corp. v. Malley-Duff & Associates, Inc., 483 U. S. 143, 151
(1987). While the tipping point between payback and pun-
ishment defies general formulation, being dependent on the
workings of a particular statute and the course of particular
litigation, the facts about the FCA show that the damages
multiplier has compensatory traits along with the punitive.

There is no question that some liability beyond the amount
of the fraud is usually “necessary to compensate the Govern-
ment completely for the costs, delays, and inconveniences oc-
casioned by fraudulent claims.” Bornstein, supra, at 315;
see United States v. Halper, 490 U. S. 435, 445 (1989) (not-
ing that the Government’s injury includes “not merely the
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amount of the fraud itself, but also ancillary costs, such as
the costs of detection and investigation, that routinely attend
the Government’s efforts to root out deceptive practices di-
rected at the public purse”). The most obvious indication
that the treble damages ceiling has a remedial place under
this statute is its qui tam feature with its possibility of di-
verting as much as 30 percent of the Government’s recovery
to a private relator who began the action. In qui tam cases
the rough difference between double and triple damages may
well serve not to punish, but to quicken the self-interest
of some private plaintiff who can spot violations and start
litigating to compensate the Government, while benefiting
himself as well. See United States ex rel. Marcus v. Hess,
317 U. S. 537, 547 (1943). The treble feature thus leaves the
remaining double damages to provide elements of make-
whole recovery beyond mere recoupment of the fraud.
Cf. Bornstein, 423 U. S., at 315, and n. 11. It may also be
necessary for full recovery even when there is no qui tam
relator to be paid. The FCA has no separate provision for
prejudgment interest, which is usually thought essential to
compensation, see, e.g., Kansas v. Colorado, 533 U.S. 1,
10-11 (2001), and might well be substantial given the FCA’s
long statute of limitations, § 3731(b). Nor does the FCA ex-
pressly provide for the consequential damages that typically
come with recovery for fraud, see Restatement (Second) of
Torts §549(1)(b), and Comment d (1976).°

Thus, although Stevens recognized that the FCA’s treble
damages remedy is still “punitive” in that recovery will ex-
ceed full compensation in a good many cases, the force of this

9The treble damages provision was, in a way, adopted by Congress as
a substitute for consequential damages. The Senate version of the bill
proposed consequential damages on top of treble damages, while the
House version proposed consequential damages plus double damages.
See S. Rep. No. 99-345, p. 39 (1986) (hereinafter S. Rep.); H. R. Rep.
No. 99-660, p. 20 (1986). Ultimately, the Senate’s treble figure was
adopted and the consequential damages provision dropped.



132 COOK COUNTY v». UNITED STATES EX REL. CHANDLER

Opinion of the Court

punitive nature in arguing against municipal liability is not
as robust as if it were a pure penalty in all cases. Treble
damages certainly do not equate with classic punitive dam-
ages, which leave the jury with open-ended discretion over
the amount and so raises two concerns specific to municipal
defendants. One is that a local government’s taxing power
makes it an easy target for an unduly generous jury. See
Newport, 453 U. S., at 270-271. But under the FCA, the
jury is open to no such temptation; if it finds liability, its
instruction is to return a verdict for actual damages, for
which the court alone then determines any multiplier, just
as the court alone sets any separate penalty. §3729(a); see
277 F. 3d, at 978. There is mitigation, also, for the second
worry, that “blameless or unknowing taxpayers” will be un-
fairly taxed for the wrongdoing of local officials. Newport,
453 U. S., at 267. This very case shows how FCA liability
may expose only local taxpayers who have already enjoyed
the indirect benefit of the fraud, to the extent that the fed-
eral money has already been passed along in lower taxes
or expanded services. Cf. tbid. The question in such cases
is whether the local taxpayer should make up for an un-
deserved benefit, or the federal taxpayer be permanently out
of pocket, a question that can be answered in any given case,
not by an opportunistic qui tam relator, but by a combination
of the judge’s discretion and the Government’s power to in-
tervene and dismiss or settle an action, see §3730(c)(2).

The presumption against punitive damages thus brings
only limited vigor to the County’s aid. Working against the
County’s position, however, is a different presumption, this
one at full strength: the “cardinal rule . . . that repeals by
implication are not favored.” Posadas v. National City
Bank, 296 U. S. 497, 503 (1936). Inferring repeal from legis-
lative silence is hazardous at best, and error seems over-
whelmingly likely in the notion that the 1986 amendments
wordlessly redefined “person” to exclude municipalities.
The County’s argument, it must be remembered, is not
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merely that the treble damages feature of the 1986 amend-
ments was meant to bypass municipal corporations; the argu-
ment is that the treble damages amendment must be read
to eliminate the FCA’s coverage of municipal corporations
entirely, after being the statutory law for over a century.
This would be a hard case to make in the abstract, but it is
impossible when we consider what is known about the object
of the amendments in 1986.

The basic purpose of the 1986 amendments was to make
the FCA a “more useful tool against fraud in modern times.”
S. Rep., at 2. Because Congress was concerned about per-
vasive fraud in “all Government programs,” ibid., it allowed
private parties to sue even based on information already in
the Government’s possession, see Hughes Aircraft Co. v.
United States ex rel. Schumer, 520 U.S. 939, 946 (1997);
increased the Government’s measure of recovery; and
enhanced the incentives for relators to bring suit. Yet the
County urges that in so doing Congress made local govern-
ments, which today often administer or receive federal funds,
immune not only from treble damages but from any liability
whatsoever under the FCA. Congress could have done
that, of course, but it makes no sense to suggest Congress
did it under its breath.!® It is simply not plausible that Con-
gress intended to repeal municipal liability sub silentio by
the very Act it passed to strengthen the Government’s hand

Tndeed, there is some evidence that Congress affirmatively endorsed
municipal liability when it passed the 1986 amendments. See S. Rep., at
8 (noting that “[t]he term ‘person’ is used in its broad sense to include
partnerships, associations, and corporations . . . as well as States and polit-
ical subdivisions thereof” (citing, inter alia, Monell v. New York City
Dept. of Social Servs., 436 U.S. 658 (1978))). Although in Vermont
Agency of Natural Resources v. United States ex rel. Stevens, 529 U. S.
765 (2000), we considered this evidence insufficient to overcome the back-
ground presumption that States are not “persons,” in the present case the
statement belies the County’s argument that Congress meant to change
the contrary presumption applicable to local governments and to remove
municipal liability.



134 COOK COUNTY v». UNITED STATES EX REL. CHANDLER

Opinion of the Court

in fighting false claims. See Burns v. United States, 501
U. S. 129, 136 (1991).1
v

The term “person” in § 3729 included local governments in
1863 and nothing in the 1986 amendments redefined it. The
judgment of the Court of Appeals is

Affirmed.

1 The presumption against implied repeal also explains why two of the
County’s subsidiary arguments cannot succeed here, despite the fact that
we gave them credence in Stevens. First, the County contrasts §3729
with the Civil Investigative Demand provision enacted as part of the 1986
amendments, §3733, which expressly includes both States and local gov-
ernments in the definition of “person.” In Stevens, supra, at 783-784, we
read that express reference in the later §3733 to confirm the reading of
the earlier §3729, which was based on a common understanding in 1863
that “person” did not include a State; but “person” did presumptively in-
clude a municipality in 1863.

The County also argues it is not sensible to expose local governments
to FCA liability but not to liability under the Program Fraud Civil Reme-
dies Act of 1986 (PFCRA), Pub. L. 99-509, 100 Stat. 1934 (codified at 31
U. 8. C. §3801 et seq.), a statute enacted just before the FCA amendments
and “designed to operate in tandem with the FCA.” Stevens, supra, at
786, n. 17. The PFCRA prohibits the same conduct as the FCA and spe-
cifically defines a “person” subject to liability as “any individual, part-
nership, corporation, association, or private organization.” §3801(a)(6).
Even assuming the County is correct that local governments are not cov-
ered by the PFCRA despite the term “corporation,” this is hardly a
weighty argument for an implied repeal of municipal liability under the
FCA, a separately enacted statute.
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NORFOLK & WESTERN RAILWAY CO. v. AYERS
ET AL.

CERTIORARI TO THE CIRCUIT COURT OF KANAWHA COUNTY,
WEST VIRGINIA

No. 01-963. Argued November 6, 2002—Decided March 10, 2003

Alleging that petitioner Norfolk & Western Railway Company (Norfolk)
had negligently exposed them to asbestos and thereby caused them to
contract the occupational disease asbestosis, respondents, six former
Norfolk employees (asbestosis claimants), brought this suit in a West
Virginia state court under the Federal Employers’ Liability Act (FELA
or Act). Section 1 of the FELA provides: “Every common carrier by
railroad while engaging in [interstate commerce], shall be liable in dam-
ages to any person suffering injury while he is employed by such carrier
in such commerce . . . for such injury . . . resulting in whole or in part
from the [carrier’s] negligence.” As an element of their damages, the
asbestosis claimants sought recovery for mental anguish based on their
fear of developing cancer. The trial court instructed the jury that a
plaintiff who demonstrated a reasonable fear of cancer related to proven
physical injury from asbestos was entitled to compensation for that fear
as a part of the damages awardable for pain and suffering. The court
also instructed the jury not to reduce recoveries because of nonrailroad
exposures to asbestos, so long as the jury found that Norfolk was negli-
gent and that dust exposures at Norfolk contributed, however slightly,
to each plaintiff’s injuries. The court rejected Norfolk’s proposed in-
structions, which would have (1) ruled out damages for fear of cancer
unless the claimant proved both an actual likelihood of developing cancer
and physical manifestations of the alleged fear, and (2) required the jury
to apportion damages between Norfolk and other employers alleged to
have contributed to an asbestosis claimant’s disease. The jury returned
damages awards for each claimant. The Supreme Court of Appeals of
West Virginia denied discretionary review.

Held:

1. Mental anguish damages resulting from the fear of developing can-
cer may be recovered under the FELA by a railroad worker suffering
from the actionable injury asbestosis caused by work-related exposure
to asbestos. Pp. 145-159.

(@) The trial judge correctly stated the law when he charged the
jury that an asbestosis claimant, upon demonstrating a reasonable fear
of cancer stemming from his present disease, could recover for that fear
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as part of asbestosis-related pain and suffering damages. In so ruling,
this Court follows the path marked by its decisions in Consolidated Rail
Corporation v. Gottshall, 512 U. S. 532, and Metro-North Commuter R.
Co. v. Buckley, 521 U. S. 424. Gottshall and Metro-North describe two
categories of claims for emotional distress damages: Stand-alone emo-
tional distress claims not provoked by any physical injury, for which
recovery is sharply circumscribed by the common-law zone-of-danger
test; and emotional distress claims brought on by a physical injury, for
which pain and suffering recovery is permitted. This case is properly
placed in the emotional distress stemming from a physical injury cate-
gory. The parties agree that the claimants suffer from asbestosis, a
cognizable injury under the FELA. As Metro-North plainly indicates,
when fear of cancer “accompanies a physical injury,” pain and suffering
damages may include compensation for that fear. E.g., 521 U. S, at
430. The Court adheres to the clear line its recent decisions delin-
eate. Pp. 145-148.

(b) Unlike stand-alone claims for negligently inflicted emotional dis-
tress, claims for pain and suffering associated with a physical injury are
traditionally compensable. By 1908, when the FELA was enacted, the
common law had evolved to encompass apprehension of future harm as
a component of pain and suffering. In recent years, of the many courts
that have ruled on the question presented here, a clear majority sustain
recovery. Arguing against this trend, Norfolk and its amici assert that
the asbestosis claimants’ alleged cancer fears are too remote from asbes-
tosis to warrant inclusion in their pain and suffering awards. Amicus
United States refers to the “separate disease rule,” under which most
courts have held that the statute of limitations runs separately for each
asbestos-related disease. Because the asbestosis claimants may bring a
second action if cancer develops, the Government argues, cancer-related
damages are unwarranted here. The question, as the Government
frames it, is not whether the asbestosis claimants can recover for fear of
cancer, but when. But those claimants did not seek, and the trial court
did not allow, discrete damages for their increased risk of future cancer.
Instead, they sought damages for their current injury, which, they al-
lege, encompasses a present fear that the toxic exposure causative of
asbestosis may later result in cancer. The Government’s “when, not
whether,” argument has a large gap; it excludes recovery for any fear
experienced by an asbestosis sufferer who never gets cancer. To be
compensable as pain and suffering, Norfolk further urges, a mental or
emotional harm must have been “directly brought about by a physical
injury.” This argument elides over a key connection between Norfolk’s
conduct and the damages the asbestosis claimants allege as part of their
pain and suffering: Once found liable for any bodily harm, a negligent
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actor is answerable in damages under the common law for emotional
disturbance resulting from that harm or from the conduct which causes
it. Given the acknowledgment by Norfolk’s expert that asbestosis puts
a worker in a heightened risk category for asbestos-related lung cancer,
as well as the undisputed testimony of the asbestosis claimants’ expert
that some ten percent of asbestosis sufferers have died of mesothelioma,
the claimants would have good cause for increased apprehension about
their vulnerability to cancer. Although Metro-North stressed that
holding employers liable to workers merely exposed to asbestos would
risk “unlimited and unpredictable liability,” 521 U. S., at 435, that deci-
sion sharply distinguished exposure-only plaintiffs from those who suf-
fer from a disease, and stated, unambiguously, that the common law
permits emotional distress recovery for the latter category, e. g., id., at
436. The categorical exclusion of exposure-only claimants reduces the
universe of potential claimants to numbers neither “unlimited” nor “un-
predictable,” for, of those exposed to asbestos, only a small fraction will
develop asbestosis. Pp. 148-157.

(c) The Court affirms the qualification of an asbestosis sufferer to
seek compensation for fear of cancer as an element of his asbestosis-
related pain and suffering damages, but with an important reservation.
It is incumbent upon the complainant to prove that his alleged fear is
genuine and serious. In this case, proof directed to that matter was
notably thin, and might well have succumbed to a straightforward
sufficiency-of-the-evidence objection, had Norfolk so targeted its attack.
But Norfolk, instead, sought categorical exclusion of cancer-fear dam-
ages for asbestosis claimants. This Court, moreover, did not grant re-
view to judge the sufficiency of the evidence or the reasonableness of
the damages awards. Pp. 157-159.

2. The FELA’s express terms, reinforced by consistent judicial appli-
cations of the Act, allow a worker to recover his entire damages from a
railroad whose negligence jointly caused an injury, thus placing on the
railroad the burden of seeking contribution from other potential tort-
feasors. Pp. 159-166.

(@) The statutory language supports the trial court’s understanding
that the FELA does not provide for apportionment of damages between
railroad and nonrailroad causes. Section 1 of the Act makes common
carrier railroads “liable in damages to any person suffering injury while
he is employed by such carrier in such commerce . . . for such injury . . .
resulting in whole or in part from the negligence of such carrier.” 45
U.S.C. §51. The claimants here suffer from asbestosis (an “injury”),
which is linked to their employment with Norfolk and “result[ed] in
whole or in part from . . . negligence” by Norfolk. Norfolk is therefore
“liable in damages . . . for such injury.” Nothing in the statutory text
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instructs that the amount of damages payable by a liable employer bears
reduction when the negligence of a third party also contributed in part
to the injury-in-suit. Norfolk maintains that the statutory language
conveying that a railroad is liable only for injuries an employee sustains
“while he is employed by such carrier” makes it clear that railroads are
not liable for employee injuries resulting from outside causes. Placed
in context, however, the clause on which Norfolk relies clarifies that the
FELA’s reach is limited to injuries sustained by railroad employees
while the employees are themselves engaged in interstate commerce;
the provision does not speak to cases in which an injury has multiple
causes, some related to railroad employment and others unrelated to
that employment. Moreover, interpreting § 1 to require apportionment
would put that provision in tension with the rest of the statute. Sev-
eral of the FELA’s provisions expand a railroad’s liability by abolishing
common-law defenses that limited employees’ ability to recover against
their employers. And although the Act expressly directs apportion-
ment of responsibility between employer and employee based on
comparative fault, it expressly prescribes no other apportionment.
Pp. 159-161.

(b) Norfolk’s view also runs counter to a century of FELA jurispru-
dence. No FELA decision made by this Court so much as hints that
the statute mandates apportionment of damages among potentially lia-
ble tortfeasors. Also significant, there is scant lower court authority
for the proposition that the FELA contemplates apportionment, and
this Court has repeatedly stated that joint and several liability is the
traditional rule, see, e. g., The “Atlas,” 93 U. S. 302, 315. Norfolk con-
tends that the modern trend is to apportion damages between multiple
tortfeasors. The state of affairs when the FELA was enacted, how-
ever, is the more important guide. See, e. g., Monessen Southwestern
R. Co. v. Morgan, 486 U. S. 330, 336-339. At any rate, many States
retain full joint and several liability, even more retain it in certain cir-
cumstances, and most of the recent changes away from the traditional
rule have come through legislative enactments rather than judicial de-
velopment of common-law principles. Congress, however, has not
amended the FELA. Finally, reading the FELA to require apportion-
ment would handicap plaintiffs and could vastly complicate adjudica-
tions. Once an employer has been adjudged negligent with respect to
a given injury, it accords with the FELA’s overarching purpose to re-
quire the employer to bear the burden of identifying other responsible
parties and demonstrating that some of the costs of the injury should
be spread to them. Pp. 161-166.

Affirmed.
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GINSBURG, J., delivered the opinion for a unanimous Court with respect
to Parts I, I1, and IV, and the opinion of the Court with respect to Part ITI,
in which STEVENS, SCALIA, SOUTER, and THOMAS, JJ., joined. KENNEDY,
J., filed an opinion concurring in part and dissenting in part, in which
REHNQUIST, C. J, and O’CONNOR and BREYER, JJ., joined, post, p. 166.
BREYER, J., filed an opinion concurring in part and dissenting in part,
post, p. 182.

Carter G. Phillips argued the cause for petitioner. With
him on the briefs were Stephen B. Kinnaird, Fred Adkins,
Rodney L. Baker 11, and Laura D. Hunt.

David B. Salmons argued the cause pro hac vice for the
United States as amicus curiae urging reversal. With him
on the brief were Solicitor General Olson, Assistant Attor-
ney General McCallum, Deputy Solicitor General Clement,
Anthony J. Steinmeyer, and Peter R. Maier.

Richard J. Lazarus argued the cause for respondents.
With him on the brief were James A. McKowen, James H.
Rion, Jr., and Lawrence M. Mann.*

*Briefs of amict curiae urging reversal were filed for the Association
of American Railroads by Daniel Saphire, Randall A. Jordan, Mary
Helen Moses, and William A. Brasher; for the American Insurance Asso-
ciation by Seth P. Waxman, Edward C. DuMont, Kimberly Parker, Craig
A. Berrington, and Lynda S. Mounts; for the Chamber of Commerce of
the United States by Evan M. Tager, Eileen Penner, Miriam R. Nemetz,
and Robin S. Conrad; and for Trial Lawyers for Public Justice by Arthur
H. Bryant, Brent M. Rosenthal, Misty A. Farris, and Kevin D. McHargue.

Briefs of amici curiae urging affirmance were filed for the State of
West Virginia et al. by Darrell V. McGraw, Jr., Attorney General of West
Virginia, Frances Ann Hughes, Managing Deputy Attorney General, Silas
Taylor, Senior Deputy Attorney General, and Robert Kono, Acting Attor-
ney General of Guam, and by the Attorneys General for their respective
States as follows: Bill Lockyer of California, M. Jane Brady of Delaware,
Thomas J. Miller of Iowa, G. Steven Rowe of Maine, J. Joseph Curran,
Jr., of Maryland, Thomas F. Reilly of Massachusetts, Mike Hatch of Min-
nesota, Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana,
Philip T. McLaughlin of New Hampshire, Patricia A. Madrid of New
Mexico, Eliot Spitzer of New York, Roy Cooper of North Carolina, W. A.
Drew Edmondson of Oklahoma, Hardy Myers of Oregon, Sheldon White-
house of Rhode Island, and William H. Sorrell of Vermont; and for the
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JUSTICE GINSBURG delivered the opinion of the Court.

The Federal Employers’ Liability Act (FELA or Act), 35
Stat. 65, as amended, 45 U. S. C. §§51-60, makes common
carrier railroads liable in damages to employees who suffer
work-related injuries caused “in whole or in part” by the
railroad’s negligence. This case, brought against Norfolk &
Western Railway Company (Norfolk) by six former employ-
ees now suffering from asbestosis (asbestosis claimants), pre-
sents two issues involving the FELA’s application. The first
issue concerns the damages recoverable by a railroad worker
who suffers from the disease asbestosis: When the cause of
that disease, in whole or in part, was exposure to asbes-
tos while on the job, may the worker’s recovery for his
asbestosis-related “pain and suffering” include damages for
fear of developing cancer?

The second issue concerns the extent of the railroad’s lia-
bility when third parties not before the court—for example,
prior or subsequent employers or asbestos manufacturers or
suppliers—may have contributed to the worker’s injury. Is
the railroad answerable in full to the employee, so that pur-
suit of contribution or indemnity from other potentially liable
enterprises is the railroad’s sole damages-award-sharing re-
course? Or is the railroad initially entitled to an apportion-
ment among injury-causing tortfeasors, i.e., a division of

American Federation of Labor and Congress of Industrial Organizations
et al. by Jonathan P. Hiatt, Robert Alexander, Leon Dayan, and Lau-
rence Gold.

Briefs of amici curiae were filed for American Law Professors by Ned
Miltenberg; for the American Public Health Association by Scott L. Nel-
son, David C. Vladeck, and Brian Wolfman, for the Brotherhood of Loco-
motive Engineers by William G. Jungbauer and Keith A. Queensen; for
the Coalition for Asbestos Justice, Inc., et al. by Victor E. Schwartz, Mark
A. Behrens, Walter E. Dellinger 111, Pamela A. Harris, Jan S. Amund-
som, David F. Zoll, Donald D. Evans, and David T. Deal; for the United
Transportation Union by Clinton J. Miller I1I; and for the Washington
Legal Foundation by Griffin B. Bell, Jeffrey S. Bucholtz, Daniel J. Popeo,
and Richard A. Samp.
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damages limiting the railroad’s liability to the injured em-
ployee to a proportionate share?

In resolving the first issue, we follow the line drawn by
Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424
(1997), a decision that relied on and complemented Consoli-
dated Rail Corporation v. Gottshall, 512 U. S. 532 (1994).
In Metro-North, we held that emotional distress damages
may not be recovered under the FELA by disease-free
asbestos-exposed workers; in contrast, we observed, workers
who “suffe[r] from a disease” (here, asbestosis) may “recover
for related negligently caused emotional distress.” 521
U.S., at 432. We decline to blur, blend, or reconfigure our
FELA jurisprudence in the manner urged by the petitioner;
instead, we adhere to the clear line our recent decisions de-
lineate. Accordingly, we hold that mental anguish damages
resulting from the fear of developing cancer may be recov-
ered under the FELA by a railroad worker suffering from
the actionable injury asbestosis caused by work-related ex-
posure to asbestos.

As to the second issue, we similarly decline to write
new law by requiring an initial apportionment of damages
among potential tortfeasors. The FELA’s express terms,
reinforced by consistent judicial applications of the Act,
allow a worker to recover his entire damages from a railroad
whose negligence jointly caused an injury (here, the chronic
disease asbestosis), thus placing on the railroad the burden
of seeking contribution from other tortfeasors.

I

The asbestosis claimants (plaintiffs below, respondents
here) brought this FELA action against their former em-
ployer, Norfolk, in the Circuit Court of Kanawha County,
West Virginia.! Norfolk, they alleged, negligently exposed
them to asbestos, which caused them to contract the occupa-

'FELA cases may be brought, at plaintiff’s option, in federal court or
in state court. 45 U.S. C. §56.
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tional disease asbestosis. App. 17-20.2 As an element of
their occupational disease damages, the asbestosis claimants
sought recovery for mental anguish based on their fear of
developing cancer. Id., at 21.

Before trial, Norfolk moved to exclude all evidence refer-
ring to cancer as irrelevant and prejudicial. Id., at 52-53.
The trial court denied the motion, Tr. 251 (Apr. 14, 1998),
and the asbestosis claimants placed before the jury extensive
evidence relating to cancer, including expert testimony that
asbestosis sufferers with smoking histories have a signifi-
cantly increased risk of developing lung cancer.? (Of the six
asbestosis claimants, five had smoking histories, and two
persisted in smoking even after their asbestosis diagnosis.
App. 265, 336-337.) Asbestosis sufferers—workers whose
exposure to asbestos has manifested itself in a chronic dis-
ease—the jury also heard, have a significant (one in ten) risk
of dying of mesothelioma, a fatal cancer of the lining of the
lung or abdominal cavity. Id., at 92-97 (asbestosis claim-
ants’ expert); id., at 472 (Norfolk’s expert) (nine or ten
percent).*

2 Asbestosis is a noncancerous scarring of the lungs by asbestos fibers;
symptoms include shortness of breath, coughing, and fatigue. Ranging in
severity from mild to debilitating, it is a chronic disease that, in rare in-
stances, is fatal. See RAND Institute for Civil Justice, S. Carroll et al.,
Asbestos Litigation Costs and Compensation: An Interim Report 17
(2002), Petitioner’s Supplemental Lodging, p. SL82 (hereinafter RAND
Institute); U. S. Dept. of Health and Human Services, Agency for Toxic
Substances and Disease Registry, Asbestos Toxicity 20 (2000).

3The risk of mortality from lung cancer for smokers with asbestosis, the
trial evidence showed, is 39 percent. App. 93-94 (asbestosis claimants’
expert); id., at 473 (Norfolk’s expert). For nonsmokers, the risk is much
lower, approximately 2.5 percent. Ibid.

4While smoking contributes significantly to the risk of lung cancer, it
does not bear on the risk of mesothelioma. Id., at 93. Asbestos is the
only cause of mesothelioma established thus far, although some instances
of the disease are not traceable to asbestos. RAND Institute 17. The
latency period for asbestos-related disease is generally 20-40 years from
exposure. Id., at 16.
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Concluding that no asbestosis claimant had shown he was
reasonably certain to develop cancer, the trial court in-
structed the jury that damages could not be awarded to any
claimant “for cancer or any increased risk of cancer.” Id.,
at 573. The testimony about cancer, the court explained,
was relevant “only to judge the genuineness of plaintiffs’
claims of fear of developing cancer.” Ibid. On that score,
the court charged:

“[Alny plaintiff who has demonstrated that he has devel-
oped a reasonable fear of cancer that is related to proven
physical injury from asbestos is entitled to be compen-
sated for that fear as a part of the damages you may
award for pain and suffering.” Ibid.

In so instructing the jury, the court rejected Norfolk’s pro-
posed instruction, which would have ruled out damages for
an asbestosis sufferer’s fear of cancer, unless the claimant
proved both “an actual likelihood of developing cancer” and
“physical manifestations” of the alleged fear. See id., at 548.

The trial court also refused Norfolk’s request to instruct
the jury to apportion damages between Norfolk and other
employers alleged to have contributed to an asbestosis claim-
ant’s disease. Id., at 539.5 Two of the claimants had sig-
nificant exposure to asbestos while working for other em-
ployers: Carl Butler, exposed to asbestos at Norfolk for only
three months, worked with asbestos elsewhere as a pipefitter
for 33 years, id., at 250, 252, 375; Freeman Ayers was ex-
posed to asbestos for several years while working at auto-

5The apportionment instruction Norfolk proposed stated: “If you find
that the plaintiff in this case has a condition or disease which was caused
by his employment with employers other than the railroad, plaintiff’s re-
covery must be limited to only such damages as result from his railroad
employment and he cannot recover damages which have been or will be
caused by his nonrailroad employment. This is so because the railroad
can be held responsible only for such of a plaintiff’s damages as result
from its alleged negligence while the plaintiff was employed at the rail-
road.” App. 539.
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body shops, id., at 274-275. In awarding damages, the trial
court charged, the jury was “not to make a deduction for the
contribution of non-railroad exposures,” so long as it found
that Norfolk was negligent and that “dust exposures at [Nor-
folk] contributed, however slightly, to the plaintiff’s inju-
ries.” Id., at 570.6

The jury returned total damages awards for each asbesto-
sis claimant, ranging from $770,000 to $1.2 million. Id., at
578-589. After reduction for three claimants’ comparative
negligence from smoking and for settlements with non-
FELA entities, the final judgments amounted to approxi-
mately $4.9 million. Id., at 590-613. It is impossible to
look behind those judgments to determine the amount the
jury awarded for any particular element of damages. Nor-
folk, although it could have done so, see W. Va. Rule Civ.
Proc. 49 (1998), did not endeavor to clarify the jury’s dam-
ages determinations; it did not seek a special verdict or in-
terrogatory calling upon the jury to report, separately, its
assessments, if any, for fear-of-cancer damages.

The trial court denied Norfolk’s motion for a new trial,
App. to Pet. for Cert. 4a, and the Supreme Court of Appeals
of West Virginia denied Norfolk’s request for discretionary
review, id., at 1a-2a. We granted certiorari, 535 U. S. 969
(2002), and now affirm.

II

Section 1 of the FELA renders common carrier railroads
“liable in damages to any person suffering injury while . . .
employed by [the] carrier” if the “injury or death result-
[ed] in whole or in part from the [carrier’s] negligence.”

5 As required by the FELA, the trial court directed the jury to deter-
mine whether negligence by any of the asbestosis claimants contributed
to their injuries and to compare any such negligence with that of Norfolk
“in terms of percentages.” Id., at 570-571; see 45 U. S. C. §53 (“contribu-
tory negligence shall not bar a recovery, but the damages shall be dimin-
ished by the jury in proportion to the amount of negligence attributable
to such employee”).
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45 U.S.C. §51. Enacted in 1908, Congress designed the
FELA to “shif[t] part of the ‘human overhead’ of doing busi-
ness from employees to their employers.” Gottshall, 512
U. S., at 542 (quoting T'iller v. Atlantic Coast Line R. Co., 318
U. S. 54, 58 (1943)). “[T]o further [the Aect’s] humanitarian
purposes, Congress did away with several common-law tort
defenses that had effectively barred recovery by injured
workers.” Gottshall, 512 U.S., at 542. As cataloged in
Gottshall, the FELA “abolished the fellow servant rule”;
“rejected the doctrine of contributory negligence in favor
of . . . comparative negligence”; “prohibited employers from
exempting themselves from [the] FELA through contract”;
and, in a 1939 amendment, “abolished the assumption of risk
defense.” Id., at 542-543; see 45 U. S. C. §§51-55. “Only
to the extent of these explicit statutory alterations,” how-
ever, “is [the] FELA ‘an avowed departure from the rules
of the common law.”” Gottshall, 512 U. S., at 544 (quoting
Sinkler v. Missouri Pacific R. Co., 356 U. S. 326, 329 (1958)).
When the Court confronts a dispute regarding what injuries
are compensable under the statute, Gottshall instructs,
common-law principles “are entitled to great weight in our
analysis.” 512 U. S., at 544, see id., at 5568 (SOUTER, J., con-
curring) (The Court’s duty “is to develop a federal common
law of negligence under FELA, informed by reference to the
evolving common law.”).
I11

A

We turn first to the question whether the trial judge cor-
rectly stated the law when he charged the jury that an asbes-
tosis claimant, upon demonstrating a reasonable fear of can-
cer stemming from his present disease, could recover for that
fear as part of asbestosis-related pain and suffering damages.
See supra, at 143. In answering this question, we follow
the path marked by the Court’s decisions in Consolidated
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Rail Corporation v. Gottshall, 512 U.S. 532 (1994), and
Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424
(1997).

The FELA plaintiff in Gottshall alleged that he witnessed
the death of a co-worker while on the job, and that the epi-
sode caused him severe emotional distress. 512 U.S., at
536-537. He sought to recover damages from his employer,
Conrail, for “mental or emotional harm . . . not directly
brought about by a physical injury.” Id., at 544.

Reversing the Court of Appeals’ judgment in favor of the
plaintiff, this Court stated that uncabined recognition of
claims for negligently inflicted emotional distress would
“hol[d] out the very real possibility of nearly infinite and un-
predictable liability for defendants.” Id., at 546. Of the
“limiting tests . . . developed in the common law,” ibid., the
Court selected the zone-of-danger test to delineate “the
proper scope of an employer’s duty under [the] FELA to
avoid subjecting its employees to negligently inflicted emo-
tional injury,” id., at 554. That test confines recovery for
stand-alone emotional distress claims to plaintiffs who:
(1) “sustain a physical impact as a result of a defendant’s
negligent conduct”; or (2) “are placed in immediate risk of
physical harm by that conduct”—that is, those who escaped
instant physical harm, but were “within the zone of danger of
physical impact.” Id., at 547-548 (internal quotation marks
omitted). The Court remanded Gottshall for reconsidera-
tion under the zone-of-danger test. Id., at 558.

In Metro-North, the Court applied the zone-of-danger test
to a claim for damages under the FELA, one element of
which was fear of cancer stemming from exposure to asbes-
tos. The plaintiff in Metro-North had been intensively ex-
posed to asbestos while working as a pipefitter for Metro-
North in New York City’s Grand Central Terminal. At the
time of his lawsuit, however, he had a clean bill of health.
The Court rejected his entire claim for relief. Exposure
alone, the Court held, is insufficient to show “physical im-



Cite as: 538 U. S. 135 (2003) 147

Opinion of the Court

pact” under the zone-of-danger test. 521 U. S, at 430. “[A]
simple (though extensive) contact with a carcinogenic sub-
stance,” the Court observed, “does not . . . offer much help
in separating valid from invalid emotional distress claims.”
Id., at 434. The evaluation problem would be formidable,
the Court explained, “because contacts, even extensive con-
tacts, with serious carcinogens are common.” Ibid. “The
large number of those exposed and the uncertainties that
may surround recovery,” the Court added, “suggest what
Gottshall called the problem of ‘unlimited and unpredictable
liability.”” Id., at 435 (quoting 512 U. S., at 557).

As in Gottshall, the Court distinguished stand-alone dis-
tress claims from prayers for damages for emotional pain and
suffering tied to a physical injury: “Common-law courts,” the
Court recognized, “do permit a plaintiff who suffers from a
disease to recover for related negligently caused emotional
distress ....” 521 U.S., at 432 (emphasis added). When a
plaintiff suffers from a disease, the Court noted, common-law
courts have made “a special effort” to value related emo-
tional distress, “perhaps from a desire to make a physically
injured vietim whole or because the parties are likely to be
in court in any event.” Id., at 436-43T7.

In sum, our decisions in Gottshall and Metro-North de-
scribe two categories: Stand-alone emotional distress claims
not provoked by any physical injury, for which recovery is
sharply circumscribed by the zone-of-danger test; and emo-
tional distress claims brought on by a physical injury, for
which pain and suffering recovery is permitted. Norfolk,
whose position the principal dissent embraces, see, e. g., post,
at 172, 177 (KENNEDY, J., concurring in part and dissenting
in part), would have us ally this case with those in the
stand-alone emotional distress category, Brief for Petitioner
16-31; the asbestosis claimants urge its placement in the
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emotional distress brought on by a physical injury (or dis-
ease) category, Brief for Respondents 26.

Relevant to this characterization question, the parties
agree that asbestosis is a cognizable injury under the FELA.
See Urie v. Thompson, 337 U. S. 163, 187 (1949) (occupational
diseases caused by exposure to hazardous dusts are injuries
under the FELA). Norfolk does not dispute that the claim-
ants suffer from asbestosis, see Tr. of Oral Arg. 4, or that
asbestosis can be “a clinically serious, often disabling, and
progressive disease,” Reply Brief 6 (internal quotation
marks omitted). As Metro-North plainly indicates, pain and
suffering damages may include compensation for fear of can-
cer when that fear “accompanies a physical injury.” 521
U. S., at 430; see id., at 436 (“The common law permits emo-
tional distress recovery for that category of plaintiffs who
suffer from a disease.”). Norfolk, therefore, cannot plausi-
bly maintain that the claimants here, like the plaintiff in
Metro-North, “are disease and symptom free.” Id., at 432.
The plaintiffs in Gottshall and Metro-North grounded their
suits on claims of negligent infliction of emotional distress.
The claimants before us, in contrast, complain of a negli-
gently inflicted physical injury (asbestosis) and attendant
pain and suffering.

B

Unlike stand-alone claims for negligently inflicted emo-
tional distress, claims for pain and suffering associated with,
or “parasitic” on, a physical injury are traditionally compen-
sable. The Restatement (Second) of Torts § 456 (1963-1964)
(hereinafter Restatement) states the general rule:

“If the actor’s negligent conduct has so caused any
bodily harm to another as to make him liable for it, the
actor is also subject to liability for

"JUSTICE BREYER, it appears, would not place this case in either of the
two above-described categories, but somewhere in between. See post, at
187 (opinion concurring in part and dissenting in part).
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“(a) fright, shock, or other emotional disturbance re-
sulting from the bodily harm or from the conduct which
causes it . . ..” (Emphases added.)

A plaintiff suffering bodily harm need not allege physical
manifestations of her mental anguish. Id., Comment c.
“The plaintiff must of course present evidence that she has
suffered, but otherwise her emotional distress claims, in
whatever form, are fully recoverable.” D. Dobbs, Law of
Torts 822 (2000).

By 1908, when the FELA was enacted, the common law
had evolved to encompass apprehension of future harm as a
component of pain and suffering. The future harm, genu-
inely feared, need not be more likely than not to materialize.
See Minneman, Future Disease or Condition, or Anxiety Re-
lating Thereto, as Element of Recovery, 50 A. L. R. 4th 13,
25, §2[a] (1986) (mental anguish related to physical injury is
recoverable even if “the underlying future prospect is not
itself compensable inasmuch as it is not sufficiently likely to
occur”). Physically injured plaintiffs, it is now recognized,
may recover for “reasonable fears” of a future disease.
Dobbs, supra, at 844. As a classic example, plaintiffs bitten
by dogs succeeded in gaining recovery, not only for the pain
of the wound, but also for their fear that the bite would
someday result in rabies or tetanus. The wound might heal,
but “[t]he ghost of hydrophobia is raised, not to down during
the life-time of the victim.” The Lord Derby, 17 F. 265, 267
(ED La. 1883).8

8See also Gamer v. Winchester, 110 S. W. 2d 1190, 1193 (Tex. Civ. App.
1937) (rabies, lockjaw, blood poisoning); Serio v. American Brewing Co.,
141 La. 290, 299, 74 So. 998, 1001 (1917) (hydrophobia); Ayers v. Macough-
try, 29 Okla. 399, 402, 117 P. 1088, 1090 (1911) (fear of rabies); Buck v.
Brady, 110 Md. 568, 573, 73 A. 277, 279 (1909) (hydrophobia); Heintz v.
Caldwell, 9 Ohio Cir. Dec. 412 (1898) (hydrophobia and lockjaw); Warner
v. Chamberlain, 12 Del. 18, 21, 30 A. 638, 639 (1884) (hydrophobia); Godeau
v. Blood, 52 Vt. 251 (1880) (apprehension of poison from dog bite).
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In the course of the 20th century, courts sustained a vari-
ety of other “fear-of” claims.” Among them have been
claims for fear of cancer. Heightened vulnerability to can-
cer, as one court observed, “must necessarily have a most
depressing effect upon the injured person. Like the sword
of Damocles,” he knows it is there, but not whether or when
it will fall.  Alley v. Charlotte Pipe & Foundry Co., 159 N. C.
327, 331, 74 S. E. 885, 886 (1912).1°

Many courts in recent years have considered the question
presented here—whether an asbestosis claimant may be
compensated for fear of cancer. Of decisions that address

9See, e. g., Goodmaster v. Houser, 225 Conn. 637, 647, 625 A. 2d 1366,
1371 (1993) (apprehension that motor vehicle accident injury would neces-
sitate future surgery, risking facial nerve paralysis); Laxton v. Orkin Ex-
terminating Co., 639 S. W. 2d 431, 434 (Tenn. 1982) (fear of illness from
drinking contaminated well water); Baylor v. Tyrrell, 177 Neb. 812, 824—
826, 131 N. W. 2d 393, 401-402 (1964) (fear of deterioration of hip bone
following motor vehicle accident); Schneider v. Chalfonte Builders, Inc.,
11 Bucks 122 (Pa. Ct. Common Pleas 1961) (fear that contaminated water
causing gastrointestinal ailments would later cause a more grave disease,
e. g., typhoid fever); Figlar v. Gordon, 133 Conn. 577, 585, 53 A. 2d 645,
648 (1947) (fear that brain injury from motor vehicle accident would lead
to epilepsy); Southern Kansas R. Co. of Texas v. McSwain, 55 Tex. Civ.
App. 317, 319, 118 S. W. 874, 875 (1909) (apprehension of blood poisoning
from foot injury); Butts v. National Exchange Bank, 99 Mo. App. 168, 173,
72 S. W. 1083, 1084 (1903) (same).

10 See also Sterling v. Velsicol Chemical Corp., 855 F. 2d 1188, 1206 (CA6
1988) (fear of cancer from ingestion of contaminated well water); Clark v.
Taylor, 710 F. 2d 4, 14 (CA1 1983) (fear of bladder cancer from “benzidine
test” on prisoner to detect blood on skin); Dempsey v. Hartley, 94 F. Supp.
918, 921 (ED Pa. 1951) (injuries to breasts); Zieber v. Bogert, 565 Pa. 376,
383, 773 A. 2d 758, 762 (2001) (fear of a recurrence of cancer when first
cancer was untimely diagnosed as a result of medical malpractice); Ander-
son v. Welding Testing Laboratory, Inc., 304 So. 2d 351, 353 (La. 1974)
(handling of radioactive pill); Lorenc v. Chemirad Corp., 37 N. J. 56, 76,
179 A. 2d 401, 411 (1962) (toxic chemical spilled on hand); Ferrara v. Gal-
luchio, 5 N. Y. 2d 16, 20-21, 152 N. E. 2d 249, 252-253 (1958) (radiation
burn on shoulder); Coover v. Painless Parker, Dentist, 105 Cal. App. 110,
115, 286 P. 1048, 1050 (1930) (X-ray burns).
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the issue, a clear majority sustain recovery. See, e.g.,
Hoerner v. Anco Insulations, Inc., 2000-2333, p. 49 (La. App.
1/23/02), 812 So. 2d 45, 77 (fear of cancer testimony “appropri-
ately presented in order to prove [asbestosis claimant’s] gen-
eral damage claim”); Beeman v. Manville Corp. Asbestos
Disease Compensation Fund, 496 N. W. 2d 247, 252-253
(Towa 1993) (cancer evidence held admissible to show reason-
ableness of asbestosis claimant’s fear of cancer); Denton v.
Southern R. Co., 854 S. W. 2d 885, 888—-889 (Tenn. App. 1993)
(FELA decision holding erroneous “Trial Court’s exclusion
of evidence about [asbestosis claimant’s] fear of cancer”); Cel-
otex Corp. v. Wilson, 607 A. 2d 1223, 1229-1230 (Del. 1992)
(sustaining jury charge allowing damages for asbestosis
claimants’ fear of cancer); Coffman v. Keene Corp., 257 N. J.
Super. 279, 293-294, 608 A. 2d 416, 424-425 (1992) (sustaining
award of damages that included compensation for asbestosis
claimant’s fear of cancer); Fibreboard Corp. v. Pool, 813 S. W.
2d 658, 666, 675-676 (Tex. App. 1991) (sustaining jury charge
allowing fear of cancer damages for plaintiff with “confirmed
asbestosis”); Sorenson v. Raymark Industries, Inc., 51
Wash. App. 954, 958, 756 P. 2d 740, 742 (1988) (evidence of
increased risk of cancer held “admissible to establish, as a
damage factor, the reasonableness of [an asbestosis claim-
ant’s] fear that he would contract cancer”); Eagle-Picher In-
dustries, Inc. v. Cox, 481 So. 2d 517, 529 (Fla. App. 1985)
(asbestosis claimants may recover for fear of cancer); Devlin
v. Johms-Manville Corp., 202 N. J. Super. 556, 563, 495 A. 2d
495, 499 (1985) (asbestosis claimants, who suffered “substan-
tial bodily harm” from asbestos, may recover for fear of
cancer).!!

11See also Jackson v. Johms-Manville Sales Corp., 781 F. 2d 394, 413—
414 (CA5 1986) (fear of cancer compensable, but plaintiff established can-
cer more likely than not to occur); Bonnette v. Conoco, Inc., 2001-2767,
p- 11 (La. 1/28/03), 837 So. 2d 1219, 1227 (mental anguish accompanied by
physical injury is compensable, but mere exposure to asbestos does not
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Arguing against the trend in the lower courts, Norfolk and
its supporting amici assert that the asbestosis claimants’ al-
leged cancer fears are too remote from asbestosis to warrant
inclusion in their pain and suffering awards. In support of
this contention, the United States, one of Norfolk’s amici,
refers to the “separate disease rule,” under which most
courts have held that the statute of limitations runs sepa-
rately for each asbestos-related disease. Brief for United
States as Amicus Curiae 12. See, e.g., Wilson v. Johns-
Manwille Sales Corp., 684 F. 2d 111, 120-121 (CADC 1982);
Pustejovsky v. Rapid-American Corp., 35 S. W. 3d 643, 649,
n. 3 (Tex. 2000) (listing cases).’? Because the asbestosis

qualify as a physical injury); Wolff v. A-One Oil, Inc., 216 App. Div. 2d 291,
292, 627 N. Y. S. 2d 788, 789-790 (1995) (fear-of-cancer recovery available if
a plaintiff has asbestos-induced disease); Capital Holding Corp. v. Bailey,
873 S. W. 2d 187, 194 (Ky. 1994) (recovery “if first the plaintiff can cross
the threshold of establishing a harmful change has resulted from exposure
to the potentially cancer producing agent”); Mawro v. Raymark Indus-
tries, Inc., 116 N. J. 126, 137, 561 A. 2d 257, 263 (1989) (claim for fear of
future disease held “clearly cognizable where, as here, plaintiff’s exposure
to asbestos has resulted in physical injury”); Lavelle v. Owens-Corning
Fiberglas Corp., 30 Ohio Misc. 2d 11, 14, 507 N. E. 2d 476, 480-481 (Ct.
Common Pleas, Cuyahoga Cty. 1987) (asbestosis-afflicted plaintiff could re-
cover for fear of cancer either as pain and suffering damages associated
with asbestosis, or as compensable stand-alone claim of negligent infliction
of emotional distress).

Contrary precedent is slim in comparison to the heavy weight of author-
ity. See Fulmore v. CSX Transp., Inc., 2562 Ga. App. 884, 897, 557 S. E.
2d 64, 75 (2001) (denying fear-of-cancer damages to asbestosis claimant
based in part on misplaced reliance on Metro-North Commuter R. Co. v.
Buckley, 521 U. S. 424 (1997)); Cleveland v. Johns-Manville Corp., 547 Pa.
402, 410, 690 A. 2d 1146, 1150 (1997) (plaintiff asserting noncancer asbestos
claims may not recover any cancer-related damages); Watson v. Norfolk &
Western R. Co., 30 Ohio App. 3d 201, 203-204, 507 N. E. 2d 468, 471-472
(1987) (recovery permissible under the FELA only on showing that plain-
tiff will probably develop cancer from asbestos exposure).

2The rule evolved as a response to the special problem posed by latent-
disease cases. Under the single-action rule, a plaintiff who recovered for
asbestosis would then be precluded from bringing suit for later developed
mesothelioma. Allowing separate complaints for each disease, courts de-
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claimants may bring a second action if cancer develops, Nor-
folk and the Government argue, cancer-related damages are
unwarranted in their asbestosis suit. Tr. of Oral Arg. 17-18;
Reply Brief 5. The question, as the Government frames it,
is not whether the asbestosis claimants can recover for fear
of cancer, but when. Brief for United States as Amicus
Curiae 15. The principal dissent sounds a similar theme.
Post, at 174 (“a person with asbestosis will not be without a
remedy for pain and suffering caused by cancer”).

But the asbestosis claimants did not seek, and the trial
court did not allow, discrete damages for their increased risk
of future cancer. App. 573 (“[Y]ou cannot award damages
to plaintiffs for cancer or for any increased risk of cancer.”);
see supra, at 143. Instead, the claimants sought damages
for their current injury, which, they allege, encompasses a
present fear that the toxic exposure causative of asbestosis
may later result in cancer. The Government’s “when, not
whether,” argument has a large gap; it excludes recovery for
the fear experienced by an asbestosis sufferer who never
gets cancer. For such a person, the question is whether, not
when, he may recover for his fear.

Even if the question is whether, not simply when, an asbes-
tosis sufferer may recover for cancer fear, Norfolk has an-
other string in its bow. To be compensable as pain and suf-
fering, Norfolk maintains, a mental or emotional harm must
have been “directly brought about by a physical injury.”
Brief for Petitioner 15 (emphasis deleted; internal quotation
marks omitted) (quoting Gottshall, 512 U. S., at 544). Be-
cause asbestosis itself, as distinguished from asbestos expo-

termined, properly balanced a defendant’s interest in repose and a plain-
tiff’s interest in recovering adequate compensation for negligently in-
flicted injuries. See, e.g., Wilson, 684 F. 2d, at 119. There is no
inevitable conflict between the “separate disease rule” and recovery of
cancer fear damages by asbestosis claimants. The rule simply allows re-
covery for successive diseases and would necessarily exclude only double
recovery for the same element of damages.
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sure, does not generate cancer, Norfolk insists and the princi-
pal dissent agrees, “fear of cancer is too unrelated, as a
matter of law, to be an element of [an asbestosis sufferer’s]
pain and suffering.” Tr. of Oral Arg. 11; see post, at 172.13
This argument elides over a key connection between Nor-
folk’s conduct and the damages the asbestosis claimants al-
lege as an element of their pain and suffering: Once found
liable for “any bodily harm,” a negligent actor is answerable
in damages for emotional disturbance “resulting from the
bodily harm or from the conduct which causes it.” Restate-
ment §456(a) (emphasis added).!*

There is an undisputed relationship between exposure to
asbestos sufficient to cause asbestosis, and asbestos-related
cancer. Norfolk’s own expert acknowledged that asbestosis
puts a worker in a heightened risk category for asbestos-
related lung cancer. App. 470 (affirming that “asbestosis has
to be necessary before lung cancer is a problem”). See W.
Morgan & A. Seaton, Occupational Lung Diseases 151 (3d ed.
1995) (hereinafter Morgan & Seaton) (“[H]eavy cumulative
exposures to asbestos which lead to asbestosis increase the
risk of developing lung cancer. . . . [TThere is now consider-
able evidence which indicates that the risk of lung cancer
only increases when asbestosis is present.”). See also id., at
341 (“There is no doubt . . . that the presence of asbestosis,
at least in smokers, is associated with a significantly in-

BBut cf. post, at 187 (BREYER, J.) (recovery permissible when fear of
cancer “detrimentally affects the plaintiff’s ability to carry on with every-
day life and work”).

14 See, e. g., Baltimore & O. R. Co. v. McBride, 36 F. 2d 841, 842 (CA6
1930) (“Where both the physical injury and the nervous shock are proxi-
mately caused by the same act of negligence, there is no necessity that
the shock result exclusively from the physical injury.”); see also Goodrich,
Emotional Disturbance as Legal Damage, 20 Mich. L. Rev. 497, 504 (1922)
(“Recovery has been allowed where there has been physical impact, but
it has been frankly said that where there has been impact the damages
recoverable are not limited to those resulting therefrom.”); Magruder,
Mental and Emotional Disturbance in the Law of Torts, 49 Harv. L. Rev.
1033, 1048-1049 (1936).
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creased rate of lung cancer.”); A. Churg & F. Green, Pathol-
ogy of Occupational Lung Disease 343 (2d ed. 1998) (“[S]tud-
ies provide strong support for the notion that asbestosis
is crucial to the development of asbestos-associated lung
cancers.”).

Furthermore, the asbestosis claimants’ expert testified
without contradiction to a risk notably “different in kind
from the background risks that all individuals face,” post, at
187 (BREYER, J.): Some “ten percent of the people who have
the disease, asbestosis, have died of mesothelioma.” App.
93; see Morgan & Seaton 350 (“The evidence suggests that,
once the lungs of the susceptible subject have been primed
by a sufficient dose of asbestos, then the development of [me-
sothelioma] is inevitable.”).’> In light of this evidence, an
asbestosis sufferer would have good cause for increased ap-
prehension about his vulnerability to another illness from his
exposure, a disease that inflicts “agonizing, unremitting
pain,” relieved only by death, post, at 168 (KENNEDY, J.): As-
bestosis is “a chronic, painful and concrete reminder that [a

»The evidence at trial, Norfolk suggests, overstated the asbestosis
claimants’ cancer risk. Brief for Petitioner 22-24, and nn. 18-20. We do
not sit to reweigh evidence based on information not presented at trial.
See Tennant v. Peoria & Pekin Union R. Co., 321 U. S. 29, 35 (1944). We
note, however, that none of the studies to which Norfolk refers addresses
the risk of cancer for persons with asbestosis. Rather, they home in on
the relationship between asbestos exposure and cancer. See Morgan, At-
titudes About Asbestos and Lung Cancer, 22 Am. J. Indus. Med. 437 (1992);
Goodman, Morgan, Ray, Malloy, & Zhao, Cancer in Asbestos-Exposed Oc-
cupational Cohorts: A Meta-Analysis, 10 Cancer Causes & Control 453
(1999); Erren, Jacobsen, & Piekarski, Synergy Between Asbestos and
Smoking on Lung Cancer Risks, 10 Epidemiology 405 (1999). Norfolk
further suggests that cancer risk from asbestos varies by fiber type.
Brief for Petitioner 24, and n. 19 (citing Morgan & Seaton 346-347). Even
if true, this suggestion is unavailing: Norfolk does not allege that it ex-
posed the asbestosis claimants to the less toxic fiber type. Finally, Nor-
folk argues that the studies quantifying cancer risk for workers with as-
bestosis cannot accurately be extrapolated to evaluate the risk for these
particular asbestosis claimants. Reply Brief 8-9, and n. 4. Nothing im-
peded Norfolk from presenting this argument to the jury.
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plaintiff] has been njuriously exposed to a substantial
amount of asbestos, a reminder which may both qualitatively
and quantitatively intensify his fear.” Fagle-Picher Indus-
tries, Inc. v. Cox, 481 So. 2d, at 529.

Norfolk understandably underscores a point central to the
Court’s decision in Metro-North. Reply Brief 10. The
Court’s opinion in Metro-North stressed that holding em-
ployers liable to workers merely exposed to asbestos would
risk “unlimited and unpredictable liability.” 521 U.S., at
435 (internal quotation marks omitted) (quoting Gottshall,
512 U. S., at 557). But as earlier observed, see supra, at 147,
Metro-North sharply distinguished exposure-only plaintiffs
from “plaintiffs who suffer from a disease,” and stated, un-
ambiguously, that “[t]he common law permits emotional dis-
tress recovery for [the latter] category.” 521 U.S., at 436;
see 1d., at 432. Commentary similarly distinguishes asymp-
tomatic asbestos plaintiffs from plaintiffs who “developed
asbestosis and thus suffered real physical harm.” Hender-
son & Twerski, Asbestos Litigation Gone Mad: Exposure-
Based Recovery for Increased Risk, Mental Distress, and
Medical Monitoring, 53 S. C. L. Rev. 815, 830 (2002); see 1d.,
at 830, 833-834 (classifying plaintiffs with pleural thickening
as asymptomatic and observing that, unlike asbestosis suffer-
ers, they face no “significantly increased risk of developing
cancer” and do not “suffe[r] current pain that serves as a
constant reminder that a more serious disease may come
upon [them]”).16

16 Unconstrained by “the majority rule or the rule of the Restatement,”
post, at 177 (KENNEDY, J.), the principal dissent would erase the line
drawn in Metro-North between exposure-only asbestos claimants, and
those who “suffe[r] from a disease,” 521 U. S., at 432. Repeatedly, that
dissent recites as properly controlling here case law governing “stand-
alone tort action[s] for negligent infliction of emotional distress.” Post, at
171 (citing Consolidated Rail Corporation v. Gottshall, 512 U.S. 532
(1994)); see post, at 169 (quoting from Metro-North’s justification for dis-
allowing recovery to exposure-only asbestos claimants); 173 (bracketing
exposure-only and asbestosis claimants); 177 (asbestosis claimants entitled
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The categorical approach endorsed in Metro-North serves
to reduce the universe of potential claimants to numbers nei-
ther “unlimited” nor “unpredictable.” Relevant here, and as
Norfolk recognizes, of those exposed to asbestos, only a frac-
tion will develop asbestosis. Brief for Petitioner 22, n. 16
(quoting In re Haw. Fed. Asbestos Cases, 734 F. Supp. 1563,
1570 (Haw. 1990) (“A reasonable person, exercising due dili-
gence, should know that of those exposed to asbestos, only a
small percentage suffer from asbestos-related physical im-
pairment.”)); c¢f. Morgan & Seaton 319 (study showed that of
persons exposed to asbestos after 1959, only 2 percent had
asbestosis when first examined; for those exposed from 1950—
1959, that figure is 18 percent).

C

Norfolk presented the question “[w]hether a plaintiff who
has asbestosis but not cancer can recover damages for fear
of cancer under the [FELA] without proof of physical mani-
festations of the claimed emotional distress.” Brief for Pe-
titioner (i). Our answer is yes, with an important reser-
vation. We affirm only the qualification of an asbestosis
sufferer to seek compensation for fear of cancer as an ele-
ment of his asbestosis-related pain and suffering damages.
It is incumbent upon such a complainant, however, to prove
that his alleged fear is genuine and serious. See, e. g., Smith
v. A. C. & S., Inc., 843 F. 2d 854, 859 (CA5 1988) (“general

to recover for fear of cancer only if they “make out a claim for negligent
infliction of emotional distress; and they cannot do so0”); 180 (quoting from
Gottshall). But see Metro-North, 521 U. S., at 437 (“emotional distress
damages sought by asbestosis-afflicted plaintiff” found to fit “within a cat-
egory where the law already permitted recovery for mental distress”).

The principal dissent gains no genuine aid from Barron v. Martin-
Marietta Corp., 868 F. Supp. 1203 (ND Cal. 1994), a decision it cites as
authority for equating exposure-only and asbestosis claimants. See post,
at 175. The Barron plaintiffs “adduced no evidence of exposure to a toxic
substance which threatens cancer.” 868 F. Supp., at 1205. When that is
the case, we agree, cancer-fear damages are unavailable.
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concern for [one’s] future health” held insufficient to support
recovery for an asbestosis sufferer’s fear of cancer); Coffman
v. Keene, 257 N. J. Super., at 293-294, 608 A. 2d, at 424-425
(sustaining a verdict including fear-of-cancer damages where
trial judge found plaintiff “hal[d] a genuine, real believable
fear of cancer” (internal quotation marks omitted)). See
also Minneman, 50 A. L. R. 4th, §5, at 54-56, (discussing
cases affirming the view that “apprehension must be genu-
ine”).1” In this case, proof directed to that matter was nota-
bly thin,'® and might well have succumbed to a straightfor-
ward sufficiency-of-the-evidence objection, had Norfolk so
targeted its attack.

Norfolk, however, sought a larger shield. In the trial
court and in its unsuccessful petition to the Supreme Court

"The asbestosis claimants here acknowledged that “a jury is entitled
to consider the absence of physical manifestations [of alleged emotional
disturbances] as evidence that a mental injury is less severe and therefore
less deserving of a significant award.” Brief for Respondents 17.

Considering the dissents’ readiness to “develop a federal common law”
to contain jury verdicts under the FELA, see post, at 170, 177, 181 (KEN-
NEDY, J.); post, at 187 (BREYER, J.), it is curious that the principal dissent
nevertheless questions the “basis in our FELA jurisprudence” for the re-
quirement that claimants prove their alleged fear to be “genuine and seri-
ous,” see post, at 180 (internal quotation marks omitted). In contrast to
the principal dissent, JUSTICE BREYER appears ultimately to advance only
an elaboration of the requirement that the plaintiff prove fear that is “gen-
uine and serious.” He would specify, additionally, that the fear “signifi-
cantly and detrimentally affec[t] the plaintiff’s ability to carry on with
everyday life and work.” Post, at 187. That elaboration, JUSTICE
BREYER maintains, is “consistent with the sense of the common law.”
Ibid. The definition JUSTICE BREYER would give to the terms “genuine
and serious” in this context was not aired in the trial court or in this
Court. See supra, at 143, 148, and this page. We therefore resist ruling
on it today.

18 As Norfolk noted, one of the claimants did not testify to having any
concern about cancer; another testified that he was more afraid of short-
ness of breath from his asbestosis than of cancer. Others testified to vary-
ing degrees of concern over developing the disease; no claimant presented
corroborative objective evidence of his fear. Brief for Petitioner 9 (citing
App. 116-117, 255, 277, 298-299, 332).
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of Appeals of West Virginia, Norfolk urged that fear of can-
cer could figure in the recovery only if the claimant proved
both a likelihood of developing cancer and physical manifes-
tations of the alleged fear. See App. 548 (Norfolk’s charge
request); id., at 634 (amended petition for appeal). And al-
though Norfolk submitted proposed verdict forms, id., at
549-560, those forms did not call for jury specification of the
amount of damages, if any, awarded for fear of cancer. Thus,
as earlier observed, supra, at 144, it is impossible to tell from
the verdicts returned whether the jury ascribed any part of
the damages awards to the alleged cancer fear, and if so,
how much.?

We did not grant review, in any event, to judge the suffi-
ciency of the evidence or the reasonableness of the damages
awards. We rule, specifically and only, on the question
whether this case should be aligned with those in which fear
of future injury stems from a current injury, or with those
presenting a stand-alone claim for negligent infliction of emo-
tional distress. We hold that the former categorization is
the proper one under the FELA.

Iv

We turn next to Norfolk’s contention that the trial court
erred in instructing the jury “not to make a deduction [from
damages awards] for the contribution of non-railroad [asbes-
tos] exposures” to the asbestosis claimants’ injuries. App.
570. The statutory language, however, supports the trial
court’s understanding that the FELA does not authorize ap-

19Tn their prediction that adhering to the line drawn in Gottshall and
Metro-North will, in this setting, bankrupt defendants, see post, at 168-169
(KENNEDY, J.); post, at 186 (BREYER, J.), the dissents largely disregard,
inter alia, the verdict control devices available to the trial court. These
include, on a defendant’s request, a charge that each plaintiff must prove
any alleged fear to be genuine and serious, review of the evidence on
damages for sufficiency, and particularized verdict forms. Norfolk chose
not to seek control measures of this order; instead, Norfolk sought to place
cancer-fear damages entirely outside the jury’s ken. See supra, at
143, 147.
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portionment of damages between railroad and nonrailroad
causes. Section 1 of the Act, to which we earlier referred,
see supra, at 144-145, provides:

“Every common carrier by railroad while engaging in
[interstate commerce], shall be liable in damages to any
person suffering injury while he is employed by such

carrier in such commerce . . . for such injury . . . result-
ing in whole or in part from the negligence of . . . such
carrier ....” 45 U.S.C. §51.

The claimants here suffer from asbestosis (an “injury”),
which is linked to their employment with Norfolk and “re-
sult[ed] in whole or in part from . . . negligence” by Norfolk.
Norfolk is therefore “liable in damages . . . for such injury.”
Ibid. (emphasis added). Nothing in the statutory text in-
structs that the amount of damages payable by a liable em-
ployer bears reduction when the negligence of a third party
also contributed in part to the injury-in-suit.

Resisting this reading, Norfolk trains on the statutory lan-
guage conveying that a railroad is liable only for injuries an
employee sustains “while he is employed by such carrier.”
Ibid. That language, Norfolk maintains, “makes clear that
railroads are not liable for employee injuries that result from
outside causes.” Brief for Petitioner 32. Norfolk’s argu-
ment uncouples the statutory language from its context, and
thereby obscures its meaning.

The FELA applies to railroads only “while [they are]
engaging in” interstate commerce. 45 U.S.C. §51. The
clause on which Norfolk relies clarifies that the statute’s
reach is correspondingly limited to injuries sustained by rail-
road employees while the employees are themselves engaged
“in such commerce.” Ibid. (emphasis added); cf. The Em-
ployers’ Liability Cases, 207 U. S. 463, 504 (1908) (predeces-
sor statute declared unconstitutional because it regulated
employee injuries not sufficiently related to interstate com-
merce). Placed in context, the clause does not speak to
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cases in which an injury has multiple causes, some related to
railroad employment and others unrelated to that employ-
ment. Such cases, we think, are controlled by the language
just noted, which states that the railroad is “liable in dam-
ages” so long as the injury was caused “in whole or in part”
by its “negligence.” 45 U. S. C. §51.

The statutory context bolsters our reading, for interpret-
ing §1 to require apportionment would put that provision in
tension with the rest of the statute. As recounted earlier,
see supra, at 145, several of the FELA’s provisions expand
a railroad’s liability by abolishing common-law defenses that
limited employees’ ability to recover against their employers.
Among the innovations, the Act expressly directs apportion-
ment of responsibility between employer and employee
based on comparative fault. See §53 (set out in relevant
part supra, at 144, n. 6). The statute expressly prescribes
no other apportionment.

Essentially, then, Norfolk asks us to narrow employer lia-
bility without a textual warrant. Reining in employer lia-
bility as Norfolk proposes, however, is both unprovided for
by the language of the FELA and inconsistent with the Act’s
overall recovery facilitating thrust. Accordingly, we find
Norfolk’s plea an untenable reading of the congressional si-
lence. Cf. Edmonds v. Compagnie Generale Transatlan-
tique, 443 U.S. 256, 268, n. 23 (1979) (“It would be par-
ticularly curious for Congress to refer expressly to the
established principle of comparative negligence, yet say not
a word about adopting a new rule limiting the liability of the
[defendant] on the basis of [another party’s] negligence.”).

Norfolk’s view also runs counter to a century of FELA
jurisprudence. No FELA decision made by this Court so
much as hints that the statute mandates apportionment of
damages among potentially liable tortfeasors. Indeed, Rog-
ers v. Missouri Pacific R. Co., 352 U. S. 500 (1957), suggests
the opposite. In Rogers, we described as “irrelevant” the
question “whether the immediate reason” for an employee’s
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injury was the proven negligence of the defendant railroad
or “some cause not identified from the evidence.” Id., at
503; see id., at 508 (“[T]he inquiry in these cases today rarely
presents more than the single question whether negligence
of the employer played any part, however small, in the injury
or death which is the subject of the suit.”). But if the
FELA required apportionment among potentially liable tort-
feasors, the existence of contributing causes would be
highly relevant.

Also significant is the paucity of lower court authority for
the proposition that the FELA contemplates apportionment.
The federal and state reporters contain numerous FELA de-
cisions stating that railroad employers may be held jointly
and severally liable for injuries caused in part by the negli-
gence of third parties,® and even more recognizing that
FELA defendants may bring indemnification and contribu-
tion actions against third parties under otherwise applicable
state or federal law?! Those third-party suits would have

2 See, e. g., Jenkins v. Southern Pac. Co., 17 F. Supp. 820, 824-825 (SD
Cal. 1937), rev’d on other grounds, 96 F. 2d 405 (CA9 1938); Gilbert v. CSX
Transp., Inc., 197 Ga. App. 29, 32, 397 S. E. 2d 447, 450 (1990); Lewis v.
National R. Passenger Corp., 176 Misec. 2d 947, 948-951, 675 N. Y. S. 2d
504, 505-507 (Civil Ct. 1998); Gaulden v. Burlington No., Inc., 232 Kan.
205, 210-211, 654 P. 2d 383, 389 (1982); Southern R. Co. v. Blanton, 63 Ga.
App. 93, 100, 10 S. E. 2d 430, 436 (1940); Demopolis Tel. Co. v. Hood, 212
Ala. 216, 218, 102 So. 35, 37 (1924); Lindsay v. Acme Cement Plaster Co.,
220 Mich. 367, 376, 190 N. W. 275, 278 (1922); Lowisville & Nashville R. Co.
v. Allen, 67 Fla. 257, 269-272, 65 So. 8, 12 (1914).

21 See, e. g., Mills v. River Term. R. Co., 276 F. 3d 222, 224 (CA6 2002);
Gaines v. Illinois Central R. Co., 23 F. 3d 1170, 1171 (CA7 1994); Ellison
v. Shell O1l Co., 882 F. 2d 349, 352—-354 (CA9 1989); Alabama Great South-
ern R. Co. v. Chicago & Northwestern R. Co., 493 F. 2d 979, 983 (CAS8
1974); Southern R. Co. v. Foote Mineral Co., 384 F. 2d 224, 227-228 (CA6
1967); Kennedy v. Pennsylvania R. Co., 282 F. 2d 705, 708-709 (CA3 1960);
Ft. Worth & Denver R. Co. v. Threadgill, 228 F. 2d 307, 311-312 (CA5
1955); Patterson v. Pennsylvania R. Co., 197 F. 2d 252, 253 (CA2 1952);
Stephens v. Southern Pacific Transp. Co., 991 F. Supp. 618, 620 (SD Tex.
1998); Tucker v. Reading Co., 335 F. Supp. 1269, 1271 (ED Pa. 1971); Reyn-
olds v. Southern R. Co., 320 F. Supp. 1141, 1142-1143 (ND Ga. 1969); Spiel-
man v. New York, New Haven & Hartford R. Co., 147 F. Supp. 451, 4563-454
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been unnecessary had the FELA itself authorized apportion-
ment. Norfolk identifies only one FELA decision support-
ing its position: Dale v. Baltimore & Ohio R. Co., 520 Pa. 96,
105-107, 552 A. 2d 1037, 1041-1042 (1989). But Dale cited
no previous decisions on point and has not been followed by
any other court. It is therefore a reed too slim to overcome
the statutory language and the otherwise consistent histori-
cal practice in the lower courts.

The conclusion that the FELA does not mandate appor-
tionment is also in harmony with this Court’s repeated state-
ments that joint and several liability is the traditional rule.
In an 1876 admiralty case, for example, we wrote:

“Nothing is more clear than the right of a plaintiff, hav-
ing suffered . . . a loss [of cargo], to sue in a common-law
action all the wrong-doers, or any one of them, at his
election; and it is equally clear, that, if he did not con-
tribute to the disaster, he is entitled to judgment in
either case for the full amount of his loss.” The
“Atlas,” 93 U. S. 302, 315 (1876) (emphasis added).

See 42 Cong. Rec. 4536 (1908) (remarks of Sen. Dolliver) (the
FELA was intended to “brin[g] our jurisprudence up to the
liberal interpretations that . . . now prevail in the admiralty
courts of the United States”). See also Miller v. Union Pa-
cific R. Co., 290 U. S. 227, 236 (1933) (describing joint and
several liability as “settled by innumerable authorities” and

(EDNY 1956); Engvall v. Soo Line R. Co., 632 N. W. 2d 560, 568 (Minn.
2001); Freeman v. Norfolk Southern R. Co., 97-2013 (La. App. 5/13/98),
714 So. 2d 832, 835; In re Bean, 171 111. App. 3d 620, 623, 525 N. E. 2d 1231,
1234 (1988); Narcise v. Illinois Central Gulf R. Co., 427 So. 2d 1192, 1195
(La. 1983); Walter v. Dow Chemical Co., 37 Mich. App. 728, 729-732, 195
N. W. 2d 323, 324-325 (1972); Gulf, Mobile & Ohio R. Co. v. Arthur Dixon
Tramsfer Co., 343 T1l. App. 148, 153-155, 98 N. E. 2d 783, 785-786 (1951);
Seaboard Air Line R. Co. v. American Dist. Elec. Protective Co., 106 Fla.
330, 333, 143 So. 316, 317 (1932); Lewter, Right of Railroad, Charged with
Liability for Injury to or Death of Employee Under Federal Employers’
Liability Act, to Claim Indemnity or Contribution from Other Tortfeasor,
19 A. L. R. 3d 928 (1968 and Supp. 2002).
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citing federal decisions from 1883, 1893, 1894, 1895, 1902,
1904, 1906, 1910, and 1913); Edmonds, 443 U. S., at 260 (joint
and several liability remains the rule in admiralty).

Norfolk nonetheless maintains that “[a]pportionment was
the common-law rule at the time of FELA’s enactment” in
1908. Brief for Petitioner 32. This Court’s repeated state-
ments concerning joint and several liability refute that con-
tention. Many of Norfolk’s historical authorities, moreover,
address the procedural question whether two defendants
may be sued in one action, rather than the substantive one
whether each negligent defendant is liable in full for a plain-
tiff’s injury. These “separate problems,” Dean Prosser cau-
tioned, “require separate consideration, and have very little
in common.” Joint Torts and Several Liability, 25 Calif.
L. Rev. 413 (1937). While “[tlhe common law rules as to
[procedural] joinder were extremely strict,” id., at 414, “the
common law [also] developed . . . a distinct and altogether
unrelated principle: a defendant might be liable for the entire
loss sustained by the plaintiff, even though his negligence
concurred or combined with that of another to produce the
result” and even where “no [procedural] joinder would have
been possible,” id., at 418.

Looking beyond historical practice, Norfolk contends that
the modern trend is to apportion damages between multiple
tortfeasors. Brief for Petitioner 40-43. The state of affairs
when the FELA was enacted, however, is the more impor-
tant inquiry. See, e. g., Monessen Southwestern R. Co. v.
Morgan, 486 U. S. 330, 336—339 (1988) (prejudgment interest
is not available under the FELA because it was unavailable
at common law when the statute was enacted). At any rate,
many States retain full joint and several liability, see Re-
statement (Third) of Torts, Apportionment of Liability §17,
Reporters’ Note, table, pp. 151-152 (1999), even more retain
it in certain circumstances, id., tables, at 153-159, and most
of the recent changes away from the traditional rule have
come through legislative enactments rather than judicial de-
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velopment of common-law principles, see id., § B18, Report-
ers’ Note. Congress, however, has not amended the FELA.
Cf. Edmonds, 443 U. S., at 273 (“Once Congress has relied
upon conditions that the courts have created, we are not as
free as we would otherwise be to change them.”).?

Finally, reading the FELA to require apportionment
would handicap plaintiffs and could vastly complicate adjudi-
cations, all the more so if, as Norfolk sometimes suggests,
see Brief for Petitioner 50, Reply Brief 20, manufacturers
and suppliers, as well as other employers, should come
within the apportionment pool. See Sinkler, 356 U. S., at
329 (“The cost of human injury, an inescapable expense of
railroading, must be borne by someone, and the FELA seeks
to adjust that expense equitably between the worker and the
carrier.”). Once an employer has been adjudged negligent
with respect to a given injury, it accords with the FELA’s
overarching purpose to require the employer to bear the
burden of identifying other responsible parties and demon-
strating that some of the costs of the injury should be spread
to them.®

Under the FELA, an employee who suffers an “injury”
caused “in whole or in part” by a railroad’s negligence may

22 Norfolk also suggests an analogy between the FELA and the Compre-
hensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA), 42 U. S. C. §9601 et seq., under which many courts have held
that apportionment is available in some circumstances. Brief for Peti-
tioner 44-45. But CERCLA’s structure, purpose, and more recent vin-
tage may differentiate that measure from the FELA in ways relevant to
the question presented. See Brief for United States as Amicus Curiae
6, n. 1. We need not and do not express any view on apportionment in
the CERCLA context.

% Norfolk submits that requiring employers to sue for contribution will
be “wasteful,” Brief for Petitioner 47, but FELA defendants may be able
to implead third parties and thus secure resolution of their contribution
actions in the same forum as the underlying FELA actions. See, e. g,
Ellison v. Shell 01l Co., 882 F. 2d, at 350 (railroad sued by employee under
the FELA filed a third-party complaint against another party); Engvall
v. Soo Line R. Co., 632 N. W. 2d, at 563 (same).
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recover his or her full damages from the railroad, regardless
of whether the injury was also caused “in part” by the ac-
tions of a third party. Because the asbestosis claimants suf-
fer such an “injury,” we conclude that the instruction chal-
lenged here was not erroneous.

* * *

The “elephantine mass of asbestos cases” lodged in state
and federal courts, we again recognize, “defies customary
judicial administration and calls for national legislation.”
Ortiz v. Fibreboard Corp., 527 U. S. 815, 821 (1999); see Re-
port of the Judicial Conference Ad Hoc Committee on Asbes-
tos Litigation 3, 27-35 (Mar. 1991) (concluding that effective
reform requires federal legislation creating a national asbes-
tos dispute-resolution scheme); id., at 42 (dissenting state-
ment of Hogan, J.) (agreeing that “a national solution is the
only answer” and suggesting “passage by Congress of an ad-
ministrative claims procedure similar to the Black Lung leg-
islation”). Courts, however, must resist pleas of the kind
Norfolk has made, essentially to reconfigure established lia-
bility rules because they do not serve to abate today’s as-
bestos litigation crisis. Cf. Metro-North, 521 U. S., at 438
(“[Clourts . . . must consider the general impact . . . of the
general liability rules they . .. create.”).

For the reasons stated, the judgment of the Circuit Court
of Kanawha County is

Affirmed.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE, JUS-
TICE O’CONNOR, and JUSTICE BREYER join, concurring in
part and dissenting in part.

The Court is correct, in my view, in rejecting the claim
that damages awarded under the Federal Employers’ Liabil-
ity Act (FELA or Act) must be apportioned according to
causal contribution among even absent joint tortfeasors.
Parts I, II, and IV of its opinion have my full assent.
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It is otherwise as to Part III. The Court allows compen-
sation for fear of cancer to those who manifest symptoms
of some other disease, not itself causative of cancer, though
stemming from asbestos exposure. The Court’s precedents
interpreting FELA neither compel nor justify this result.
The Court’s ruling is not based upon a sound application of
the common-law principles that should inform our decisions
implementing FELA. On the contrary, those principles call
for a different rule, one which does not yield such aberrant
results in asbestos exposure cases. These reasons require
my respectful dissent.

I

It is common ground that the purpose of FELA is to pro-
vide compensation for employees protected under the Act.
Ante, at 144-145. The Court’s decision is a serious threat
to that objective. Although a ruling that allows compensa-
tion for fear of a disease might appear on the surface to be
solicitous of employees and thus consistent with the goals of
FELA, the realities of asbestos litigation should instruct the
Court otherwise.

Consider the consequences of allowing compensation for
fear of cancer in the cases now before the Court. The re-
spondents are between 60 and 77 years old. All except one
have a long history of tobacco use, and three have smoked
for more than 50 years. They suffer from shortness of
breath, but only one testified that it affects his daily activi-
ties. As for emotional injury, one of the respondents com-
plained that his shortness of breath caused him to become
depressed; the others stated, in response to questions from
their attorneys, that they have some “concern” about their
health and about cancer. For this, the jury awarded each
respondent between $770,640 and $1,230,806 in damages, re-
duced by the trial court to between $523,605 and $1,204,093
to account for the comparative negligence of the respond-
ents’ cigarette use.
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Contrast this recovery with the prospects of an employee
who does not yet have asbestosis but who in fact will develop
asbestos-related cancer. Cancers caused by asbestos have
long periods of latency. Their symptoms do not become
manifest for decades after exposure. See Selikoff et al., La-
tency of Asbestos Disease Among Insulation Workers in the
United States and Canada, 46 Cancer 2736, 2740 (1980) (lung
cancer becomes manifest 15-24 years after exposure);
A. Churg & F. Green, Pathology of Occupational Lung Dis-
ease 350 (2d ed. 1998) (“The latency period for asbestos-
induced mesothelioma is long, with a mean value of 30 to 40
years”); see generally Mustacchi, Lung Cancer Latency and
Asbestos Liability, 17 J. Legal Med. 277 (June 1996) (dis-
cussing the pathogenesis of asbestos-related carcinomata).
These cancers inflict excruciating pain and distress—pain
more severe than that associated with asbestosis, distress
more harrowing than the fear of developing a future illness.

One who has mesothelioma, in particular, faces agonizing,
unremitting pain in the lungs, which spreads throughout the
thoracic cavity as tumors expand and metastasize. See W.
Morgan & A. Seaton, Occupational Lung Diseases 353 (3d
ed. 1995). The symptoms do not subside. Their severity
increases, with death the only prospect for relief. And
death is almost certain within a short time from the onset of
mesothelioma. See ibid. (“Death usually occurs within 18
months to 2 years . ... A minority of patients, somewhere
around 15%, survive 3 to 4 years”). Yet the majority’s deci-
sion endangers this employee’s chances of recovering any
damages for the simple reason that, by the time the worker
is entitled to sue for the cancer, the funds available for com-
pensation in all likelihood will have disappeared, depleted by
verdicts awarding damages for unrealized fear, verdicts the
majority is so willing to embrace.

This Court has recognized the danger that no compensa-
tion will be available for those with severe injuries caused
by asbestos. See Amchem Products, Inc. v. Windsor, 521
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U. S. 591, 598 (1997) (“‘[E]xhaustion of assets threatens and
distorts the process; and future claimants may lose alto-
gether’” (quoting Report of the Judicial Conference Ad Hoc
Committee on Asbestos Litigation 2-3 (Mar. 1991))); 521
U.S., at 632 (BREYER, J., concurring in part and dissenting
in part). In fact the Court already has framed the question
that should guide its resolution of this case:

“In a world of limited resources, would a rule permitting
immediate large-scale recoveries for widespread emo-
tional distress caused by fear of future disease diminish
the likelihood of recovery by those who later suffer from
the disease?” Metro-North Commuter R. Co. v. Buck-
ley, 521 U. S. 424, 435-436 (1997).

The Court ignores this question and its warning. It is only
a matter of time before inability to pay for real illness comes
to pass. The Court’s imprudent ruling will have been a con-
tributing cause to this injustice.

Asbestos litigation has driven 57 companies, which em-
ployed hundreds of thousands of people, into bankruptcy,
including 26 companies that have become insolvent since
January 1, 2000. See RAND Institute for Civil Justice,
S. Carroll et al., Asbestos Litigation Costs and Compensa-
tion: An Interim Report 71 (2002), Petitioner’s Supplemental
Lodging, p. SL82. With each bankruptcy the remaining de-
fendants come under greater financial strain, see Edley &
Weiler, Asbestos: A Multi-Billion-Dollar Crisis, 30 Harv. J.
Legis. 383, 392 (1993); M. Plevin & P. Kalish, What’s Behind
the Recent Wave of Asbestos Bankruptcies? 16 Mealey’s Lit-
igation Report: Asbestos 35 (Apr. 20, 2001), and the funds
available for compensation become closer to exhaustion, see
Schuck, The Worst Should Go First: Deferral Registries in
Asbestos Litigation, 15 Harv. J. L. & Pub. Pol'y 541, 547
(1992).

In this particular universe of asbestos litigation, with its
fast diminishing resources, the Court’s wooden determina-
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tion to allow recovery for fear of future illness is antitheti-
cal to FELA’s goals of ensuring compensation for injuries.
Cf. Consolidated Rail Corporation v. Gottshall, 512 U. S.
532, 555 (1994) (describing FELA’s “central focus on physical
perils”); Metro-North, supra, at 430 (noting that Gottshall
relied upon cases involving “a threatened physical contact
that caused, or might have caused, immediate traumatic
harm”). As a consequence of the majority’s decision, it is
more likely that those with the worst injuries from exposure
to asbestos will find they are without remedy because those
with lesser, and even problematic, injuries will have ex-
hausted the resources for payment. Today’s decision is not
employee protecting; it is employee threatening.

II

When the Court asks whether the rule it adopts has been
settled by the common law, the answer, in my view, must be
no. The issue before us is new and unsettled, as is evident
from the diverse approaches of state and federal courts to
this problem. In its comprehensive discussion, the majority
cites some authorities that, it must be acknowledged, could
be interpreted to support the Court’s position. The result
it reaches, however, is far from inevitable, and the rule the
majority derives does not comport with our responsibility to
develop a federal common law that administers FELA in an

effective, principled way.
A

I disagree with the Court’s conclusion that damages for
fear of cancer may be recovered as part of the pain and suf-
fering caused by asbestosis. Amnte, at 148. The majority
observes that a person who suffers from “a disease” may
recover for all “related” emotional distress. Amnte, at 147
(courts “‘do permit a plaintiff who suffers from a disease to
recover for related negligently caused emotional distress’”
(quoting Metro-North, supra, at 432)). While that may be
true as a general matter, it begs the question: What relation-
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ship between a disease and associated emotional distress
should entitle a person to compensation for the distress as
pain and suffering?

The Court’s precedent applying FELA provides the an-
swer. To qualify as compensable pain and suffering, a per-
son’s emotional distress must be the direct consequence of
an injury or condition. See Gottshall, 512 U.S., at 544
(“[TIhese terms traditionally have been used to describe
sensations stemming directly from a physical injury or con-
dition” (internal quotation marks omitted)). Damages for
emotional harms that are less direct may be recovered only
pursuant to a stand-alone tort action for negligent infliction
of emotional distress. Ibid. (defining negligently inflicted
emotional distress as “mental or emotional harm (such as
fright or anxiety) that is caused by the negligence of another
and that is not directly brought about by a physical injury”).

The common law accords with this rule. The weight of
authority defines pain and suffering as emotional distress
that is the direct consequence of an injury. See Minneman,
Future Disease or Condition, or Anxiety Relating Thereto,
as Element of Recovery, 50 A. L. R. 4th 13, 25 (1986) (“[T]he
fear that an existing injury will lead to the future onset of
an as yet unrealized disease or condition is an element of
recovery only where such distress . . . is the natural conse-
quence of, or reasonably expected to flow from, the injury”);
see also Restatement (Second) of Torts §456(a) (1963-1964)
(hereinafter Restatement) (tortfeasor liable for “fright,
shock, or other emotional disturbance resulting from the
bodily harm or from the conduct which causes it”).

This category of emotional distress includes certain types
of fears. The fright that accompanies a dog bite or a radia-
tion burn, for example, may be said to result from an injury
because it arises without any intervening cause, such as a
medical examination. See The Lord Derby, 17 F. 265, 267
(ED La. 1883) (“To many people the shock to the system
resulting from the most insignificant bite of a dog drawing
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blood is such that no money compensation is adequate”).
The passage in the Restatement deeming compensable “emo-
tional disturbance resulting from the bodily harm or from
the conduct which causes it,” §456(a), refers, as the official
commentary makes clear, to this sort of instantaneous emo-
tional trauma arising from the tortious act. See id., Com-
ment e (“Thus one who is struck by a negligently driven
automobile and suffers a broken leg may recover not only for
his pain, grief, or worry resulting from the broken leg, but
also for his fright at seeing the car about to hit him”).

Other, less immediate fears also might qualify as pain and
suffering, but only if they are the direct result of an injury.
See 1d., §456, Comment d (clarifying that recovery is “not
limited to immediate emotional disturbance accompanying
the bodily harm, or following at once from it, but includes
also subsequent emotional disturbance brought about by the
bodily harm itself”).

Applying these standards to the instant case, I do not
think the brooding, contemplative fear the respondents al-
lege can be called a direct result of their asbestosis. Unlike
shortness of breath or other discomfort asbestosis may cause,
their fear does not arise from the presence of disease in their
lungs. Instead, the respondents’ fear is the product of
learning from a doctor about their asbestosis, receiving infor-
mation (perhaps at a much later time) about the conditions
that correlate with this disease, and then contemplating how
these possible conditions might affect their lives.

The majority nevertheless would permit recovery because
“[t]here is an undisputed relationship between exposure to
asbestos sufficient to cause asbestosis, and asbestos-related
cancer.” Amnte, at 154. To state that some relationship ex-
ists without examining whether the relationship is enough to
support recovery, however, ignores the central issue in this
case. There is a fundamental premise in this case—con-
ceded, as I understand it, by all parties—and it is this: There
is no demonstrated causal link between asbestosis and can-



Cite as: 538 U. S. 135 (2003) 173

Opinion of KENNEDY, J.

cer. See Churg & Green, Pathology of Occupational Lung
Disease, at 313. The incidence of asbestosis correlates with
the less-frequent incidence of cancer among exposed work-
ers, 1bid., but this does not suffice. Correlation is not causa-
tion. Absent causation, it is difficult to conceive why asbes-
tosis is any more than marginally more suitable a predicate
for recovering for fear of cancer than the fact of mere expo-
sure. This correlation the Court relies upon does not estab-
lish a direct link between asbestosis and asbestos-related
cancer, and it does not suffice under common-law precedents
as a predicate condition for recovery of damages based
upon fear.

It must be conceded that courts in some common-law juris-
dictions have ruled that fear of cancer is compensable as pain
and suffering before the cancer is diagnosed, but the majori-
ty’s extensive citations are not that persuasive. The Court
collects cases from 12 jurisdictions that comport with its re-
sult, but only 5 of these were decided by the high court of a
State. Ante, at 150-151, and n. 11. Moreover, three would
allow recovery for fear of cancer predicated upon mere expo-
sure to asbestos, see Denton v. Southern R. Co., 854 S. W.
2d 885, 889 (Tenn. App. 1993) (citing Hagerty v. L & L Ma-
rime Servs., Inc., 788 F. 2d 315, 318 (CA5 1986)); Lavelle v.
Owens-Corning Fiberglas Corp., 30 Ohio Misc. 2d 11, 14, 507
N. E. 2d 476, 480 (Ct. Common Pleas, Cuyahoga Cty. 1987);
Devlin v. Johms-Manville Corp., 202 N. J. Super. 556, 563, 495
A. 2d 495, 499 (1985), a result contrary to our own holding in
Metro-North. Five more appear to allow recovery with the
onset of pleurisy, see Capital Holding Corp. v. Bailey, 873
S. W. 2d 187, 194 (Ky. 1994); Beeman v. Manville Corp. As-
bestos Disease Compensation Fund, 496 N. W. 2d 247, 250
(Iowa 1993); Celotex Corp. v. Wilson, 607 A. 2d 1223, 1229-
1230 (Del. 1992); Mawro v. Raymark Industries, Inc., 116
N. J. 126, 129-130, 561 A. 2d 257, 258-259 (1989); Wolff v.
A-One O1l, Inc., 216 App. Div. 2d 291, 292, 627 N. Y. S. 2d
788, 789-790 (1995), again a result even today’s Court would
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reject, ante, at 1563-156, and n. 14. In the end, cases from
only five of those jurisdictions support the majority’s analy-
sis, none of them decided by a state high court.

On the other hand, as the majority acknowledges, some
courts have ruled that fear of cancer should not be compensa-
ble as pain and suffering. Ante, at 151-152, n. 11. These
decisions are based, in part, upon the “separate disease rule,”
which allows a person who has recovered for injuries result-
ing from asbestosis to bring a new lawsuit—notwithstanding
the traditional common-law proscription against splitting a
cause of action—if cancer develops. See Wilson v. Johns-
Manwville Sales Corp., 684 F. 2d 111, 120-121 (CADC 1982)
(Ginsburg, J.). The rule has been adopted by a majority of
jurisdictions, see Henderson & Twerski, Asbestos Litigation
Gone Mad: Exposure-Based Recovery for Increased Risk,
Mental Distress, and Medical Monitoring, 53 S. C. L. Rew.
815, 821, and n. 22 (2002) (collecting cases), and the Court
does not suggest that it would not apply in cases brought
under FELA.

The separate disease rule is pertinent for at least two rea-
sons. First, it illustrates that courts have found it necessary
to construct fair and sensible common-law rules for resolving
the problems particular to asbestos litigation. Second, it es-
tablishes that a person with asbestosis will not be without a
remedy for pain and suffering caused by cancer. That per-
son can and will be compensated if the cancer develops.
This eliminates the need courts might otherwise perceive to
avert the danger that relief might be foreclosed in the future.

The Supreme Court of Pennsylvania reached this conclu-
sion, and its reasoning deserves attention when the Court
suggests the common law is so well settled:

“[Dlamages for fear of cancer are speculative. The
awarding of such damages would lead to inequitable re-
sults since those who never contract cancer would obtain
damages even though the disease never came into
fruition.
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“In any case, Appellants are not left without a remedy
for their mental anguish. [Pennsylvania case law] per-
mits an action to be commenced if cancer develops. It
is in this action that Appellants can assert their emo-
tional distress or mental anguish claims. To allow the
asbestos plaintiff in a non-cancer claim to recover for
any part of the damages relating to cancer, including the
fear of contracting cancer, erodes the integrity of and
purpose behind the [separate] disease rule.” Simmons
v. Pacor, Inc., 543 Pa. 664, 677-678, 674 A. 2d 232, 238-
239 (1996).

This analysis is persuasive because it accounts, in a way
that the majority’s decision does not, for changes already un-
derway in common-law rules for compensating victims of a
disease with a long latency period. This approach surely is
more likely to result in an equitable allotment of compensa-
tion than the decision of the Court; and this is the rule the
Court should adopt to govern the availability of damages for
fear of cancer under FELA.

Pennsylvania is not alone in rejecting the majority’s view.
In a careful opinion applying California law, the United
States District Court for the Northern District of California
held that parasitic damages for fear of cancer may be recov-
ered only where there is a verifiable causal nexus between
the injury suffered and the cancer feared. Barron v.
Martin-Marietta Corp., 868 F. Supp. 1203, 1211-1212 (1994).
The court recognized that California courts had not yet ad-
dressed the type of physical injury that would permit com-
pensation for fear of cancer, see id., at 1210, n. 9, but it deter-
mined that the requirement of a causal nexus was a clear
implication of recent California Supreme Court precedent,
see 1id., at 1212 (citing Potter v. Firestone Tire & Rubber Co.,
6 Cal. 4th 965, 863 P. 2d 795 (1993)). The justification for
this prerequisite is significant in this case as well:
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“If no nexus were required between cancer and an al-
leged injury, an injury akin to a spinal puncture, serious
but unrelated to cancer, would admit recovery of para-
sitic damages for fear of cancer. Indeed, any serious
physical injury, however unrelated to cancer, would per-
mit fear-of-cancer damages.” 868 F. Supp., at 1211.

The proofs offered by the claimants in Barron were insuffi-
cient on summary judgment to meet that burden under Cali-
fornia law, and the respondents in today’s case also would be
incapable of recovering under that standard.

Other common-law authorities the majority cites do not
compel a contrary result. It is of no help to the respondents
that “mental anguish related to a physical injury is recover-
able even if ‘the underlying future prospect is not itself com-
pensable inasmuch as it is not sufficiently likely to occur.’”
Ante, at 149 (quoting Minneman, 50 A. L. R. 4th, at 25).
This principle cannot sustain an award when, as here, there
is a tangential, and no causal, relationship between the pres-
ent injury suffered and the future disease feared. Ibid.
(“Thus, damages for mental anguish concerning the chance
that a future disease or condition will result from an original
injury are generally not recoverable where the connection
between the anxiety and the existing injury is too remote
or tenuous”).

The respondents’ characterization, furthermore, finds no
support in the part of the Restatement quoted by the major-
ity. Ante, at 154 (“[A] negligent actor is answerable in dam-
ages for emotional disturbance ‘resulting from the bodily
harm or from the conduct which causes it’” (quoting Re-
statement §456(a))). As described supra, at 171-172, the
commentary suggests that this statement would allow recov-
ery for direct or immediate emotional trauma resulting from
a tortious act, see Restatement §456(a), Comment e. The
respondents do not claim to have experienced any shock or
trauma arising from their exposure to asbestos or from the
onset of their asbestosis. With almost no variation, they
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complained only of concern, for which the Restatement pro-
vides no guidance as to whether damages should be awarded.

More important, while the disagreement among state
courts about how to address this problem is telling, it is im-
portant to keep in mind the nature of the Court’s responsibil-
ity under FELA. The implementation of the Act is a matter
of federal common law, see Urie v. Thompson, 337 U. S. 163,
173 (1949), and it is for the Court to develop and administer
a fair and workable rule of decision, see Brady v. Southern
R. Co., 320 U. S. 476, 479 (1943) (“[T]he question must be
determined by this Court finally”); see also Gottshall, 512
U.S., at 558 (SOUTER, J., concurring) (“That duty is to de-
velop a federal common law of negligence under FELA, in-
formed by reference to the evolving common law”). State-
court precedent is not dispositive. See Dice v. Akron, C. &
Y. R. Co., 342 U. S. 359, 361 (1952) (“State laws are not con-
trolling in determining what the incidents of this federal
right shall be”). Instead, the Court is bound only by the
terms of FELA and its own precedent giving meaning to the
Act. Within those constraints, the Court must endeavor to
arrive at the correct rule—a rule that is just and practical—
rather than the majority rule or the rule of the Restatement.

These considerations establish the proper rule for the case.
Although the anxiety generated by an increased awareness
about a disease may be real and painful, it lacks the direct
link to a physical injury that suffices for recovery. Cf.
Metro-North, 521 U. S., at 432 (denying fear-of-cancer recov-
ery where condition “causes emotional distress only because
the worker learns that he may become ill after a substantial
period of time”). The respondents’ entitlement to compen-
sation for their fear of cancer turns upon their ability to
make out a claim for negligent infliction of emotional dis-
tress; and they cannot do so.
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B

If viewed as alleging negligent infliction of emotional dis-
tress, the respondents’ claims fail for the same reasons the
Court disallowed recovery in Metro-North. There, the em-
ployee was exposed to massive amounts of asbestos for one
hour of each working day for three years. See id., at 427.
He presented testimony about his fear of developing cancer.
Ibid. Two expert witnesses testified that the employee’s
fear was at least reasonable because his exposure to asbestos
increased the likelihood of contracting cancer, after discount-
ing for a 15-year tobacco habit, by between one and five per-
cent. Ibid.

Despite these indications of genuine emotional distress,
the Court held the exposure did not satisfy the “zone of dan-
ger” test and denied any recovery for fear of cancer. Id.,
at 430. The Court explained that the claim implicated the
traditional concerns underlying common-law restrictions
upon recovery for emotional distress. See id., at 433. The
distress the employee alleged, including his emotional reac-
tion to an incremental, increased risk of dying from cancer,
was beyond the ability of a jury to evaluate with precision,
heightening the danger that damages would be based upon
speculation or caprice, see id., at 435.

The respondents’ claims implicate these considerations to
the same or greater degree than in Metro-North. KEach re-
spondent seeks damages for his emotional response to being
told he has an increased likelihood of dying. Ibid. The ex-
tent of the distress the respondents suffered is not calculable
with a precision sufficient to permit juries to award damages,
for the distress is simply incremental from the fears already
shared by the general population.

The respondents observe, with extensive support in the
medical literature, that a person with asbestosis has a 10
percent chance of developing mesothelioma, and that 39 per-
cent of smokers with asbestosis develop fatal lung cancer;
that cohort, however, drops to 5 percent, at most, for non-



Cite as: 538 U. S. 135 (2003) 179

Opinion of KENNEDY, J.

smokers with asbestosis. While these statistics might at
first appear to provide the beginning of an argument for giv-
ing asbestosis sufferers recovery for fear, the average Amer-
ican male has a 44 percent chance of developing cancer dur-
ing the course of his life, and his chance of dying from some
form of cancer is more than 21 percent. See L. Ries et al.,
National Cancer Institute, SEER Cancer Statistics Rev.,
1973-1999, Tables 1-15, I-16 (2002), available at http:/seer.
cancer.gov/csr/1973_1999/overview.pdf (as visited Feb. 10,
2003) (available in Clerk of Court’s case file). This literature
also suggests that a person who smokes has more than a 50
percent chance of dying from a disease caused by tobacco
use, see National Cancer Institute, Changes in Cigarette-
Related Disease Risks & Their Implication for Prevention
and Control, Smoking & Tobacco Control Monograph, No. §,
1997, p. xi, Table 1, a risk that all but one of the respondents
has incurred that is wholly separate from their exposure to
asbestos.

It is beyond the ability of juries to derive from statistics
like these a fair estimate of the danger caused by negligent
exposure to asbestos. See Metro-North, supra, at 435. For
this reason, the trial judge was correct to instruct the jury
that they could not award the respondents any damages for
cancer or for an increased risk of cancer. In disallowing re-
covery for risk but allowing recovery for fear based on that
risk, however, the trial judge attempted to avoid speculation
at the outset but succumbed to added speculation in the end.
If instructing a jury to calculate an increased risk of cancer
invites speculation, then asking the jury to infer from its
estimate a rough sense of the fear based on the risk invites
speculation compounded.

The damages the jury awarded in this case indicate the
legitimacy of these concerns. As described above, supra, at
167, the respondents received damages of between $500,000
and $1.2 million despite having complained only that they
suffered shortness of breath and experienced varying de-
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grees of concern about cancer. This evidence of injury and
the compensation awarded is recited here not “to reweigh
evidence based on information not presented at trial,” ante,
at 155, n. 15, or “to judge the sufficiency of the evidence
or the reasonableness of the damages awards,” ante, at 159.
Rather, it is instructive as to what results in a single case
when a jury is charged with translating into dollar amounts
confusing and contested evidence about the nature of a com-
plicated harm. It demonstrates the speculative, unreasoned
kind of award generated when a jury is presented vivid testi-
mony about the agony of cancer, provided expert evidence
that a person’s chances of developing that cancer have in-
creased, but admonished that only the fear of that cancer—
and not the cancer itself, or a heightened risk of developing
cancer—is compensable.

The majority would allow such awards, but with the “im-
portant reservation” that a plaintiff must “prove that his al-
leged fear is genuine and serious.” Amnte, at 157. There is
no basis in our FELA jurisprudence for establishing this
burden of proof, and it would be a difficult standard for
judges to enforce. The Court has rejected the notion that
review for “genuineness” could ameliorate the threat of un-
limited and unpredictable liability. See Gottshall, 512 U. S.,
at 552. In explaining its skepticism, the Court observed:

“Such a fact-specific test . . . would be bound to lead
to haphazard results. Judges would be forced to make
highly subjective determinations concerning the authen-
ticity of claims for emotional injury, which are far less
susceptible to objective medical proof than are their
physical counterparts. To the extent the genuineness
test could limit potential liability, it could do so only
inconsistently. . . . In the context of claims for intangible
harms brought under a negligence statute, we find such
an arbitrary result unacceptable.” Ibid.
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The Court’s response to the possibility of speculative
awards is instead to adopt common-law rules restricting the
classes of plaintiffs eligible to seek recovery and the types
of emotional distress for which recovery is available. See
ibid.; see also Metro-North, 521 U. S., at 436. This is not to
say that allegations of emotional distress need not be genu-
ine and serious in order to warrant compensation, but review
for genuineness alone does little or nothing to prevent capri-
cious outcomes. Instead, the responsibility of today’s Court
is not to review whether an individual claim alleging fear of
cancer is genuine and severe, but to adopt a rule that recon-
ciles the need to provide compensation for deserving claim-
ants with the concerns that speculative damages awards will
exhaust the resources available for recovery.

II1

The Court, to be sure, does refer to the admonition in
Metro-North that common-law rules must be adopted to
avoid the risk of “‘unlimited and unpredictable liability.’”
Id., at 433 (quoting Gottshall, supra, at 557). Yet the rule
it adopts is an unreasoned rule of limitation—a rule that does
not advance the goal of ensuring that fair and sensible princi-
ples will govern recovery for injuries caused by asbestos.

The majority ends its opinion with a plea for legislative
intervention, ante, at 166, an entreaty made before, see Ortiz
v. Fibreboard Corp., 527 U.S. 815, 821 (1999); id., at 865
(REHNQUIST, C. J., concurring); id., at 866-867 (BREYER, J.,
dissenting). This case arises under FELA, however, by
which Congress has directed the courts, and ultimately this
Court, to use their resources to develop equitable rules of
decision. It is regrettable that the Court today does not
accept that responsibility.

These reasons explain my dissent from Part III of the
Court’s opinion.
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JUSTICE BREYER, concurring in part and dissenting in
part.

I join Parts I, II, and IV of the Court’s opinion. I agree
with JUSTICE KENNEDY, however, that the law does not per-
mit recovery for “fear of cancer” in this case. And I join his
opinion dissenting from Part III. Because the issue is a
close and difficult one, I mention several considerations that,
in my mind, tip the balance.

Unlike the majority, I do not believe that the Restatement
(Second) of Torts (1963-1964) (hereinafter Second Restate-
ment) comes close to determining the correct answer to the
legal question before us. Cf. ante, at 148-149, 154 (majority
opinion). The Second Restatement sets forth a general rule
of recovery for “fright, shock, or other emotional disturb-
ance” where an “actor’s negligent conduct has so caused any
bodily harm to another as to make him liable for” it. §456.
But the Second Restatement neither gives a definition of the
kind of “emotional disturbance” for which recovery is avail-
able nor otherwise states that recovery is available for any
kind of emotional disturbance whatsoever. Ibid.

The underlying history underscores the openness of the
legal question and the consequent uncertainty as to the an-
swer. When Congress enacted the Federal Employers’ Lia-
bility Act (FELA) in 1908, 45 U. S. C. §§51-60, the kinds of
injury that it primarily had in mind were those resulting
directly from physical accidents, such as railway collisions
and entanglement with machinery. See Comsolidated Rail
Corporation v. Gottshall, 512 U.S. 532, 542 (1994). And
(where negligent conduct was at issue) the Restatement
nearest in time to FELA’s enactment (and therefore presum-
ably likely to be more reflective of the background rules that
FELA then assumed, cf. id., at 554-555) limited recovery for
related emotional distress to concrete harm resulting from
that distress. Restatement of Torts §456 (1934) (herein-
after Restatement). In particular, this earlier Restatement
restricted recovery to “physical harm resulting . . . from
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fright or shock or other similar and immediate emotional dis-
turbance” substantially caused by the underlying injury or
negligent conduct. Ibid.

The later Second Restatement reflects subsequent court
decisions that liberalized this rule—(in the earlier Restate-
ment’s words) by extending recovery beyond “physical
harm” produced by “emotional disturbance,” and by remov-
ing the words “similar and immediate.” §456. Linguisti-
cally speaking, these changes to the Restatement might
reflect judicial extension of the scope of “emotional
disturbance” far beyond “expectable” or “intended” fears
that normally accompany, say, a collision or other
machinery-related accident, Second Restatement § 905, Com-
ment e, p. 458 (1977). They might reflect judicial extension
of liability to the kind of “brooding, contemplative fear” at
issue here, ante, at 172 (KENNEDY, J., concurring in part and
dissenting in part). But they also might reflect more lim-
ited judicial holdings—say, holdings that extend liability to
fears that arise directly from the compensable injury itself
(e. g., the fear of “shortness of breath,” App. 298-299) or
which arise directly from the conduct that caused the injury
(say, the fear of inhaling asbestos fibers in a visible cloud of
dust). The Second Restatement does not say.

Nor do the Second Restatement’s examples resolve the
problem. The most expansive example of recovery involves
not worry connected with toxic torts or the like, but a consid-
erably more restricted, directly connected worry “about the
securing of shelter for [one’s self] and family” after “wan-
to[n]” eviction—the wantonness of the eviction being a spe-
cial factor warranting particularly broad recovery. Second
Restatement § 905, Illustration 8, at 458; see also id., §905,
Comment e, at 458.

Most important, different courts have come to different
conclusions about recovery for fear of cancer itself (even
when triggered by physical injury). The Restatements
are not statutes. They simply reflect predominant judicial
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views. And the variety of answers courts have given to the
question at issue here demonstrates that courts have not
reached a consensus. See ante, at 150-151, and n. 11 (major-
ity opinion); ante, at 173-174 (opinion of KENNEDY, J.).

Given the legal uncertainty, this Court, acting like any
court interpreting the common law, see ante, at 177 (opinion
of KENNEDY, J.), should determine the proper rule of law
through reference to the underlying factors that have helped
to shape related “emotional distress” rules. Those factors
argue for the kind of liability limitation that JusTICE KEN-
NEDY has described, ibid.

First, the law in this area has sought to impose limitations
that separate valid, important emotional distress claims from
less important, trivial, or invalid claims. See Metro-North
Commuter R. Co. v. Buckley, 521 U. S. 424, 433 (1997). The
presence of physical harm often provides a central touch-
stone in this regard. But that does not work here. That is
because, given ordinary background risks, the increment in
a person’s fear of cancer due to diagnosis of a condition such
as asbestosis seems virtually impossible to evaluate. See
ante, at 178-179 (opinion of KENNEDY, J.). The evidence
(viewed in the plaintiffs’ favor) indicates that, for a non-
smoker, a diagnosis of asbestosis may increase the perceived
risk of dying of cancer from something like the ordinary
background risk of about 22% (about two chances in nine) to
about one chance in three. See ante, at 155 (majority opin-
ion); ante, at 178-179 (opinion of KENNEDY, J.). See also L.
Ries et al., National Cancer Institute, SEER Cancer Statis-
tics Rev., 1973-1999, Table I-16 (2002), available at http://
seer.cancer.gov/csr/1973_1999/overview.pdf (as visited Mar. 3,
2003) (available in Clerk of Court’s case file). Would a rea-
sonable person who is not already afraid of cancer when the
odds of dying are about two in nine suddenly develop a “gen-
uine and serious” and “reasonable” fear when those odds
change to one in three? Would a smoker, a risktaker whose
conduct has already increased the chance of cancer death to,
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say, about one in four, compare Cagle, Criteria for Attribut-
ing Lung Cancer to Asbestos Exposure, 117 Am. J. Clin.
Path. 9 (2002), with Ries, supra, at Table I-16, and whose
chance of dying of a smoking-related disease is already
about 50-50, Centers for Disease Control and Prevention,
Projected Smoking-Related Deaths Among Youth—United
States, 45 Morbidity and Mortality Weekly Report 971
(1996), suddenly develop a reasonable, genuine, and serious
fear of cancer when the chance of cancer or smoking-related
death rises even further? There is simply no way to know,
and it is close to impossible, in the ordinary case, to evaluate
a plaintiff’s affirmative answer.

Second, the law’s recovery-limiting rules have sought
to avoid pure jury speculation, speculation that can pro-
duce “unlimited and unpredictable liability.” Metro-North,
supra, at 433 (internal quotation marks omitted). How is
the jury, without speculation, to measure compensation for
the augmentation of a cancer fear from, say, two in nine to
one in three? Given the fact that most of us lead our lives
without compensation for fear of a 22% risk of cancer death,
Ries, supra, at Table I-16, what monetary value can one at-
tach to an incrementally increased fear due to a risk, say,
of 30%? The problem here is not the unreality or lack of
seriousness of the fear. It may be all too real. The prob-
lem is the impossibility of knowing an appropriate compensa-
tion for asbestosis insofar as its appearance tears away that
veil of disregard that ordinarily shelters most of us from fear
of cancer, if not fear of death itself. The majority’s verdict
control measures, ante, at 159, n. 19, will not help much in
this respect.

Third, it would be perverse to apply tort law’s basic com-
pensatory objectives in a way that compensated less serious
injuries at the expense of more serious harms. Yet, as JUS-
TICE KENNEDY points out, the majority’s broad interpreta-
tion of the scope of compensable fears threatens to do pre-
cisely that. The kind of fear at issue here—a “brooding,
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contemplative fear,” ante, at 172 (opinion of KENNEDY, J.),
brought about by knowledge of exposure to a substance, or
of a present condition, correlated with an elevated cancer
risk—is associated quite generally with negligent exposure
to toxic substances. In addition to generating fear of can-
cer, such exposure may well produce large numbers of plain-
tiffs, serious injuries, and large monetary awards—all
against limited funds available for compensation. And, as
the history of asbestos litigation shows, such a combination
of circumstances can occur despite a threshold requirement
of physical harm.

In such cases, as JUSTICE KENNEDY points out, a rule that
allows everyone who suffers some physical harm to recover
damages for fear of correlated cancer threatens, in practice,
to exhaust the funds available for those who develop cancer
in the future, including funds available to compensate for
fear of cancer that has actually developed. Ante, at 168-170.
It is estimated, for example, that asbestos litigation has al-
ready consumed over $50 billion and that the eventual cost
may substantially exceed $200 billion. RAND Institute for
Civil Justice, S. Carroll et al., Asbestos Litigation Costs and
Compensation: An Interim Report 81 (2002), Petitioner’s
Supplemental Lodging, p. SL82 (hereinafter RAND Insti-
tute). The costs have driven dozens of companies into bank-
ruptey. Ante, at 169 (opinion of KENNEDY, J.). They have
also largely exhausted certain funds set aside for asbestos
claimants—reducing the Johns-Manville Trust for asbestos
claimants, for example, from a fund that promised to pay
100% of the value of liquidated claims to a fund that now
pays only 5%. RAND Institute 79-80. The concern that
tomorrow’s actual cancer victims will recover nothing—for
medical costs, pain, or fear—is genuine. Cf. ante, at 170
(opinion of KENNEDY, J.). And that genuine concern re-
quires this Court to make hard choices. Members of this
Court have indicated that Congress should enact legislation
to help resolve the asbestos problem. See, e. g., Ortiz v. Fi-
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breboard Corp., 527 U. S. 815, 865 (1999) (REHNQUIST, C. J.,
concurring). Congress has not responded. But that lack of
response does not require the courts to ignore the practical
problems that threaten the achievement of tort law’s basic
compensatory objectives. In this case, those concerns favor
a legal rule that will permit future cancer victims to recover
for their injuries, including emotional suffering, even if that
recovery comes at the expense of limiting the recovery for
fear of cancer available to those suffering some present
harm.

For these reasons, I would accept the majority’s limita-
tions on recovery, ante, at 157, while adding further restric-
tions to rule out recovery for fear of disease when the follow-
ing conditions are met: (1) actual development of the disease
can neither be expected nor ruled out for many years;
(2) fear of the disease is separately compensable if the dis-
ease occurs; and (3) fear of the disease is based upon risks
not significantly different in kind from the background risks
that all individuals face. Where these conditions hold,
I believe the law generally rules out recovery for fear of
cancer. This is not to say that fear of cancer is never reim-
bursable. The conditions above may not hold. Even when
they do, I would, consistent with the sense of the common
law, permit recovery where the fear of cancer is unusually
severe—where it significantly and detrimentally affects the
plaintiff’s ability to carry on with everyday life and work.
Cf. Ferrara v. Galluchio, 5 N. Y. 2d 16, 19, 152 N. E. 2d 249,
251 (1958) (awarding damages for a psychiatrist-confirmed
case of “severe cancerophobia” from a radiation burn).
However, because I believe that the above limitations create
a rule more restrictive than the jury charge here, ante, at
143 (majority opinion), and, indeed, would bar recovery as a
matter of law in this case, I too respectfully dissent from
Part III of the Court’s opinion.
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CITY OF CUYAHOGA FALLS, OHIO, ET AL. ». BUCK-
EYE COMMUNITY HOPE FOUNDATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 01-1269. Argued January 21, 2003—Decided March 25, 2003

After the City Council of Cuyahoga Falls, Ohio (hereinafter City), passed
a site-plan ordinance authorizing construction of a low-income housing
complex by respondents—a nonprofit corporation dedicated to develop-
ing affordable housing and related parties—a group of citizens filed a
formal petition requesting that the ordinance be repealed or submitted
to a popular vote. Pursuant to the City’s charter, the referendum peti-
tion stayed the site plan’s implementation until its approval by the vot-
ers. An Ohio court denied respondents an injunction against the peti-
tion, and the city engineer, on advice from the city law director, denied
their request for building permits. The voters eventually passed the
referendum, thus repealing the ordinance. Subsequently, the Ohio Su-
preme Court declared the referendum invalid under Ohio’s Constitution,
the City issued the building permits, and construction commenced.
While the state litigation was still pending, respondents filed a federal
suit against the City and its officials, seeking an injunction ordering the
City to issue the building permits, as well as declaratory and monetary
relief. They claimed that by submitting the site plan to voters, the City
and its officials violated the Equal Protection and Due Process Clauses
of the Fourteenth Amendment, as well as the Fair Housing Act. The
District Court, inter alia, denied the City’s summary judgment motion.
After the Ohio Supreme Court invalidated the referendum, thus reduc-
ing the federal action to a claim for damages for the construction delay,
the District Court granted the City and its officials summary judgment.
In reversing, the Sixth Circuit found that respondents had produced
sufficient evidence to go to trial on the allegation that the City, by allow-
ing the petition to stay the site plan’s implementation, gave effect to
the racial bias reflected in the public’s opposition to the project; that
respondents had stated a valid Fair Housing Act claim because the
City’s actions had a disparate impact based on race and family status;
and that a genuine issue of material fact existed as to whether the City
had engaged in arbitrary and irrational government conduct in violation
of substantive due process.
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Held:

1. Respondents have not presented an equal protection claim that can
survive summary judgment. Proof of racially discriminatory intent is
required to show an Equal Protection Clause violation. Arlington
Heights v. Metropolitan Housing Development Corp., 429 U. S. 252, 265.
Because respondents claim injury from the referendum petitioning proc-
ess, not from the referendum itself—which never went into effect—
cases in which this Court has subjected enacted, discretionary measures
to equal protection scrutiny and treated decisionmakers’ statements as
evidence of intent, see, e. g., Cleburne v. Cleburne Living Center, Inc.,
473 U. S. 432, 448, are inapposite. Neither of the official acts respond-
ents challenge reflects the intent required to support equal protection
liability. In submitting the referendum petition to the public, the City
acted pursuant to the requirement of its charter, which sets out a fa-
cially neutral petitioning procedure, and the city engineer, in refusing
to issue the permits, performed a nondiscretionary, ministerial act con-
sistent with the City Charter. Respondents point to no evidence sug-
gesting that these acts were themselves motivated by racial animus.
While they and the Sixth Circuit cite evidence of allegedly discrimina-
tory voter sentiment, statements made by private individuals during a
citizen-driven petition drive do not, in and of themselves, constitute
state action for Fourteenth Amendment purposes. And respondents
did not offer evidence that the private motives behind the referendum
drive are fairly attributable to the State. See Blum v. Yaretsky, 457
U.S.991,1004. In fact, by adhering to charter procedures, city officials
enabled public debate on the referendum to take place, thus advancing
significant First Amendment interests. Respondents’ alternative the-
ory—that city officials acted in concert with private citizens to prevent
the complex from being built because of the race and family status
of the likely residents—was not addressed below and apparently was
disavowed by respondents at oral argument. Moreover, respond-
ents never articulated a cognizable legal claim on such grounds. Pp.
194-198.

2. Subjecting the ordinance to the City’s referendum process did not
constitute arbitrary government conduct in violation of substantive due
process. Both of respondents’ due process claims lack merit. First,
the city engineer’s refusal to issue the building permits while the peti-
tion was pending in no sense constituted egregious or arbitrary govern-
ment conduct denying respondents the benefit of the site plan. In light
of the charter’s provision that no challenged ordinance can go into effect
until approved by the voters, the law director’s instruction to the engi-
neer represented an eminently rational directive. Indeed, the site plan,
by law, could not be implemented until the voters passed on the referen-
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dum. Respondents’ second theory—that the city’s submission of an ad-
ministrative land-use determination to the charter’s referendum proce-
dures constituted per se arbitrary conduct—has no basis in this Court’s
precedent. The people retain the power to govern through referendum
with respect to any matter, legislative or administrative, within the
realm of local affairs. Fastlake v. Forest City Enterprises, Inc., 426
U.S. 668, 674, n. 9. Though a referendum’s substantive result may be
invalid if it is arbitrary or capricious, respondents do not challenge the
referendum itself. Pp. 198-199.

3. Because respondents have abandoned their Fair Housing Act dis-
parate impact claim, the Sixth Circuit’s disparate impact holding is va-
cated, and the case is remanded with instructions to dismiss the relevant
portion of the complaint. Pp. 199-200.

263 F. 3d 627, reversed in part, vacated in part, and remanded.

(O’CONNOR, J., delivered the opinion for a unanimous Court. SCALIA, J.,
filed a concurring opinion, in which THOMAS, J., joined, post, p. 200.

Glen D. Nager argued the cause for petitioners. With him
on the briefs were Virgil Arrington, Jr., Michael A. Carvin,
and Michael S. Fried.

David B. Salmons argued the cause pro hac vice for the
United States as amicus curiae urging reversal. With him
on the brief were Solicitor General Olson, Assistant Attor-
ney General Boyd, Deputy Solicitor General Clement, Mark
L. Gross, and Teresa Kwong.

Edward G. Kramer argued the cause for respondents.
With him on the brief were Diane E. Citrino, Kenneth Ko-
walski, and Michael P. Seng.*

*Briefs of amict curiae urging reversal were filed for the City of Ath-
ens, Ohio, et al. by Barry M. Byron, John E. Gotherman, and Garry E.
Hunter; and for the International Municipal Lawyers Association et al. by
Henry W. Underhill, Jr., Charles M. Hinton, Jr., and Brad Neighbor.

Briefs of amici curiae urging affirmance were filed for the Lawyers’
Committee for Civil Rights Under Law et al. by Barbara Arnwine,
Thomas J. Henderson, Cheryl L. Ziegler, Eva Jefferson Paterson, Javier
N. Maldonado, and Michael Churchill; for the National Association of
Home Builders by Thomas Jon Ward; for the National Fair Housing Alli-
ance et al. by Joseph R. Guerra, Thomas Healy, John P. Relman, Meera
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JUSTICE O’CONNOR delivered the opinion of the Court.

In 1995, the city of Cuyahoga Falls, Ohio (hereinafter
City), submitted to voters a facially neutral referendum peti-
tion that called for the repeal of a municipal housing ordi-
nance authorizing construction of a low-income housing com-
plex. The United States Court of Appeals for the Sixth
Circuit found genuine issues of material fact with regard to
whether the City violated the Equal Protection Clause, the
Due Process Clause, and the Fair Housing Act, 82 Stat. 81,
as amended, 42 U. S. C. §3601 et seq., by placing the petition
on the ballot. We granted certiorari to determine whether
the Sixth Circuit erred in ruling that respondents’ suit
against the City could proceed to trial.

I
A

In June 1995, respondents Buckeye Community Hope
Foundation, a nonprofit corporation dedicated to developing
affordable housing through the use of low-income tax credits,
and others (hereinafter Buckeye or respondents), purchased
land zoned for apartments in Cuyahoga Falls, Ohio. In Feb-
ruary 1996, Buckeye submitted a site plan for Pleasant
Meadows, a multifamily, low-income housing complex, to the
city planning commission. Residents of Cuyahoga Falls im-
mediately expressed opposition to the proposal. See 263
F. 3d 627, 630 (CA6 2001). After respondents agreed to var-
ious conditions, including that respondents build an earthen
wall surrounded by a fence on one side of the complex, the
commission unanimously approved the site plan and submit-
ted it to the city council for final authorization.

As the final approval process unfolded, public opposition
to the plan resurfaced and eventually coalesced into a refer-

Trehan, and Robert G. Schwemm, and for the National Multi Housing
Council et al. by Leo G. Rydzewski and Clarine Nardi Riddle.

John H. Findley and Meriem L. Hubbard filed a brief for the Pacific
Legal Foundation et al. as amict curiae.
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endum petition drive. See Cuyahoga Falls City Charter,
Art. 9, §2, App. 14 (giving voters “the power to approve or
reject at the polls any ordinance or resolution passed by the
Council” within 30 days of the ordinance’s passage). At city
council meetings and independent gatherings, some of which
the mayor attended to express his personal opposition to the
site plan, citizens of Cuyahoga Falls voiced various concerns:
that the development would cause crime and drug activity
to escalate, that families with children would move in, and
that the complex would attract a population similar to the
one on Prange Drive, the City’s only African-American
neighborhood. See, e. g., 263 F. 3d, at 636-637; App. 98, 139,
191; Tr. 182-185, 270, 316. Nevertheless, because the plan
met all municipal zoning requirements, the city council ap-
proved the project on April 1, 1996, through City Ordi-
nance No. 48-1996.

On April 29, a group of citizens filed a formal petition with
the City requesting that the ordinance be repealed or sub-
mitted to a popular vote. Pursuant to the charter, which
provides that an ordinance challenged by a petition “shall
[not] go into effect until approved by a majority” of voters,
the filing stayed the implementation of the site plan. Art. 9,
§2, App. 15. On April 30, respondents sought an injunction
against the petition in state court, arguing that the Ohio
Constitution does not authorize popular referendums on ad-
ministrative matters. On May 31, the Court of Common
Pleas denied the injunction. Civ. No. 96-05-1701 (Summit
County), App. to Pet. for Cert. 255a. A month later, re-
spondents nonetheless requested building permits from the
City in order to begin construction. On June 26, the city
engineer rejected the request after being advised by the city
law director that the permits “could not be issued because
the site plan ordinance ‘does not take effect’ due to the peti-
tions.” 263 F. 3d, at 633.

In November 1996, the voters of Cuyahoga Falls passed
the referendum, thus repealing Ordinance No. 48-1996. In
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a joint stipulation, however, the parties agreed that the
results of the election would not be certified until the liti-
gation over the referendum was resolved. See Stipulation
and Jointly Agreed upon Preliminary Injunction Order in
No. 5:96 CV 1458 (ND Ohio, Nov. 25, 1996). In July 1998,
the Ohio Supreme Court, having initially concluded that
the referendum was proper, reversed itself and declared
the referendum unconstitutional. 82 Ohio St. 3d 539, 697
N. E. 2d 181 (holding that the Ohio State Constitution au-
thorizes referendums only in relation to legislative acts, not
administrative acts, such as the site-plan ordinance). The
City subsequently issued the building permits, and Buckeye
commenced construction of Pleasant Meadows.

B

In July 1996, with the state-court litigation still pending,
respondents filed suit in federal court against the City and
several city officials, seeking an injunction ordering the City
to issue the building permits, as well as declaratory and mon-
etary relief. Buckeye alleged that “in allowing a site plan
approval ordinance to be submitted to the electors of Cuya-
hoga Falls through a referendum and in rejecting [its] appli-
cation for building permits,” the City and its officials violated
the Equal Protection and Due Process Clauses of the Four-
teenth Amendment, as well as the Fair Housing Act, 42
U.S.C. §3601. Complaint in No. 5:96 CV 1458 {1 (ND Ohio,
July 5, 1996) (hereinafter Complaint). In June 1997, the
District Court dismissed the case against the mayor in his
individual capacity but denied the City’s motion for summary
judgment on the equal protection and due process claims,
concluding that genuine issues of material fact existed as
to both claims. 970 F. Supp. 1289, 1308 (ND Ohio 1997).
After the Ohio Supreme Court declared the referendum in-
valid in 1998, thus reducing respondents’ action to a claim
for damages for the delay in construction, the City and its
officials again moved for summary judgment. On November
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19, 1999, the District Court granted the motion on all counts.
Civ. No. 5:96 CV 1458, App. to Pet. for Cert. 35a.

The Court of Appeals for the Sixth Circuit reversed. As
to respondents’ equal protection claim, the court concluded
that they had produced sufficient evidence to go to trial on
the allegation that the City, by allowing the referendum peti-
tion to stay the implementation of the site plan, gave effect
to the racial bias reflected in the public’s opposition to the
project. See 263 F. 3d, at 639. The court then held that
even if respondents failed to prove intentional discrimina-
tion, they stated a valid claim under the Fair Housing Act
on the theory that the City’s actions had a disparate impact
based on race and family status. See id., at 640. Finally,
the court concluded that a genuine issue of material fact ex-
isted as to whether the City, by denying respondents the
benefit of the lawfully approved site plan, engaged in arbi-
trary and irrational government conduct in violation of sub-
stantive due process. Id., at 644. We granted certiorari,
536 U. S. 938 (2002), and now reverse the constitutional hold-
ings and vacate the Fair Housing Act holding.

II

Respondents allege that by submitting the petition to the
voters and refusing to issue building permits while the peti-
tion was pending, the City and its officials violated the Equal
Protection Clause. See Complaint §41. Petitioners claim
that the Sixth Circuit went astray by ascribing the motiva-
tions of a handful of citizens supportive of the referendum to
the City. We agree with petitioners that respondents have
failed to present sufficient evidence of an equal protection
violation to survive summary judgment.

We have made clear that “[p]roof of racially discriminatory
intent or purpose is required” to show a violation of the
Equal Protection Clause. Arlington Heights v. Metropoli-
tan Housing Development Corp., 429 U.S. 252, 265 (1977)
(citing Washington v. Davis, 426 U. S. 229 (1976)). In decid-
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ing the equal protection question, the Sixth Circuit erred in
relying on cases in which we have subjected enacted, discre-
tionary measures to equal protection scrutiny and treated
decisionmakers’ statements as evidence of such intent. See
263 F. 3d, at 634-635 (citing Cleburne v. Cleburne Living
Center, Inc., 473 U. S. 432, 448 (1985); Arlington Heights V.
Metropolitan Housing Development Corp., supra, at 268,
and Hunter v. Erickson, 393 U. S. 385, 392 (1969)). Because
respondents claim injury from the referendum petitioning
process and not from the referendum itself—which never
went into effect—these cases are inapposite. Ultimately,
neither of the official acts respondents challenge reflects the
intent required to support equal protection liability.

First, in submitting the referendum petition to the voters,
the City acted pursuant to the requirements of its charter,
which sets out a facially neutral petitioning procedure. See
Art. 9, §2. By placing the referendum on the ballot, the
City did not enact the referendum and therefore cannot be
said to have given effect to voters’ allegedly discriminatory
motives for supporting the petition. Similarly, the city engi-
neer, in refusing to issue the building permits while the ref-
erendum was still pending, performed a nondiscretionary,
ministerial act. He acted in response to the city law direc-
tor’s instruction that the building permits “could not . . .
issue” because the charter prohibited a challenged site-plan
ordinance from going into effect until “approved by a major-
ity of those voting thereon,” App. 16. See 263 F. 3d, at 633.
Respondents point to no evidence suggesting that these offi-
cial acts were themselves motivated by racial animus. Re-
spondents do not, for example, offer evidence that the City
followed the obligations set forth in its charter because of
the referendum’s discriminatory purpose, or that city officials
would have selectively refused to follow standard charter
procedures in a different case.

Instead, to establish discriminatory intent, respondents
and the Sixth Circuit both rely heavily on evidence of alleg-
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edly discriminatory voter sentiment. See ud., at 635-637.
But statements made by private individuals in the course of
a citizen-driven petition drive, while sometimes relevant to
equal protection analysis, see supra, at 194, do not, in and of
themselves, constitute state action for the purposes of the
Fourteenth Amendment. Cf. Blum v. Yaretsky, 457 U.S.
991, 1002-1003 (1982) (“‘[T]he principle has become firmly
embedded in our constitutional law that the action inhibited
by the first section of the Fourteenth Amendment is only
such action as may fairly be said to be that of the States’”
(quoting Shelley v. Kraemer, 334 U. S. 1, 13 (1948))). More-
over, respondents put forth no evidence that the “private
motives [that] triggered” the referendum drive “can fairly be
attributed to the State.” Blum v. Yaretsky, supra, at 1004.

In fact, by adhering to charter procedures, city officials
enabled public debate on the referendum to take place, thus
advancing significant First Amendment interests. In as-
sessing the referendum as a “basic instrument of democratic
government,” Eastlake v. Forest City Enterprises, Inc., 426
U. S. 668, 679 (1976), we have observed that “[p]rovisions for
referendums demonstrate devotion to democracy, not to bias,
discrimination, or prejudice,” James v. Valtierra, 402 U. S.
137, 141 (1971). And our well established First Amendment
admonition that “government may not prohibit the expres-
sion of an idea simply because society finds the idea itself
offensive or disagreeable,” Texas v. Johnson, 491 U. S. 397,
414 (1989), dovetails with the notion that all citizens, regard-
less of the content of their ideas, have the right to petition
their government. Cf. Meyer v. Grant, 486 U. S. 414, 421-
422 (1988) (describing the circulation of an initiative petition
as “‘core political speech’”); Police Dept. of Chicago v. Mos-
ley, 408 U. S. 92, 96 (1972) (“[Glovernment may not grant the
use of a forum to people whose views it finds acceptable, but
deny use to those wishing to express less favored or more
controversial views”). Again, statements made by decision-
makers or referendum sponsors during deliberation over a
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referendum may constitute relevant evidence of discrimina-
tory intent in a challenge to an ultimately enacted initiative.
See, e. g., Washington v. Seattle School Dist. No. 1, 458 U. S.
457, 471 (1982) (considering statements of initiative sponsors
in subjecting enacted referendum to equal protection scru-
tiny); Arlington Heights v. Metropolitan Housing Devel-
opment Corp., 429 U.S., at 268. But respondents do not
challenge an enacted referendum.

In their brief to this Court, respondents offer an alterna-
tive theory of equal protection liability: that city officials, in-
cluding the mayor, acted in concert with private citizens to
prevent Pleasant Meadows from being built because of the
race and family status of its likely residents. See Brief for
Respondents 12-26; Tr. of Oral Arg. 33-34, 36-40, 43. Re-
spondents allege, among other things, that the city law direc-
tor prompted disgruntled voters to file the petition, that the
city council intentionally delayed its deliberations to thwart
the development, and that the mayor stoked the public oppo-
sition. See Brief for Respondents 17. Not only did the
courts below not directly address this theory of liability, but
respondents also appear to have disavowed this claim at oral
argument, focusing instead on the denial of the permits.
See Tr. of Oral Arg. 37-38.

What is more, respondents never articulated a cognizable
legal claim on these grounds. Respondents fail to show that
city officials exercised any power over voters’ decision-
making during the drive, much less the kind of “coercive
power” either “overt or covert” that would render the vot-
ers’ actions and statements, for all intents and purposes,
state action. Blum v. Yaretsky, 457 U. S., at 1004. Nor, as
noted above, do respondents show that the voters’ senti-
ments can be attributed in any way to the state actors
against which it has brought suit. See ibid. Indeed, in
finding a genuine issue of material fact with regard to intent,
the Sixth Circuit relied almost entirely on apparently inde-
pendent statements by private citizens. See 263 F. 3d, at
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635—-637. And in dismissing the claim against the mayor in
his individual capacity, the District Court found no evidence
that he orchestrated the referendum. See 970 F. Supp., at
1321. Respondents thus fail to present an equal protection
claim sufficient to survive summary judgment.

III

In evaluating respondents’ substantive due process claim,
the Sixth Circuit found, as a threshold matter, that respond-
ents had a legitimate claim of entitlement to the building
permits, and therefore a property interest in those permits,
in light of the city council’s approval of the site plan. See
263 F. 3d, at 642. The court then held that respondents had
presented sufficient evidence to survive summary judgment
on their claim that the City engaged in arbitrary conduct
by denying respondents the benefit of the plan. Id., at 644.
Both in their complaint and before this Court, respondents
contend that the City violated substantive due process, not
only for the reason articulated by the Sixth Circuit, but also
on the grounds that the City’s submission of an administra-
tive land-use determination to the charter’s referendum pro-
cedures constituted per se arbitrary conduct. See Com-
plaint {939, 43; Brief for Respondents 32-49. We find no
merit in either claim.

We need not decide whether respondents possessed a
property interest in the building permits, because the city
engineer’s refusal to issue the permits while the petition was
pending in no sense constituted egregious or arbitrary gov-
ernment conduct. See County of Sacramento v. Lewis, 523
U. S. 833, 846 (1998) (noting that in our evaluations of “abu-
sive executive action,” we have held that “only the most
egregious official conduct can be said to be ‘arbitrary in the
constitutional sense’”). In light of the charter’s provision
that “[n]Jo such ordinance [challenged by a petition] shall go
into effect until approved by a majority of those voting



Cite as: 538 U. S. 188 (2003) 199

Opinion of the Court

thereon,” Art. 9, §2, App. 15, the law director’s instruction
to the engineer to not issue the permits represented an emi-
nently rational directive. Indeed, the site plan, by law,
could not be implemented until the voters passed on the
referendum.

Respondents’ second theory of liability has no basis in our
precedent. As a matter of federal constitutional law, we
have rejected the distinction that respondents ask us to
draw, and that the Ohio Supreme Court drew as a matter of
state law, between legislative and administrative referen-
dums. In Fastlake v. Forest City Enterprises, Inc., 426
U. S., at 672, 675, we made clear that because all power stems
from the people, “[a] referendum cannot . . . be characterized
as a delegation of power,” unlawful unless accompanied by
“discernible standards.” The people retain the power to
govern through referendum “‘with respect to any matter,
legislative or administrative, within the realm of local af-
fairs.”” Id., at 674, n. 9. Cf. James v. Valtierra, 402 U. S.
137. Though the “substantive result” of a referendum may
be invalid if it is “arbitrary and capricious,” Fastlake v.
Forest City Enterprises, supra, at 676, respondents do not
challenge the referendum itself. The subjection of the site-
plan ordinance to the City’s referendum process, regardless
of whether that ordinance reflected an administrative or leg-
islative decision, did not constitute per se arbitrary govern-
ment conduct in violation of due process.

Iv

For the reasons detailed above, we reverse the Sixth Cir-
cuit’s judgment with regard to respondents’ equal protection
and substantive due process claims. The Sixth Circuit also
held that respondents’ disparate impact claim under the Fair
Housing Act could proceed to trial, 263 F. 3d, at 641, but
respondents have now abandoned the claim. See Brief for
Respondents 31. We therefore vacate the Sixth Circuit’s
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disparate impact holding and remand with instructions to
dismiss, with prejudice, the relevant portion of the com-
plaint. See Deakins v. Monaghan, 484 U. S. 193, 200 (1988).
The judgment of the United States Court of Appeals for
the Sixth Circuit is, accordingly, reversed in part and vacated
in part, and the case is remanded for further proceedings

consistent with this opinion.
It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

I join the Court’s opinion, including Part III, which con-
cludes that respondents’ assertions of arbitrary government
conduct must be rejected. I write separately to observe
that, even if there had been arbitrary government conduct,
that would not have established the substantive-due-process
violation that respondents claim.

It would be absurd to think that all “arbitrary and capri-
cious” government action violates substantive due process—
even, for example, the arbitrary and capricious cancellation
of a public employee’s parking privileges. The judicially
created substantive component of the Due Process Clause
protects, we have said, certain “fundamental liberty inter-
est[s]” from deprivation by the government, unless the in-
fringement is narrowly tailored to serve a compelling state
interest. Washington v. Glucksberg, 521 U.S. 702, 721
(1997). Freedom from delay in receiving a building permit
is not among these “fundamental liberty interests.” To the
contrary, the Takings Clause allows government confisca-
tion of private property so long as it is taken for a public
use and just compensation is paid; mere regulation of land
use need not be “narrowly tailored” to effectuate a “compel-
ling state interest.” Those who claim “arbitrary” depriva-
tions of nonfundamental liberty interests must look to the
Equal Protection Clause, and Graham v. Connor, 490 U. S.
386, 395 (1989), precludes the use of “‘substantive due proc-
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ess’” analysis when a more specific constitutional provision
governs.

As for respondents’ assertion that referendums may not
be used to decide whether low-income housing may be built
on their land: that is not a substantive-due-process claim, but
rather a challenge to the procedures by which respondents
were deprived of their alleged liberty interest in building on
their land. There is nothing procedurally defective about
conditioning the right to build low-income housing on the
outcome of a popular referendum, cf. James v. Valtierra, 402
U. S. 137 (1971), and the delay in issuing the permit was pre-
scribed by a duly enacted provision of the Cuyahoga Falls
City Charter (Art. 9, § 2), which surely constitutes “due proc-
ess of law,” see Connecticut Dept. of Public Safety v. Doe,
ante, p. 8 (SCALIA, J., concurring).

With these observations, I join the Court’s opinion.
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Amendments made to 28 U. 8. C., ch. 153, by the Antiterrorism and Effec-
tive Death Penalty Act of 1996 (AEDPA) do not apply to cases pending
in federal court on April 24, 1996—AEDPA’s effective date. Lindh v.
Murphy, 521 U. S. 320. Respondent was convicted of first-degree mur-
der and sentenced to death in California state court. After his petition
for state postconviction relief was denied, he moved for the appointment
of federal habeas counsel and a stay of execution in Federal District
Court on May 12, 1995, and later filed a federal habeas application on
July 2, 1996. Although he filed the habeas application after AEDPA’s
effective date, the District Court concluded, inter alia, that it was not
subject to AEDPA because his motions for counsel and a stay were filed
prior to that date. The Ninth Circuit agreed that the application was
not subject to AEDPA, but reversed for reasons not relevant here.

Held: For purposes of applying the Lindh rule, a case does not become
“pending” until an actual application for habeas relief is filed in fed-
eral court. Respondent’s application is subject to AEDPA’s amend-
ments because it was not filed until after AEDPA’s effective date.
Pp. 205-210.

(a) Because of AEDPA’s heavy emphasis on the standards governing
the review of a habeas application’s merits, the Court interprets the
Lindh rule in view of that emphasis. Thus, whether AEDPA applies
to a state prisoner turns on what was before a federal court on AEDPA’s
effective date. If, on that date, the state prisoner had before a federal
court a habeas application seeking an adjudication on the merits of the
prisoner’s claims, then AEDPA does not apply. Otherwise, an applica-
tion filed after AEDPA’s effective date should be reviewed under
AEDPA, even if other filings by that same applicant—e. g., a request for
the appointment of counsel or a motion for a stay of execution—were
presented to a federal court prior to AEDPA’s effective date. A review
of the amended chapter 153 supports this conclusion. For example, 28
U. S. C. §2254(e)(1) provides that, “[iln a proceeding instituted by an
application for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State court, a determination of a factual issue made
by a State court shall be presumed to be correct.” (Emphasis added.)
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Under the Ninth Circuit’s view, that presumption would rarely apply in
a capital case, as §2254(e)(1) would be applicable only to those capital
prisoners who did not need counsel and did not seek a stay. AEDPA’s
text, however, contains no indication that §2254(e)(1) was intended to
have such a limited scope. Nor is it reasonable to believe that Congress
meant for a capital prisoner to avoid application of §2254(e)(1)’s strin-
gent requirements simply by filing a request for counsel or a motion for
a stay before filing an actual habeas application. Finally, the proce-
dural rules governing § 2254 cases reinforce the Court’s view. The Fed-
eral Rules of Civil Procedure apply in the habeas context to the extent
that they are not inconsistent with the Habeas Corpus Rules. Because
nothing in the Habeas Rules contradicts Federal Rule of Civil Proce-
dure 3—“[a] civil action is commenced by filing a complaint”—the logi-
cal conclusion is that a habeas suit begins with the filing of a habeas
application, the equivalent of a complaint in an ordinary civil case.
Pp. 205-208.

(b) As the task here is to apply Lindh to an action under chapter 153,
respondent’s request to look at provisions in chapter 154 is inapposite.
Moreover, his reliance on McFarland v. Scott, 512 U. S. 849, which in-
volved the interpretation of §2251, not §2254, and must be understood
in light of the Court’s concern to protect the right to counsel contained
in 18 U.S. C. §848(q)(4)(B), and Hohkn v. United States, 524 U. S. 236,
which says nothing about whether a request for counsel or motion for a
stay suffices to create a “case” that is “pending” within the Lindh rule’s
meaning, is misplaced. Pp. 208-210.

275 F. 3d 769, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and STEVENS, SCALIA, and KENNEDY, JJ., joined. O’CONNOR, .,
filed an opinion concurring in the judgment, post, p. 210. SOUTER, J., filed
a dissenting opinion, in which GINSBURG and BREYER, JJ., joined, post,
p. 213.

Janis S. McLean, Supervising Deputy Attorney General
of California, argued the cause for petitioner. With her on
the briefs were Bill Lockyer, Attorney General of California,
Robert R. Anderson, Chief Assistant Attorney General, Jo
Graves, Senior Assistant Attorney General, and Clayton S.
Tanaka, Deputy Attorney General.
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Lynne S. Coffin argued the cause for respondent. With
her on the brief were Andrew S. Love and Denise Kendall.*

JUSTICE THOMAS delivered the opinion of the Court.

In Lindh v. Murphy, 521 U.S. 320 (1997), we held that
amendments made to chapter 153 of Title 28 of the United
States Code by the Antiterrorism and Effective Death Pen-
alty Act of 1996 (AEDPA), 110 Stat. 1214, do not apply to
cases pending in federal court on April 24, 1996—AEDPA’s
effective date. In this case we consider when a capital ha-
beas case becomes “pending” for purposes of the rule an-

nounced in Lindh.
I

Respondent Robert Garceau brutally killed his girlfriend
Maureen Bautista and her 14-year-old son, Telesforo Bau-
tista. He was convicted of first-degree murder and sen-
tenced to death. The California Supreme Court affirmed re-
spondent’s conviction and sentence, People v. Garceau, 6 Cal.
4th 140, 862 P. 2d 664 (1993), and denied on the merits his
petition for state postconviction relief. We denied certio-
rari. 513 U. S. 848 (1994).

On May 12, 1995, respondent filed a motion for the appoint-
ment of federal habeas counsel and an application for a stay
of execution in the United States District Court for the East-
ern Distriect of California. The District Court promptly
issued a 45-day stay of execution. On June 26, 1995, the
District Court appointed counsel and extended the stay of
execution for another 120 days. On August 1, 1995, the
State filed a motion to vacate the stay, in part because re-
spondent had failed to file a “specification of nonfrivolous
issues,” as required by local court rules. Brief for Respond-

*Kent S. Scheidegger and Charles L. Hobson filed a brief for the Crimi-
nal Justice Legal Foundation as amicus curiae urging reversal.

Leon Friedman, Jeffrey L. Kirchmeier, and Joshua L. Dratel filed a
brief for the Association of the Bar of the City of New York as amicus
curiae urging affirmance.
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ent 2. Respondent cured that defect, and, on October 13,
1995, the District Court denied the State’s motion and or-
dered that the habeas petition be filed within nine months.
Respondent filed his application for habeas relief on July 2,
1996.

Although respondent’s habeas application was filed after
AEDPA’s effective date, the District Court, following Circuit
precedent, concluded that the application was not subject to
AEDPA. See App. to Pet. for Cert. 31-32 (citing Lindh,
supra, Calderon v. United States Dist. Ct. for the Central
Dist. of Cal., 163 F. 3d 530, 540 (CA9 1998) (en banc), cert.
denied, 526 U. S. 1060 (1999)). On the merits, however, the
District Court ruled that respondent was not entitled to ha-
beas relief. The Court of Appeals for the Ninth Circuit re-
versed. Like the District Court, the Ninth Circuit con-
cluded AEDPA does not apply to respondent’s application.
275 F. 3d 769, 772, n. 1 (2001). Unlike the District Court,
however, the Ninth Circuit granted habeas relief for reasons
that are not relevant to our discussion here. Id., at 777-778.
We granted certiorari. 536 U. S. 990 (2001).

II

As already noted, we held in Lindh that the new provi-
sions of chapter 153 of Title 28 do not apply to cases pending
as of the date AEDPA became effective. Lindh, however,
had no occasion to elaborate on the precise time when a case
becomes “pending” for purposes of chapter 153 because in
that case petitioner’s habeas application had been filed prior
to AEDPA'’s effective date. See Lindh, supra, at 323 (noting
that petitioner filed his federal habeas application on July 9,
1992). Since Lindh, the Courts of Appeals have divided on
the question whether AEDPA applies to a habeas application
filed after AEDPA’s effective date if the applicant sought the
appointment of counsel or a stay of execution (or both) prior
to that date. Five Courts of Appeals have ruled that
AEDPA applies, see, e.g., Isaacs v. Head, 300 F. 3d 1232,
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1245-1246 (CA11 2002); Moore v. Gibson, 195 F. 3d 1152,
1160-1163 (CA10 1999); Gosier v. Welborn, 175 F. 3d 504, 506
(CA7 1999); Williams v. Coyle, 167 F. 3d 1036, 1037-1040
(CA6 1999); Williams v. Cain, 125 F. 3d 269, 273-274 (CA5
1997), while the Court of Appeals for the Ninth Circuit has
held it does not, Calderon, supra, at 539-540. For the rea-
sons stated below, we agree with the majority of the Courts
of Appeals.

Congress enacted AEDPA to reduce delays in the execu-
tion of state and federal criminal sentences, particularly in
capital cases, see Williams v. Taylor, 529 U.S. 362, 386
(2000) (opinion of STEVENS, J.) (“Congress wished to curb
delays, to prevent ‘retrials’ on federal habeas, and to give
effect to state convictions to the extent possible under law”);
see also id., at 404 (majority opinion), and “to further the
principles of comity, finality, and federalism,” Williams v.
Taylor, 529 U. S. 420, 436 (2000). One of the methods Con-
gress used to advance these objectives was the adoption of
an amended 28 U. S. C. §2254(d). Williams, 529 U. S., at 404
(“It cannot be disputed that Congress viewed §2254(d)(1) as
an important means by which its goals for habeas reform
would be achieved”). As we have explained before, § 2254(d)
places “new constraint[s] on the power of a federal habeas
court to grant a state prisoner’s application for a writ of ha-
beas corpus with respect to claims adjudicated on the merits
in state court.” Id., at 412. Our cases make clear that
AEDPA in general and §2254(d) in particular focus in large
measure on revising the standards used for evaluating the
merits of a habeas application. See id., at 412-413; Lindh,
supra, at 329 (noting that “amended §2254(d) . . . governs
standards affecting entitlement to relief”); see also Farly v.
Packer, 537 U. S. 3 (2002) (per curiam) (applying AEDPA’s
standards); Woodford v. Visciotti, 537 U.S. 19 (2002) (per
curiam) (same).

Because of AEDPA’s heavy emphasis on the standards
governing the review of the merits of a habeas application,
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we interpret the rule announced in Lindh in view of that
emphasis, as have the majority of the Courts of Appeals.
See, e. g., Holman v. Gilmore, 126 F. 3d 876, 880 (CAT7 1997)
(“['T]he motion for counsel is not itself a petition, because it
does not call for (or even permit) a decision on the merits.
And it is ‘the merits’ that the amended §2254(d)(1) is all
about”); Isaacs, supra, at 1245 (same); Coyle, supra, at 1040
(same). Thus, whether AEDPA applies to a state prisoner
turns on what was before a federal court on the date AEDPA
became effective. If, on that date, the state prisoner had
before a federal court an application for habeas relief seeking
an adjudication on the merits of the petitioner’s claims, then
amended § 2254(d) does not apply. Otherwise, an application
filed after AEDPA’s effective date should be reviewed under
AEDPA, even if other filings by that same applicant—such
as, for example, a request for the appointment of counsel or
a motion for a stay of execution—were presented to a federal
court prior to AEDPA’s effective date.

A review of the amended chapter 153 supports our conclu-
sion. For instance, §2254(e)(1) provides that, “[iln a pro-
ceeding instituted by an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of
a State court, a determination of a factual issue made by a
State court shall be presumed to be correct.” (Emphasis
added.) Under the Ninth Circuit’s view, the presumption
established in §2254(e)(1) would rarely apply in a capital
case. If, as the Ninth Circuit held, a capital habeas case
can be commenced (and, therefore, may become pending for
purposes of Lindh) with the filing of a request for the ap-
pointment of counsel or a motion for a stay, then §2254(e)(1),
which by its terms applies only to a proceeding “instituted”
by “an application for a writ of habeas corpus,” would not
apply to any capital prisoners whose first filing in federal
court is a request for the appointment of counsel or a motion
for a stay. This would make §2254(e)(1) applicable only to
those capital prisoners who did not need counsel and did not
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seek a stay. AKEDPA’s text, however, contains no indication
that §2254(e)(1) was intended to have such a limited scope.
Nor is it reasonable to believe that Congress meant for a
capital prisoner to avoid the application of the stringent re-
quirements of §2254(e)(1) simply by filing a request for coun-
sel or a motion for a stay before filing an actual application
for habeas relief. Other provisions of chapter 153 likewise
support our view. See, e. g., 28 U. S. C. §2241(d) (indicating
that the power to grant a writ is not triggered except by
“application for a writ of habeas corpus”); § 2244(a) (provid-
ing that federal judges are not required to “entertain” a sec-
ond or successive “application for a writ of habeas corpus”
except as provided for by statute).

Finally, our conclusion is reinforced by the procedural
rules governing §2254 cases. Federal Rule of Civil Proce-
dure 3 explains that “[a] civil action is commenced by filing
a complaint.” The Federal Rules of Civil Procedure apply
in the context of habeas suits to the extent that they are not
inconsistent with the Habeas Corpus Rules. See 28 U. S. C.
§2254 Rule 11; Fed. Rule Civ. Proc. 81(a)(2); Pitchess v.
Dawis, 421 U. S. 482, 489 (1975) (per curiam). Nothing in
the Habeas Corpus Rules contradicts Rule 3. The logical
conclusion, therefore, is that a habeas suit begins with the
filing of an application for habeas corpus relief—the equiva-
lent of a complaint in an ordinary civil case.

II1

Respondent asks us to determine the scope of the rule
announced in Lindh by looking at some of the provisions of
chapter 154 of Title 28. But our task in this case is to apply
Lindh to an action under chapter 153; thus, the precise
phrasing of provisions in chapter 154 is inapposite to our
inquiry here.

Moreover, respondent’s argument that our holding in Mec-
Farland v. Scott, 512 U. S. 849 (1994), should inform our deci-
sion here is unpersuasive. To begin with, McFarland in-
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volved the interpretation of §2251, not §2254, which is at
issue here. And, as the Courts of Appeals have recognized,
see Isaacs, 300 F. 3d, at 1242-1246 (collecting and discussing
authorities), the Court’s ruling in McFarland must be under-
stood in light of the Court’s concern to protect the right to
counsel contained in 21 U. S. C. §848(q)(4)(B). McFarland,
512 U. S., at 855 (“This interpretation is the only one that
gives meaning to the statute as a practical matter”); id., at
856 (“Requiring an indigent capital petitioner to proceed
without counsel in order to obtain counsel thus would expose
him to the substantial risk that his habeas claims never
would be heard on the merits. Congress legislated against
this legal backdrop in adopting §848(q)(4)(B), and we safely
assume that it did not intend for the express requirement of
counsel to be defeated in this manner”); id., at 857 (“Even if
the District Court had granted McFarland’s motion for ap-
pointment of counsel and had found an attorney to represent
him, this appointment would have been meaningless unless
McFarland’s execution also was stayed”). Thus, McFarland
cannot carry the day for respondent.

Similarly, the Ninth Circuit’s and respondent’s reliance on
Hohn v. United States, 524 U. S. 236 (1998), is misplaced. In
Hohn, we considered whether this Court has jurisdiction to
review a court of appeals’ denial of a certificate of appealabil-
ity (COA). To answer that question we focused on the text
of 28 U.S.C. §1254, which “confines our jurisdiction to
‘[clases in’ the courts of appeals.” Hohn, supra, at 241 (cit-
ing Nixon v. Fitzgerald, 457 U. S. 731, 741-742 (1982)). Al-
though we concluded that an application for a COA consti-
tuted a case within the meaning of § 1254, we did not provide
an all-purpose definition of the term “case.” Thus, while
Hohn might support an argument that respondent’s request
for appointment of counsel and his motion for a stay of execu-
tion began a “case” that could be reviewed on appeal, see,
e. g., Goster, 175 F. 3d, at 506 (“[A] request for counsel is a
‘case’ in the sense that it is subject to appellate review (and,
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if need be, review by the Supreme Court)”), it says nothing
about whether a request for counsel or motion for a stay
suffices to create a “case” that is “pending” within the mean-
ing of the Lindh rule.

* * *

In sum, we hold that, for purposes of applying the rule
announced in Lindh, a case does not become “pending” until
an actual application for habeas corpus relief is filed in fed-
eral court. Because respondent’s federal habeas corpus ap-
plication was not filed until after AEDPA’s effective date,
that application is subject to AEDPA’s amendments.! Ac-
cordingly, we reverse the judgment of the Court of Appeals
and remand the case for further proceedings consistent with
this opinion.?

It is so ordered.

JUSTICE O’CONNOR, concurring in the judgment.

The Court today holds that the post-Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA) version of 28

1JusTIiCE O’CONNOR contends that we may have misapplied our test
because a filing labeled “Specification of Non-Frivolous Issues” placed the
merits of respondent’s claims before the District Court before AEDPA’s
effective date. Post, at 211 (opinion concurring in judgment). That is
simply not so. Respondent’s “Specification of Non-Frivolous Issues”
plainly stated that “[bJased on a preliminary review of case materials,
counsel believes the following federal constitutional issues exist in this
case and are among the issues that may be raised on [Garceau’s] behalf in
a petition for habeas corpus.” App. to Brief in Opposition 227 (emphasis
added). The clear import of this language is that the filing itself did not
seek any relief on the merits or place the merits of respondent’s claims
before the District Court for decision. Rather, the document simply
alerted the District Court as to some of the possible claims that might be
raised by respondent in the future. Indeed, the habeas corpus application
respondent eventually filed contained numerous issues that were not men-
tioned in the “Specification of Non-Frivolous Issues.”

2In view of the question on which we granted certiorari, we de-
cline petitioner’s request to rule on the merits of respondent’s habeas
application.
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U. S. C. §2254 applies to respondent Robert Garceau’s
habeas corpus application because Garceau did not file his
application until after AEDPA’s effective date. 1 agree
with that holding. I concur only in the judgment, however,
because in my view the Court’s reasoning is broader than
necessary.

The Court states that if “the state prisoner had before
a federal court an application for habeas relief seeking an
adjudication on the merits of the petitioner’s claims, then
amended §2254(d) does not apply.” Ante, at 207. Under
the facts of this case, however, the Court may have misap-
plied its own rule. As the Court concedes, ante, at 204-205,
the District Court had a pre-AEDPA filing setting forth the
merits of Garceau’s claims. After Garceau filed a motion for
the appointment of counsel, motion for a stay, and motion for
leave to file a habeas application, the District Court stayed
Garceau’s execution. Over the objection of the State, the
District Court held that Garceau had identified nonfrivolous
issues so that a stay of the execution was appropriate. It is
difficult to see how the “merits” were not in front of the
District Court at that time, which was well before AEDPA’s
effective date.

In addition, the Court does not adequately distinguish Mc-
Farland v. Scott, 512 U. S. 849 (1994). Although I dissented
from that case, I also recognize that “the doctrine of stare
decisis is most compelling” when the Court confronts “a pure
question of statutory construction.” Hilton v. South Caro-
lina Public Railways Comm’n, 502 U.S. 197, 205 (1991).
The Court here, however, appears to adopt the reasoning of
the dissent in McFarland. Compare ante, at 208 (“Finally,
our conclusion is reinforced by the procedural rules govern-
ing §2254 cases”), with McFarland, supra, at 862 (O’CON-
NOR, J., dissenting in relevant part) (“The rules governing
§ 2254 cases confirm this conclusion”). I see no need to ques-
tion the underpinnings of McFarland in this case, and I ac-
cept the holding of McFarland that an application for a writ
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of habeas corpus is not necessary to trigger the beginning of
a habeas proceeding. See, e. g., 28 U. S. C. §§2251, 2262.

I agree, however, with the Court’s conclusion that the
post-AEDPA version of § 2254 is applicable to Garceau’s case.
The text of §2254 itself provides the answer. Both before
and after AEDPA, §2254 has concerned only applications for
a writ of habeas corpus. Compare §2254(a) (“The Supreme
Court, a Justice thereof, a circuit judge, or a district court
shall entertain an application for a writ of habeas cor-
pus . ..” (emphasis added)) with 28 U. S. C. §2254(a) (1994
ed.) (same). Indeed, only the filing of an application for a
writ of habeas corpus triggered the former version of
§2254(d). See 28 U. S. C. §2254(d) (1994 ed.) (“In any pro-
ceeding instituted in a Federal court by an application for a
writ of habeas corpus . ..”). Thus, although Garceau’s pre-
application filings trigger a habeas corpus proceeding suffi-
cient to permit the District Court to grant a stay under 28
U. S. C. §2251 and to engage in other activity related to the
case, these filings do not answer whether the pre- or post-
AEDPA version of §2254(d) applies here. Because §2254
has always spoken in terms of “applications,” a case is pend-
ing for § 2254 purposes only when the prisoner files an appli-
cation for a writ of habeas corpus.

I acknowledge that some language in Lindh v. Murphy,
521 U. S. 320 (1997), and in McFarland, supra, can be read
to say that if a habeas case is pending before AEDPA, none
of AEDPA’s amendments apply—including the amendments
to §2254. But these statements do not answer the question
in this case. If §2254 applied to habeas proceedings other
than applications for a writ of habeas corpus, the answer
might well be different. Compare 28 U. S. C. §2251 (a judge,
“before whom a habeas corpus proceeding is pending, may
. .. stay any proceeding”) with § 2254(e)(1) (“In a proceeding
instituted by an application for a writ of habeas corpus . ..”).
But as the Court correctly points out, ante, at 207-208, § 2254
applies only once a prisoner has filed “an application for a
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writ of habeas corpus.” §2254(a). See also §§2254(b)(1),
2254(b)(2), 2254(d), 2254(e)(1).

It does not follow from our case law, nor does it follow
from the text of §2254 or any other habeas provision, that a
habeas applicant can receive the benefit of the pre-AEDPA
version of §2254 when § 2254 itself cannot be triggered until
the prisoner files an application for a writ of habeas corpus.
A “case” simply could not have existed for purposes of § 2254
until Garceau filed the application itself. Finally, Garceau
has no reliance interest here. The pre-AEDPA version of
§2254(d) specifically acknowledged that a habeas applicant
was entitled to the then-existing less-restrictive version of
§2254(d) only when the prisoner “instituted” a “proceeding
. . . by an application for a writ of habeas corpus.” 28
U. S. C. §2254(d) (1994 ed.).

Because 28 U. S. C. §2254 is triggered only when a pris-
oner files an application for a writ of habeas corpus, and be-
cause Garceau filed his petition after AEDPA’s date, I concur
in the judgment of the Court that the post-AEDPA version
of §2254(d) governs his claim.

JUSTICE SOUTER, with whom JUSTICE GINSBURG and JUS-
TICE BREYER join, dissenting.

In modifying 28 U. S. C. §2254, the Antiterrorism and Ef-
fective Death Penalty Act of 1996 (AEDPA), 110 Stat. 1214,
did not specifically identify the state habeas cases that the
amended statute would govern, except in certain capital
cases subject to special rules not applicable here. Lindh v.
Murphy, 521 U. S. 320, 326 (1997), held that in the statute’s
general application, the amendments cover only cases filed
after AEDPA’s effective date. Here we have to take the
further step of deciding when a case is filed for purposes of
the Lindh rule.

The majority focuses on 28 U. S. C. §2254 alone, which is
fair enough where a habeas petitioner’s first encounter with
the district court occurs in filing the petition for habeas relief
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itself. But this is not such a case. Garceau first entered the
federal court to seek appointment of habeas counsel under 21
U. S. C. §848(q)(4)(B), and his subsequently appointed lawyer
then petitioned under 28 U. S. C. §2251 for a stay of execu-
tion while preparing a habeas petition. I therefore think
this case calls for the principle that related statutory provi-
sions are to be read together, see, e. g., Coit Independence
Joint Venture v. FSLIC, 489 U.S. 561, 573 (1989) (citing
Brown v. Duchesne, 19 How. 183, 194 (1857)). AEDPA’s
amendment of §2254 ought to be understood in light of
§2251.

When counsel, appointed to prepare and litigate a habeas
petition under § 2254, seeks a stay of execution under § 2251,
the district court will at some point condition the continua-
tion of any stay on its assessment of the substantiality of the
issues counsel expects to raise in the petition yet to be filed,
a judgment that will call for some consideration of standards
for federal relief in cases governed by §2254. When a dis-
trict court’s exercise of jurisdiction for habeas purposes oc-
curs during the transition from an earlier to a later version
of §2254, it makes sense to hold that the version to be ap-
plied in a given case is the one in effect when the habeas
court first takes account of § 2254 standards for habeas relief.
A case should thus be considered filed for purposes of the
Lindh rule by the time the habeas court makes a determina-
tion that takes standards for federal relief into consideration.

When the District Court took its initial look at anticipated
claims in this case, for example, it was clear that the habeas
petition might well be filed before the effective date of the
amendment to § 2254; it was thus appropriate for the District
Court to consider the possible merit of the claim in light
of the earlier, existing law. As a consequence, it would be
reasonable to apply that law throughout. There would not
be much point, after all, in relying on existing law to judge
the merits of a stay, if counsel could not rely on existing law
in preparing the case. Otherwise the court could be staying
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a case that might be hopeless under the later, more restric-
tive, law; or conversely, would be forcing counsel to stint
on responsible preparation, in order to assure that a peti-
tion subject to the earlier law be filed before AEDPA’s gen-
eral effective date. I would therefore hold that the earlier
version of §2254 should apply throughout a habeas proceed-
ing if the habeas court that issued a §2251 stay took its pre-
liminary look at the prospects for habeas success prior to
AEDPA’s effective date.

In this case, that first look occurred six months before the
amendment’s effective date, and I would accordingly hold the
pre-AEDPA law applicable here. I respectfully dissent.
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Every State uses interest on lawyers’ trust accounts (IOLTA) to pay for
legal services for the needy. In promulgating Rules establishing Wash-
ington’s program, the State Supreme Court required that: (a) all client
funds be deposited in interest-bearing trust accounts, (b) funds that can-
not earn net interest for the client be deposited in an IOLTA account,
(c) lawyers direct banks to pay the net interest on the IOLTA accounts
to the Legal Foundation of Washington (Foundation), and (d) the Foun-
dation use all such funds for tax-exempt law-related charitable and edu-
cational purposes. It seems apparent from the court’s explanation of
its IOLTA Rules that a lawyer who mistakenly uses an IOLTA account
for money that could earn interest for the client would violate the Rule.
That court subsequently made its IOLTA Rules applicable to Limited
Practice Officers (LPOs), nonlawyers who are licensed to act as escrow-
ees in real estate closings. Petitioners, who have funds that are depos-
ited by LPOs in IOLTA accounts, and others sought to enjoin respond-
ent state official from continuing this requirement, alleging, among
other things, that the taking of the interest earned on their funds in
IOLTA accounts violates the Just Compensation Clause of the Fifth
Amendment, and that the requirement that client funds be placed in
such accounts is an illegal taking of the beneficial use of those funds.
The record suggests that petitioners’ funds generated some interest that
was paid to the Foundation, but that without IOLTA they would have
produced no net interest for either petitioner. The District Court
granted respondents summary judgment, concluding, as a factual mat-
ter, that petitioners could not make any net returns on the interest
accrued in the accounts and, if they could, the funds would not be sub-
ject to the IOLTA program; and that, as a legal matter, the constitu-
tional issue focused on what an owner has lost, not what the taker has
gained, and that petitioners had lost nothing. While the case was on
appeal, this Court decided in Phillips v. Washington Legal Foundation,
524 U. S. 156, 172, that interest generated by funds held in IOLTA ac-
counts is the private property of the owner of the principal. Relying
on that case, a Ninth Circuit panel held that Washington’s program
caused an unconstitutional taking of petitioners’ property and remanded
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the case for a determination whether they are entitled to just compensa-
tion. On reconsideration, the en banc Ninth Circuit affirmed the Dis-
trict Court’s judgment, reasoning that, under the ad hoc approach ap-
plied in Penn Central Transp. Co. v. New York City, 438 U. S. 104, there
was no taking because petitioners had suffered neither an actual loss
nor an interference with any investment-backed expectations, and that
if there were such a taking, the just compensation due was zero.

Held:

1. A state law requiring that client funds that could not otherwise
generate net earnings for the client be deposited in an IOLTA account
is not a “regulatory taking,” but a law requiring that the interest on
those funds be transferred to a different owner for a legitimate public
use could be a per se taking requiring the payment of “just compensa-
tion” to the client. Pp. 231-235.

(@) The Fifth Amendment imposes two conditions on the State’s
authority to confiscate private property: the taking must be for a “public
use” and “just compensation” must be paid to the owner. In this case,
the overall, dramatic success of IOLTA programs in serving the compel-
ling interest in providing legal services to literally millions of needy
Americans qualifies the Foundation’s distribution of the funds as a “pub-
lic use.” Pp. 231-232.

(b) The Court first addresses the type of taking that this case
involves. The Court’s jurisprudence concerning condemnations and
physical takings involves the straightforward application of per se rules,
while its regulatory takings jurisprudence is characterized by essen-
tially ad hoe, factual inquiries designed to allow careful examination
and weighing of all relevant circumstances. Tahoe-Sierra Preservation
Council, Inc. v. Tahoe Regional Planning Agency, 535 U. S. 302, 322.
Petitioners separately challenged (1) the requirement that their funds
must be placed in an IOLTA account and (2) the later transfers of inter-
est to the Foundation. The former is merely a transfer of principal and
therefore does not effect a confiscation of any interest. Even if viewed
as the first step in a regulatory taking which should be analyzed under
the Penn Central factors, it is clear that there would be no taking be-
cause the transaction had no adverse economic impact on petitioners and
did not interfere with any investment-backed expectation. 438 U. S, at
124. A per se approach is more consistent with the Court’s reasoning
in Phillips than Penn Central’s ad hoc analysis. Because interest
earned in IOLTA accounts “is the ‘private property’ of the owner of the
principal,” Phillips, 524 U. S., at 172, the transfer of the interest to the
Foundation here seems more akin to the occupation of a small amount
of rooftop space in Loretto v. Teleprompter Manhattan CATV Corp.,
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458 U. S. 419, which was a physical taking subject to per se rules. The
Court therefore assumes that petitioners retained the beneficial owner-
ship of at least a portion of their escrow deposits until the funds were
disbursed at closings, that those funds generated interest in the IOLTA
accounts, and that their interest was taken for a public use when it was
turned over to the Foundation. This does not end the inquiry, however,
for the Court must now determine whether any “just compensation” is
due. Pp. 233-235.

2. Because “just compensation” is measured by the owner’s pecuniary
loss—which is zero whenever the Washington law is obeyed—there has
been no violation of the Just Compensation Clause. Pp. 235-241.

(@) This Court’s consistent and unambiguous holdings support the
conclusion that the “just compensation” required by the Fifth Amend-
ment is measured by the property owner’s loss rather than the govern-
ment’s gain. K. g., Boston Chamber of Commerce v. Boston, 217 U. S.
189, 195. Applying the teachings of such cases to the question here, it
is clear that neither petitioner is entitled to any compensation for the
nonpecuniary consequences of the taking of the interest on his deposited
funds, and that any pecuniary compensation must be measured by his
net losses rather than the value of the public’s gain. Thus, if petition-
ers’ net loss was zero, the compensation that is due is also zero.
Pp. 235-237.

(b) Although lawyers and LPOs may occasionally deposit client
funds in an IOLTA account when those funds could have produced net
interest for their clients, it does not follow that there is a need for fur-
ther hearings to determine whether petitioners are entitled to compen-
sation from respondents. The Washington Supreme Court’s Rules un-
ambiguously require lawyers and LPOs to deposit client funds in
non-IOLTA accounts whenever those funds could generate net earnings
for the client. If petitioners’ money could have generated net income,
the LPOs violated the court’s Rules, and any net loss was the conse-
quence of the LPOs’ incorrect private decisions rather than state action.
Such mistakes may give petitioners a valid claim against the LPOs, but
would provide no support for a compensation claim against the State or
respondents. Because Washington’s IOLTA program mandates a non-
IOLTA account when net interest can be generated for the client, the
compensation due petitioners for any taking of their property would be
nil, and there was therefore no constitutional violation when they were
not compensated. Pp. 237-240.

271 F. 3d 835, affirmed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
SOUTER, GINSBURG, and BREYER, JJ., joined. SCALIA, J., filed a dissent-
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ing opinion, in which REHNQUIST, C. J., and KENNEDY and THOMAS, JJ.,
joined, post, p. 241. KENNEDY, J., filed a dissenting opinion, post, p. 253.

Charles Fried argued the cause for petitioners. With him
on the briefs were Daniel J. Popeo, Richard A. Samp, James
J. Purcell, and Donald B. Ayer.

David J. Burman argued the cause for respondents Legal
Foundation of Washington et al. With him on the brief were
Nicholas P. Gellert, Kathleen M. O’Sullivan, Carter G. Phil-
lips, and Stephen B. Kinnaird.

Walter Dellinger argued the cause for respondent Justices
of the Washington Supreme Court. With him on the brief
were Christine O. Gregoire, Attorney General of Washing-
ton, and Mawreen Hart, Senior Assistant Attorney General.*

*James S. Burling filed a brief for the Pacific Legal Foundation as anui-
cus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Bill Lockyer, Attorney General of California, Richard
M. Frank, Chief Assistant Attorney General, J Matthew Rodriquez,
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Porter and Amy Spector, Assistant Attorneys General, and by the Attor-
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JUSTICE STEVENS delivered the opinion of the Court.

The State of Washington, like every other State in the
Union, uses interest on lawyers’ trust accounts (IOLTA) to
pay for legal services provided to the needy. Some IOLTA
programs were created by statute, but in Washington, as in
most other States, the IOLTA program was established by
the State Supreme Court pursuant to its authority to regu-
late the practice of law. In Phillips v. Washington Legal
Foundation, 524 U. S. 156 (1998), a case involving the Texas
IOLTA program, we held “that the interest income gener-
ated by funds held in IOLTA accounts is the ‘private prop-
erty’ of the owner of the principal.” Id., at 172. We did
not, however, express any opinion on the question whether
the income had been “taken” by the State or “as to the
amount of ‘just compensation,” if any, due respondents.”
Ibid. We now confront those questions.

I

As we explained in Phillips, id., at 160-161, in the course
of their legal practice, attorneys are frequently required to
hold clients’ funds for various lengths of time. It has long
been recognized that they have a professional and fiduciary
obligation to avoid commingling their clients’ money with

Schwartz and John D. Echeverria; for AARP et al. by John H. Pickering,
Seth P. Waxman, Stephen W. Preston, Jody Manier Kris, Stuart R. Cohen,
Rochelle Bobroff, Michael Schuster, Donald M. Saunders, Burt Neuborne,
David S. Udell, and Laura K. Abel; for the American Bar Association by
Alfred P. Carlton, Jr., Paul M. Smith, and Stephen M. Rummage; for the
Conference of Chief Justices by Brian J. Serr, Drew S. Days III, Beth S.
Brinkmann, and Seth M. Galanter; for the National League of Cities et al.
by Timothy J. Dowling; for 49 State Bar Associations et al. by Richard
A. Cordray, Joanne M. Garvey, Charles N. Freiberg, and Thomas P.
Brown; and for the Chief Justice and Justices of the Supreme Court of
Texas et al. by John Cornyn, Attorney General of Texas, Robert A. Long,
Jr., Caroline M. Brown, Julie Caruthers Parsley, John M. Hohengarten,
Dayrrell E. Jordan, and David J. Schenck.

Christopher G. Senior filed a brief for the National Association of Home
Builders as amicus curiae.
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their own, but it is not unethical to pool several clients’
funds in a single trust account. Before 1980 client funds
were typically held in non-interest-bearing federally insured
checking accounts. Because federal banking regulations in
effect since the Great Depression prohibited banks from pay-
ing interest on checking accounts, the value of the use of
the clients’ money in such accounts inured to the banking
institutions.

In 1980, Congress authorized federally insured banks to
pay interest on a limited category of demand deposits re-
ferred to as “NOW accounts.” See 87 Stat. 342, 12 U. S. C.
§1832. This category includes deposits made by individuals
and charitable organizations, but does not include those
made by for-profit corporations or partnerships unless
the deposits are made pursuant to a program under which
charitable organizations have “the exclusive right to the
interest.”!

In response to the change in federal law, Florida adopted
the first IOLTA program in 1981 authorizing the use of NOW
accounts for the deposit of client funds, and providing that
all of the interest on such accounts be used for charitable
purposes. Every State in the Nation and the District of Co-
lumbia have followed Florida’s lead and adopted an IOLTA
program, either through their legislatures or their highest
courts.? The result is that, whereas before 1980 the banks

! Letter from Federal Reserve Board General Counsel Michael Bradfield
to Donald Middlebrooks (Oct. 15, 1981), reprinted in Middlebrooks, The
Interest on Trust Accounts Program: Mechanics of Its Operation, 56 Fla.
B. J. 115, 117 (1982).

2Five IOLTA programs were adopted by state legislatures. See Cal.
Bus. & Prof. Code Ann. §6211(a) (West 1990); Conn. Gen. Stat. §51-81c
(Supp. 2002); Md. Bus. Occ. & Prof. Code Ann. §10-303 (2000); N. Y. Jud.
Law §497 (West Supp. 2003); Ohio Rev. Code Ann. §4705.09(A)(1) (Ander-
son 2000). The remaining programs are governed by rules adopted by
the highest court in the State. See Ala. Rule Prof. Conduct 1.15(g)
(1996); Alaska Rule Prof. Conduct 1.15(d) (2001); Ariz. Sup. Ct. Rule
44(c)(2) (2002); Ark. Rule Prof. Conduct 1.15(d)(2) (1987-2002); Colo. Rule
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retained the value of the use of the money deposited in non-
interest-bearing client trust accounts, today, because of the
adoption of IOLTA programs, that value is transferred to

Prof. Conduct 1.15(e) (2002); Del. Rule Prof. Conduct 1.15(h) (2002); D. C.
Rules of Court, App. B(a) (2002); Fla. Bar Rule 5-1.1 (2002 Supp.); Ga. Bar
Rule 1.15(IT) (2002); Haw. Sup. Ct. Rule 11 (2002); Idaho Rule Prof. Con-
duct 1.15(d) (2003); I1l. Rule Prof. Conduct 1.15(d) (2002); Ind. Rule Prof.
Conduct 1.15(d) (2000); Iowa Code Prof. Responsibility DR 9-102 (rev. ed.
2002); Kan. Rule Prof. Conduct 1.15(d)(3) (2002); Ky. Sup. Ct. Rule 3.130,
Rule Prof. Conduct 1.15 (2002); La. Stat. Ann., Tit. 37, ch. 4, App., Art. 16,
Rule Prof. Conduct 1.15(d) (West Supp. 2003); Me. Code Prof. Responsibil-
ity 3.6(e)(4) (2002); Mass. Rule Prof. Conduct 1.15 (2002); Mich. Rule Prof.
Conduct 1.15(d) (2002); Minn. Rule Prof. Conduct 1.15(d) (2002); Miss. Rule
Prof. Conduct 1.15(d) (2002); Mo. Sup. Ct. Rule Prof. Conduct 4-1.15 (2002);
Mont. Rule Prof. Conduct 1.18(b) (2002); Neb. Code Prof. Responsibility
DR 9-102 (2000); Nev. Sup. Ct. Rule 217 (2000); N. H. Sup. Ct. Rule 50
(2002); N. J. Rules Gen. Application 1:28A-2 (2003); N. M. Rule Prof. Con-
duct 16-115(D) (June 2002 Supp.); N. C. Rule Prof. Conduct 1.15-4 (2001);
N. D. Rule Prof. Conduct 1.15(d)(1) (2002); Okla. Rule Prof. Conduct 1.15(d)
(2002); Ore. Code Prof. Responsibility DR9-101(D)(2) (2002); Pa. Rule Prof.
Conduct 1.15(d) (2002); R. I. Rule Prof. Conduct, Art. V, 1.15(d) (2001);
S. C. App. Ct. Rule 412 (1990); S. D. Tit. 16, ch. 16-18, App., Rule Prof.
Conduct 1.15(e) (1995); Tenn. Sup. Ct. Rule 8, Code Prof. Responsibility
DR 9-102(C)(2) (2002); Tex. Rule Prof. Conduct 1.14 (2002); Utah Sup. Ct.
Rule, Rule Prof. Conduct 1.15 (2002); Vt. Rule, Code Prof. Responsibility
DR 9-103 (2002); Va. Sup. Ct. Rules, pt. 6, $§II, Rule Prof. Conduct 1.15
(2002); Wash. Rule Prof. Conduct 1.14 (2002); W. Va. Rule Prof. Conduct
1.15(d) (2002); Wis. Sup. Ct. Rule 20:1.15 (2002); Wyo. Rule Prof. Conduct
1.15(d) (2002).

In Virginia, the legislature has overridden the State Supreme Court’s
IOLTA Rules. See 1995 Va. Acts ch. 93 (making lawyer participation in
the IOLTA program optional rather than mandatory by adding Va. Code
Ann. §54.1-3915.1 (2002)). In Indiana, the program was created by legis-
lation but was struck down by the Indiana Supreme Court as an impermis-
sible encroachment on the court’s power to regulate the practice of law.
See In re Public Law No. 154-1990, 561 N. E. 2d 791 (1990). Later, the
Indiana Supreme Court adopted an IOLTA program. See Ind. Rule Prof.
Conduct 1.15(d) (2000); Remondini, IOLTA Arrives in Indiana: Trial
Judges to Play Key Role in Pro Bono Plan, 41 Res Gestae 9 (1998). Like-
wise, in Pennsylvania, the state legislature passed the original program
but the Pennsylvania Supreme Court took over the program in 1996, sus-
pending the state statute and amending the Rules of Professional Con-
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charitable entities providing legal services for the poor.
The aggregate value of those contributions in 2001 appar-
ently exceeded $200 million.?

In 1984, the Washington Supreme Court established its
IOLTA program by amending its Rules of Professional Con-
duct. IOLTA Adoption Order, 102 Wash. 2d 1101. The
amendments were adopted after over two years of delibera-
tion, during which the court received hundreds of public
comments and heard oral argument from the Seattle-King
County Bar Association, designated to represent the propo-
nents of the Rule, and the Walla Walla County Bar Associa-
tion, designated to represent the opponents of the Rule.

In its opinion explaining the order, the court noted that
earlier Rules had required attorneys to hold client trust
funds “in accounts separate from their own funds,” id., at
1102, and had prohibited the use of such funds for the law-
yer’s own pecuniary advantage, but did not address the ques-
tion whether or how such funds should be invested. Com-
menting on then-prevalent practice the court observed:

“In conformity with trust law, however, lawyers usually
invest client trust funds in separate interest-bearing ac-
counts and pay the interest to the clients whenever the
trust funds are large enough in amount or to be held for
a long enough period of time to make such investments
economically feasible, that is, when the amount of inter-
est earned exceeds the bank charges and costs of setting
up the account. However, when trust funds are so nom-

duct to require attorney participation in IOLTA. See Azen, Building a
Base for Pro Bono in Pennsylvania, 24 Pa. Law. 28 (Mar.—Apr. 2002).

Petitioners appear to suggest that a different constitutional analysis
might apply to a legislative program than to one adopted by the State’s
judiciary. See Brief for Petitioners 23, n. 7; Tr. of Oral Arg. 50-51. We
assume, however, that the procedure followed by the State when promul-
gating its IOLTA Rules is irrelevant to the takings issue.

3See Brief for AARP et al. as Amici Curiae 11 (citing ABA Commission
on Interest on Lawyers’ Trust Accounts, IOLTA Handbook 98, 208 (Jan.
1995, updated July 2002)).
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inal in amount or to be held for so short a period that
the amount of interest that could be earned would not
justify the cost of creating separate accounts, most
attorneys simply deposit the funds in a single
noninterest-bearing trust checking account containing
all such trust funds from all their clients. The funds in
such accounts earn no interest for either the client or
the attorney. The banks, in contrast, have received the
interest-free use of client money.” Ibid.

The court then described the four essential features of its
IOLTA program: (a) the requirement that all client funds be
deposited in interest-bearing trust accounts, (b) the require-
ment that funds that cannot earn net interest for the client
be deposited in an IOLTA account, (c) the requirement that
the lawyers direct the banks to pay the net interest on the
IOLTA accounts to the Legal Foundation of Washington
(Foundation), and (d) the requirement that the Foundation
must use all funds received from IOLTA accounts for tax-
exempt law-related charitable and educational purposes.
It explained:

“1. All client funds paid to any Washington lawyer or
law firm must be deposited in identifiable interest-
bearing trust accounts separate from any accounts con-
taining non-trust money of the lawyer or law firm. The
program is mandatory for all Washington lawyers.
New CPR DR 9-102(A).

“2. The new rule provides for two kinds of interest-
bearing trust accounts. The first type of account bears
interest to be paid, net of any transaction costs, to the
client. This type of account may be in the form of
either separate accounts for each client or a single
pooled account with subaccounting to determine how
much interest is earned for each client. The second
type of account is a pooled interest-bearing account with
the interest to be paid directly by the financial institu-
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tion to the Legal Foundation of Washington (hereinafter
the Foundation), a nonprofit entity to be established pur-
suant to the order following this opinion. New CPR
DR 9-102(C)(1), (2).

“3. Determining whether client funds should be de-
posited in accounts bearing interest for the benefit of
the client or the Foundation is left to the discretion of
each lawyer, but the new rule specifies that the lawyer
shall base his decision solely on whether the funds could
be invested to provide a positive net return to the client.
This determination is made by considering several enu-
merated factors: the amount of interest the funds would
earn during the period they are expected to be depos-
ited, the cost of establishing and administering the ac-
count, and the capability of financial institutions to cal-
culate and pay interest to individual clients. New CPR
DR 9-102(C)(3).

“5. Lawyers and law firms must direct the deposi-
tory institution to pay interest or dividends, net of
any service charges or fees, to the Foundation, and to
send certain regular reports to the Foundation and the
lawyer or law firm depositing the funds. New CPR
DR 9-102(C)(4).

“The Foundation must use all funds received from
lawyers’ trust accounts for tax-exempt law-related char-
itable and educational purposes within the meaning of
section 501(c)(3) of the Internal Revenue Code, as di-
rected by this court. See Articles of Incorporation and
Bylaws of the Legal Foundation of Washington, 100
Wash. 2d, Advance Sheet 13, at ii, vi (1984).” Id., at
1102-1104.

In its opinion the court responded to three objections that
are relevant to our inquiry in this case. First, it rejected
the contention that the new program “constitutes an uncon-
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stitutional taking of property without due process or just
compensation.” Id., at 1104. Like other State Supreme
Courts that had considered the question, it distinguished our
decision in Webb’s Fabulous Pharmacies, Inc. v. Beckwith,
449 U. S. 155 (1980), on the ground that the new “‘program
creates income where there had been none before, and the
income thus created would never benefit the client under any
set of circumstances.”” 102 Wash. 2d, at 1108 (quoting In re
Interest on Trust Accounts, 402 So. 2d 389, 395 (Fla. 1981)).

Second, it rejected the argument that it was unethical for
lawyers to rely on any factor other than the client’s best
interests when deciding whether to deposit funds in an
IOLTA account rather than an account that would generate
interest for the client. The court endorsed, and added em-
phasis to, the response to that argument set forth in the pro-
ponents’ reply brief:

“‘Although the proposed amendments list several fac-
tors an attorney should consider in deciding how to in-
vest his clients’ trust funds, . . . all of these factors are
really facets of a single question: Can the client’s money
be invested so that it will produce a net benefit for the
client? If so, the attorney must invest it to earn inter-
est for the client. Only if the money cannot earn net
interest for the client is the money to go into an
IOLTA account.’

“Reply Brief of Proponents, at 14. This is a correct
statement of an attorney’s duty under trust law, as well
as a proper interpretation of the proposed rule as pub-
lished for public comment. However, in order to make
it even clearer that IOLTA funds are only those funds
that cannot, under any circumstances, earn net interest
(after deducting transaction and administrative costs
and bank fees) for the client, we have amended the pro-
posed rule accordingly. See new CPR DR 9-102(C)(3).
The new rule makes it absolutely clear that the enumer-



Cite as: 538 U. S. 216 (2003) 227

Opinion of the Court

ated factors are merely facets of the ultimate question
of whether client funds could be invested profitably for
the benefit of clients. If they can, then investment for
the client is mandatory.” 102 Wash. 2d, at 1113-1114.

The court also rejected the argument that it had failed to
consider the significance of advances in computer technology
that, in time, may convert IOLTA participation into an un-
constitutional taking of property that could have been dis-
tributed to the client. It pointed to the fact that the Rule
expressly requires attorneys to give consideration to the ca-
pability of financial institutions to calculate and pay interest
on individual accounts, and added: “Thus, as cost effective
subaccounting services become available, making it possi-
ble to earn net interest for clients on increasingly smaller
amounts held for increasingly shorter periods of time, more
trust money will have to be invested for the clients’ benefit
under the new rule. The rule is therefore self-adjusting and
is adequately designed to accommodate changes in banking
technology without running afoul of the state or federal con-
stitutions.” Id., at 1114.

Given the court’s explanation of its Rule, it seems apparent
that a lawyer who mistakenly uses an IOLTA account as a
depositary for money that could earn interest for the client
would violate the Rule. Hence, the lawyer will be liable
to the client for any lost interest, however minuscule the
amount might be.

In 1995, the Washington Supreme Court amended its
IOLTA Rules to make them applicable to Limited Practice
Officers (LPOs) as well as lawyers. LPOs are nonlawyers
who are licensed to act as escrowees in the closing of real
estate transactions. Like lawyers, LPOs often temporarily
control the funds of clients.

II

This action was commenced by a public interest law firm
and four citizens to enjoin state officials from continuing to
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require LPOs to deposit trust funds into IOLTA accounts.
Because the Court of Appeals held that the firm and two
of the individuals do not have standing,* Washington Legal
Foundation v. Legal Foundation of Washington, 271 F. 3d
835, 848-850 (CA9 2001), and since that holding was not chal-
lenged in this Court, we limit our discussion to the claims
asserted by petitioners Allen Brown and Greg Hayes. The
defendants, respondents in this Court, are the justices of the
Washington Supreme Court, the Foundation, which receives
and redistributes the interest on IOLTA accounts, and the
president of the Foundation.

In their amended complaint, Brown and Hayes describe
the TOLTA program, with particular reference to its applica-
tion to LPOs and to some of the activities of recipient orga-
nizations that have received funds from the Foundation.
Brown and Hayes also both allege that they regularly pur-
chase and sell real estate and in the course of such transac-
tions they deliver funds to LPOs who are required to deposit
them in IOLTA accounts. They object to having the inter-
est on those funds “used to finance the Recipient Organiza-
tions” and “to anyone other than themselves receiving the
interest derived from those funds.” App. 25. The first
count of their complaint alleges that “being forced to associ-
ate with the Recipient Organizations” violates their First
Amendment rights, id., at 25, 27-28; the second count alleges
that the “taking” of the interest earned on their funds in the
IOLTA accounts violates the Just Compensation Clause of

4The firm is the Washington Legal Foundation, “a nonprofit public inter-
est law and policy center with members and supporters nationwide, [that]
devotes a substantial portion of its resources to protecting the speech and
property rights of individuals from undue government interference.”
App. 13. The two individuals found to have no standing are LPOs who
alleged that the 1995 amendment adversely affected their earnings be-
cause banks that had previously provided them with special services no
longer did so; they did not allege that any of their own funds had been
“taken.”
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the Fifth Amendment, id., at 28-29; and the third count
alleges that the requirement that client funds be placed in
IOLTA accounts is “an illegal taking of the beneficial use
of those funds,” id., at 29. The prayer for relief sought a
refund of interest earned on the plaintiffs’ money that had
been placed in IOLTA accounts, a declaration that the IOLTA
Rules are unconstitutional, and an injunction against their
enforcement against LPOs. See d., at 30.

Most of the pretrial discovery related to the question
whether the 1995 Amendment to the IOLTA Rules had in-
directly lessened the earnings of LPOs because LPOs no
longer receive certain credits that the banks had provided
them when banks retained the interest earned on escrowed
funds. Each of the petitioners, however, did identify a spe-
cific transaction in which interest on his escrow deposit was
paid to the Foundation.

Petitioner Hayes and a man named Fossum made an ear-
nest money deposit of $2,000 on August 14, 1996, and a fur-
ther payment of $12,793.32 on August 28, 1996, in connection
with a real estate purchase that was closed on August 30,
1996. Id., at 117-118. The money went into an IOLTA ac-
count. Presumably those funds, half of which belonged to
Fossum, were used to pay the sales price, “to pay off liens
and obtain releases to clear the title to the property being
conveyed.” Id., at 98. The record does not explain exactly
how or when the ultimate recipients of those funds received
or cashed the checks issued to them by the escrowee, but the
parties apparently agree that the deposits generated some
interest on principal that was at least in part owned by
Hayes during the closing.

In connection with a real estate purchase that closed on
May 1, 1997, petitioner Brown made a payment of $90,521.29
that remained in escrow for two days, see id., at 53; he esti-
mated that the interest on that deposit amounted to $4.96,
but he did not claim that he would have received any interest
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if the IOLTA Rules had not been in place.” The record thus
suggests, although the facts are not crystal clear, that funds
deposited by each of the petitioners generated some interest
that was ultimately paid to the Foundation. It also seems
clear that without IOLTA those funds would not have
produced any net interest for either of the petitioners.
After discovery, the District Court granted the defend-
ants’ motion for summary judgment. As a factual matter
the court concluded “that in no event can the client-
depositors make any net returns on the interest accrued in
these accounts. Indeed, if the funds were able to make any
net return, they would not be subject to the IOLTA pro-
gram.” Washington Legal Foundation v. Legal Founda-
tion of Washington, No. C97-0146C (WD Wash., Jan. 30,
1998), App. to Pet. for Cert. 94a. As a legal matter, the
court concluded that the constitutional issue focused on what
an owner has lost, not what the “‘taker’” has gained, and
that petitioners Hayes and Brown had “lost nothing.” Ibid.
While the case was on appeal, we decided Phillips v.
Washington Legal Foundation, 524 U. S. 156 (1998). Rely-
ing on our opinion in that case, a three-judge panel of the
Ninth Circuit decided that the IOLTA program caused a tak-
ing of petitioners’ property and that further proceedings
were necessary to determine whether they are entitled to
just compensation. The panel concluded: “In sum, we hold
that the interest generated by IOLTA pooled trust accounts
is property of the clients and customers whose money is de-
posited into trust, and that a government appropriation of
that interest for public purposes is a taking entitling them
to just compensation under the Fifth Amendment. But just
compensation for the takings may be less than the amount

5

Q Are you saying that without IOLTA in place you would have earned
$4.96 on this transaction?

“A Without IOLTA in place I may not have earned anything but it would
have been earned in the sense of earning credits for the title company in
this case.” Id., at 130.
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of the interest taken, or nothing, depending on the circum-
stances, so determining the remedy requires a remand.”
Washington Legal Foundation v. Legal Foundation of
Washington, 236 F. 3d 1097, 1115 (2001).

The Court of Appeals then reconsidered the case en banc.
271 F. 3d 835 (CA9 2001). The en banc majority affirmed
the judgment of the District Court, reasoning that, under
the ad hoc approach applied in Penn Central Transp. Co. v.
New York City, 438 U.S. 104 (1978), there was no taking
because petitioners had suffered neither an actual loss nor
an interference with any investment-backed expectations,
and that the regulation of the use of their property was per-
missible. Moreover, in the majority’s view, even if there
were a taking, the just compensation due was zero.

The three judges on the original panel, joined by Judge
Kozinski, dissented. In their view, the majority’s reliance
on Penn Central was misplaced because this case involves a
“per se” taking rather than a regulatory taking. 271 F. 3d,
at 865-866. The dissenters adhered to the panel’s view that
a remand is necessary in order to decide whether any com-
pensation is due.

In their petition for certiorari, Brown and Hayes asked us
not only to resolve the disagreement between the majority
and the dissenters in the Ninth Circuit about the taking
issue, but also to answer a question that none of those judges
reached, namely, whether injunctive relief is available be-
cause the small amounts to which they claim they are enti-
tled render recovery through litigation impractical. We
granted certiorari. 536 U. S. 903 (2002).

II1

While it confirms the State’s authority to confiscate pri-
vate property, the text of the Fifth Amendment imposes two
conditions on the exercise of such authority: the taking must
be for a “public use” and “just compensation” must be paid
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to the owner. In this case, the first condition is unquestion-
ably satisfied. If the State had imposed a special tax, or
perhaps a system of user fees, to generate the funds to fi-
nance the legal services supported by the Foundation, there
would be no question as to the legitimacy of the use of the
public’s money.” The fact that public funds might pay the
legal fees of a lawyer representing a tenant in a dispute with
a landlord who was compelled to contribute to the program
would not undermine the public character of the “use” of the
funds. Provided that she receives just compensation for the
taking of her property, a conscientious pacifist has no stand-
ing to object to the government’s decision to use the prop-
erty she formerly owned for the production of munitions.
Even if there may be occasional misuses of IOLTA funds, the
overall, dramatic success of these programs in serving the
compelling interest in providing legal services to literally
millions of needy Americans certainly qualifies the Founda-
tion’s distribution of these funds as a “public use” within the
meaning of the Fifth Amendment.

5Often referred to as the Just Compensation Clause, the final Clause of
the Fifth Amendment provides: “nor shall private property be taken for
public use, without just compensation.” It applies to the States as well
as the Federal Government. Chicago, B. & Q. R. Co. v. Chicago, 166 U. S.
226, 239 (1897).

" As the dissenters in the Ninth Circuit observed in their original panel
opinion: “IOLTA programs spread rapidly because they were an exceed-
ingly intelligent idea. Money that lawyers deposited in bank trust ac-
counts always produced earnings, but before IOLTA, the clients who
owned the money did not receive any of the earnings that their money
produced. IOLTA extracted the earnings from the banks and gave it to
charities, largely to fund legal services for the poor. That is a very wor-
thy purpose.” 236 F. 3d 1097, 1115 (2001).

In his dissent from the en banc opinion, Judge Kozinski wrote: “It is no
doubt true that the IOLTA program serves a salutary purpose, one worthy
of our support. As a citizen and former member of the bar, I applaud the
state’s effort to provide legal services for the poor and disadvantaged.”
271 F. 3d 835, 867 (CA9 2001).
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Before moving on to the second condition, the “just com-
pensation” requirement, we must address the type of taking,
if any, that this case involves. As we made clear just last
term:

“The text of the Fifth Amendment itself provides a
basis for drawing a distinction between physical takings
and regulatory takings. Its plain language requires the
payment of compensation whenever the government ac-
quires private property for a public purpose, whether
the acquisition is the result of a condemnation proceed-
ing or a physical appropriation. But the Constitution
contains no comparable reference to regulations that
prohibit a property owner from making certain uses of
her private property. Our jurisprudence involving con-
demnations and physical takings is as old as the Repub-
lic and, for the most part, involves the straightforward
application of per se rules. Our regulatory takings ju-
risprudence, in contrast, is of more recent vintage and
is characterized by ‘essentially ad hoc, factual inquiries,’
Penn Central, 438 U. S., at 124, designed to allow ‘care-
ful examination and weighing of all the relevant circum-
stances.” Palazzolo [v. Rhode Island], 533 U. S. [606,]
636 [2001] (O’CONNOR, J., concurring).

“When the government physically takes possession of
an interest in property for some public purpose, it has
a categorical duty to compensate the former owner,
United States v. Pewee Coal Co., 341 U.S. 114, 115
(1951), regardless of whether the interest that is taken
constitutes an entire parcel or merely a part thereof.
Thus, compensation is mandated when a leasehold is
taken and the government occupies the property for its
own purposes, even though that use is temporary.
United States v. General Motors Corp., 323 U.S. 373
(1945), United States v. Petty Motor Co., 327 U. S. 372
(1946). Similarly, when the government appropriates
part of a rooftop in order to provide cable TV access for
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apartment tenants, Loretto v. Teleprompter Manhattan
CATV Corp., 458 U. S. 419 (1982); or when its planes
use private airspace to approach a government airport,
United States v. Causby, 328 U. S. 256 (1946), it is re-
quired to pay for that share no matter how small. But
a government regulation that merely prohibits landlords
from evicting tenants unwilling to pay a higher rent,
Block v. Hirsh, 256 U. S. 135 (1921); that bans certain
private uses of a portion of an owner’s property, Village
of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926);
Keystone Bituminous Coal Assn. v. DeBenedictis, 480
U. S. 470 (1987); or that forbids the private use of certain
airspace, Penn Central Transp. Co. v. New York City,
438 U. S. 104 (1978), does not constitute a categorical
taking. ‘The first category of cases requires courts to
apply a clear rule; the second necessarily entails com-
plex factual assessments of the purposes and economic
effects of government actions.” Yee v. Escondido, 503
U. S. 519, 523 (1992). See also Loretto, 458 U. S., at 440,
Keystone, 480 U. S., at 489, n. 18.” Tahoe-Sierra Pres-
ervation Council, Inc. v. Tahoe Regional Planning
Agency, 535 U. S. 302, 321-323 (2002).

In their complaint, Brown and Hayes separately challenge
(1) the requirement that their funds must be placed in an
IOLTA account (Count III) and (2) the later transfers to the
Foundation of whatever interest is thereafter earned (Count
II). The former is merely a transfer of principal and there-
fore does not effect a confiscation of any interest. Conceiv-
ably it could be viewed as the first step in a “regulatory
taking” which should be analyzed under the factors set forth
in our opinion in Penn Central. Under such an analysis,
however, it is clear that there would be no taking because
the transaction had no adverse economic impact on petition-
ers and did not interfere with any investment-backed expec-
tation. See 438 U. S., at 124.
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Even the dissenters in the Court of Appeals did not dis-
agree with the proposition that Penn Central forecloses the
conclusion that there was a regulatory taking effected by the
Washington IOLTA program. In their view, however, the
proper focus was on the second step, the transfer of interest
from the IOLTA account to the Foundation. It was this step
that the dissenters likened to the kind of “per se” taking
that occurred in Loretto v. Teleprompter Manhattan CATV
Corp., 458 U. S. 419 (1982).

We agree that a per se approach is more consistent with
the reasoning in our Phillips opinion than Penn Central’s
ad hoc analysis. As was made clear in Phillips, the interest
earned in the IOLTA accounts “is the ‘private property’ of
the owner of the principal.” 524 U. S, at 172. If this is so,
the transfer of the interest to the Foundation here seems
more akin to the occupation of a small amount of rooftop
space in Loretto.

We therefore assume that Brown and Hayes retained the
beneficial ownership of at least a portion of their escrow de-
posits until the funds were disbursed at the closings, that
those funds generated some interest in the IOLTA accounts,
and that their interest was taken for a public use when it
was ultimately turned over to the Foundation. As the dis-
senters in the Ninth Circuit explained, though, this does not
end our inquiry. Instead, we must determine whether any
“just compensation” is due.

IV

“The Fifth Amendment does not proscribe the taking of
property; it proscribes taking without just compensation.”
Williamson County Regional Planning Commn v. Haomil-
ton Bank of Johnson City, 473 U. S. 172, 194 (1985). All of
the Circuit Judges and District Judges who have confronted
the compensation question, both in this case and in Phillips,
have agreed that the “just compensation” required by the
Fifth Amendment is measured by the property owner’s loss
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rather than the government’s gain. This conclusion is sup-
ported by consistent and unambiguous holdings in our cases.

Most frequently cited is Justice Holmes’ characteristically
terse statement that “the question is what has the owner
lost, not what has the taker gained.” Boston Chamber of
Commerce v. Boston, 217 U. S. 189, 195 (1910). Also directly
in point is Justice Brandeis’ explanation of why a mere tech-
nical taking does not give rise to an obligation to pay
compensation:

“We have no occasion to determine whether in law the
President took possession and assumed control of the
Marion & Rye Valley Railway. For even if there was
technically a taking, the judgment for defendant was
right. Nothing was recoverable as just compensation,
because nothing of value was taken from the company;
and it was not subjected by the Government to pecuni-
ary loss.” Marion & Rye Valley R. Co. v. United
States, 270 U. S. 280, 282 (1926).

A few years later we again noted that the private party “is
entitled to be put in as good a position pecuniarily as if his
property had not been taken. He must be made whole but
is not entitled to more.” Olson v. United States, 292 U. S.
246, 255 (1934).

In Kimball Laundry Co. v. United States, 338 U.S. 1
(1949), although there was disagreement within the Court
concerning the proper measure of the owner’s loss when a
leasehold interest was condemned, it was common ground
that the government should pay “not for what it gets but for
what the owner loses.” Id., at 23 (Douglas, J., dissenting).
Moreover, in his opinion for the majority, Justice Frank-
furter made it clear that, given “the liability of all property
to condemnation for the common good,” an owner’s nonpecu-
niary losses attributable to “his unique need for property or
idiosyncratic attachment to it, like loss due to an exercise of
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the police power, is properly treated as part of the burden
of common citizenship.” Id., at 5.

Applying the teaching of these cases to the question before
us, it is clear that neither Brown nor Hayes is entitled to
any compensation for the nonpecuniary consequences of the
taking of the interest on his deposited funds, and that any
pecuniary compensation must be measured by his net losses
rather than the value of the public’s gain. For that reason,
both the majority® and the dissenters? on the Court of Ap-
peals agreed that if petitioners’ net loss was zero, the com-
pensation that is due is also zero.

v

Posing hypothetical cases that explain why a lawyer might
mistakenly deposit funds in an IOLTA account when those
funds might have produced net earnings for the client, the
Ninth Circuit dissenters concluded that a remand of this case
is necessary to decide whether petitioners are entitled to
any compensation.

“Even though when funds are deposited into IOLTA
accounts, the lawyers expect them to earn less than it
would cost to distribute the interest, that expectation
can turn out to be incorrect, as discussed above. Sev-
eral hypothetical cases illustrate the complexities of the
remedies, which need further factual development on re-
mand. Suppose $2,000 is deposited into a lawyer’s trust
account paying 5% and stays there for two days. It
earns about $.55, probably well under the cost of a stamp
and envelope, along with clerical expenses, needed to
send the $.55 to the client. In that case, the client’s
financial loss from the taking, if a reasonable charge is

8“We therefore hold that even if the IOLTA program constituted a tak-
ing of Brown’s and Hayes’s private property, there would be no Fifth
Amendment violation because the value of their just compensation is nil.”
271 F. 3d, at 864.

91d., at 883-884.
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made for the administrative expense, is nothing. The
fair market value of a right to receive $.55 by spending
perhaps $5.00 to receive it would be nothing. On the
other hand, suppose, hypothetically, that the amount de-
posited into the trust account is $30,000, and it stays
there for 6 days. The client’s loss here would be about
$29.59 if he does not get the interest, which may well
exceed the reasonable administrative expense of paying
it to him out of a common fund. It is hard to see how
just compensation could be zero in this hypothetical tak-
ing, even though it would be in the $2,000 for 2 days
hypothetical taking. It may be that the difference be-
tween what a pooled fund earns, and what the individual
clients and escrow companies lose, adds up to enough to
sustain a valuable IOLTA program while not depriving
any of the clients and customers of just compensation
for the takings. This is a practical question entirely un-
developed on this record. We leave it for the parties to
consider during the remedial phase of this litigation.”
271 F. 3d, at 883.1°

10The first hypothetical posed by the Ninth Circuit dissenters illustrates
the fundamental flaw in JUSTICE SCALIA’s approach to this case. Under
his view that just compensation should be measured by the gross amount
of the interest taken by the State, the client should recover the $.55 of
interest earned on a 2-day deposit even when the transaction costs amount
to $2.00. Thus, in this case, under JUSTICE SCALIA’s approach, even if it
is necessary to incur substantial legal and accounting fees to determine
how many pennies of interest were earned while petitioners’ funds re-
mained in escrow and how much of that interest belonged to them rather
than to the sellers, the Constitution would require that they be paid the
gross amount of that interest, rather than an amount equal to their net
loss (which, of course, is zero). As explained above, this is inconsistent
with the Court’s just compensation precedents. See supra, at 235-237.

Ironically, JUSTICE SCALIA seems to believe that our holding in Webb’s
Fabulous Pharmacies, Inc. v. Beckwith, 449 U. S. 155 (1980), would sup-
port such a bizarre result. In Webb’s, however, the transaction cost that
is comparable to the postage in the Ninth Circuit’s hypothetical (and to
the potential professional fees in this case) is the clerk’s fee of $9,228.74,
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These hypotheticals persuade us that lawyers and LPOs
may occasionally deposit client funds in an IOLTA account
when those funds could have produced net interest for their
clients. It does not follow, however, that there is a need for
further hearings to determine whether Brown or Hayes is
entitled to any compensation from the respondents.

The Rules adopted and administered by the Washington
Supreme Court unambiguously require lawyers and LPOs to
deposit client funds in non-IOLTA accounts whenever those
funds could generate net earnings for the client. See supra,
at 224-225. Thus, if the LPOs who deposited petitioners’
money in IOLTA accounts could have generated net income,
the LPOs violated the court’s Rules. Any conceivable net
loss to petitioners was the consequence of the LPOs’ incor-
rect private decisions rather than any state action. Such
mistakes may well give petitioners a valid claim against the
LPOs, but they would provide no support for a claim for
compensation from the State, or from any of the respondents.
The District Court was therefore entirely correct when it
made the factual finding “that in no event can the client-
depositors make any net return on the interest accrued in

which was deducted from the amount held in the interpleader fund. See
id., at 157, 160. The creditors in Webb’s recovered an amount equal to
their net loss. Indeed, in Webb’s we expressly limited our holding to “the
narrow circumstances of this case,” id., at 164, and reserved decision on
the question whether any compensation would have been due if the clerk
had not charged a separate fee. See id., at 164-165.

JUSTICE SCALIA is mistaken in stating that we hold that just compensa-
tion is measured by the amount of interest “petitioners would have earned
had their funds been deposited in non-IOLTA accounts.” Post, at 244
(dissenting opinion). We hold (1) that just compensation is measured by
the net value of the interest that was actually earned by petitioners and
(2) that, by operation of the Washington IOLTA Rules, no net interest can
be earned by the money that is placed in IOLTA accounts in Washington.
See IOLTA Adoption Order, 102 Wash. 2d 1101, 1114 (1984) (“IOLTA funds
are only those funds that cannot, under any circumstances, earn net inter-
est (after deducting transaction and administrative costs and bank fees)
for the client”).
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these accounts. Indeed, if the funds were able to make any
net return, they would not be subject to the IOLTA pro-
gram.” No. C97-0146C (WD Wash., Jan. 30, 1998), App. to
Pet. for Cert. 94a.

The categorical requirement in Washington’s IOLTA pro-
gram that mandates the choice of a non-IOLTA account when
net interest can be generated for the client provided an inde-
pendent ground for the en banc court’s judgment. It held
that the program did “not work a constitutional violation
with regard to Brown’s and Hayes’s property: Even if their
property was taken, the Fifth Amendment only protects
against a taking without just compensation. Because of the
way the IOLTA program operates, the compensation due
Brown and Hayes for any taking of their property would be
nil. There was therefore no constitutional violation when
they were not compensated.” 271 F. 3d, at 861-862.

We agree with that holding.!

VI

To recapitulate: It is neither unethical nor illegal for law-
yers to deposit their clients’ funds in a single bank account.
A state law that requires client funds that could not other-
wise generate net earnings for the client to be deposited in
an IOLTA account is not a “regulatory taking.” A law that
requires that the interest on those funds be transferred to a
different owner for a legitimate public use, however, could
be a per se taking requiring the payment of “just compensa-
tion” to the client. Because that compensation is measured
by the owner’s pecuniary loss—which is zero whenever the
Washington law is obeyed—there has been no violation of
the Just Compensation Clause of the Fifth Amendment in
this case. It is therefore unnecessary to discuss the reme-

11 Contrary to JUSTICE SCALIA’s assertion, this conclusion does not de-
pend on the fact that interest “was created by the beneficence of a state
regulatory program.” Post, at 241. It rests instead on the fact that just
compensation for a net loss of zero is zero.
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dial question presented in the certiorari petition. Accord-
ingly, the judgment of the Court of Appeals is affirmed.

It 1s so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
KENNEDY, and JUSTICE THOMAS join, dissenting.

The Court today concludes that the State of Washington
may seize private property, without paying compensation, on
the ground that the former owners suffered no “net loss”
because their confiscated property was created by the be-
neficence of a state regulatory program. In so holding the
Court creates a novel exception to our oft-repeated rule that
the just compensation owed to former owners of confiscated
property is the fair market value of the property taken.
What is more, the Court embraces a line of reasoning that
we explicitly rejected in Phillips v. Washington Legal Foun-
dation, 524 U.S. 156 (1998). Our precedents compel the
conclusion that petitioners are entitled to the fair market
value of the interest generated by their funds held in interest
on lawyers’ trust accounts (IOLTA). I dissent from the
Court’s judgment to the contrary.

I

In 1984 the Supreme Court of Washington issued an order
requiring lawyers to place all client trust funds in “identifi-
able interest-bearing trust accounts.” App. 150. If a cli-
ent’s funds can be invested to provide a “positive net return”
to the client, the lawyer must place the funds in an account
that pays interest to the client. If the client’s funds cannot
earn a “positive net return” for the client, the funds are to
be deposited in a pooled interest-bearing IOLTA account
with the interest payable to the Legal Foundation of Wash-
ington (LFW), a nonprofit organization that provides legal
services for the indigent. A lawyer is not required to obtain
his client’s consent, or even notify his client, regarding the
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use of client funds in IOLTA accounts or the payment of in-
terest to LFW. Id., at 151. The Supreme Court of Wash-
ington dismissed all constitutional objections to its 1984
order on the now-discredited ground that any interest that
might be earned on IOLTA accounts would not be “property”
of the clients. Id., at 158; cf. Phillips, supra.

As the Court correctly notes, Washington’s IOLTA pro-
gram comprises two steps: First, the State mandates that
certain client trust funds be placed in an IOLTA account,
where those funds generate interest. Second, the State
seizes the interest earned on those accounts to fund LFW.
Ante, at 234. With regard to step one, we held in Phillips,
supra, that any interest earned on client funds held in
IOLTA accounts belongs to the owner of the principal, not
the State or the State’s designated recipient of the interest.
As to step two, the Court assumes, arguendo, that the appro-
priation of petitioners’ interest constitutes a “taking,”! but
holds that just compensation is zero because without the
mandatory pooling arrangements (step one) of IOLTA, peti-
tioners’ funds could not have generated any interest in the
first place.? Amnte, at 239-240. This holding contravenes our

T Although the Ninth Circuit concluded that Washington’s IOLTA
scheme did not constitute a “taking” of petitioners’ property, Washington
Legal Foundation v. Legal Foundation of Wash., 271 F. 3d 835, 861 (2001),
the Court does not attempt to defend this aspect of the decision. Ante,
at 235.

2The Court’s ruminations on whether the State’s IOLTA program satis-
fies the Fifth Amendment’s “public use” requirement, ante, at 231-232,
come as a surprise, inasmuch as they address a nonjurisdictional constitu-
tional issue raised by neither the parties nor their amici. Petitioners’
sole contention in this Court is that the State’s IOLTA program violates
the just compensation requirement of the Takings Clause. Brief for Peti-
tioners 18-48; Reply Brief for Petitioners 1-20.

In needlessly addressing this issue, the Court announces a new criterion
for “public use”: The requirement is “unquestionably satisfied” if the State
could have raised funds for the same purpose through a “special tax” or a
“system of user fees,” ante, at 232. This reduces the “public use” require-
ment to a negligible impediment indeed, since I am unaware of any use
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decision in Phillips—effectively refusing to treat the inter-
est as the property of petitioners we held it to be—and
brushes aside 80 years of precedent on determining just
compensation.

II

When a State has taken private property for a public use,
the Fifth Amendment requires compensation in the amount
of the market value of the property on the date it is appro-
priated. See United States v. 50 Acres of Land, 469 U. S.
24, 29 (1984) (holding that just compensation is “‘market
value of the property at the time of the taking’” (emphasis
added) (quoting Olson v. United States, 292 U. S. 246, 255
(1934))); Kirby Forest Industries, Inc. v. United States, 467
U.S. 1, 10 (1984); United States v. 564.54 Acres of Monroe
and Pike County Land, 441 U. S. 506, 511 (1979); Almota
Farmers Elevator & Warehouse Co. v. United States, 409
U. S. 470, 474 (1973); United States v. Commodities Trading
Corp., 339 U. S. 121, 130 (1950); United States v. New River
Collieries Co., 262 U. S. 341, 344 (1923). As we explained in
United States v. Petty Motor Co., 327 U. S. 372, 377 (1946),
“just compensation . . . is not the value to the owner for his
particular purposes or to the condemnor for some special use

to which state taxes cannot constitutionally be devoted. The money thus
derived may be given to the poor, or to the rich, or (insofar as the Federal
Constitution is concerned) to the girlfriend of the retiring Governor.
Taxes and user fees, since they are not “takings,” see United States v.
Sperry Corp., 493 U. S. 52, 63 (1989), are simply not subject to the “public
use” requirement, and so their constitutional legitimacy is entirely irrele-
vant to the existence vel non of a public use.

By raising the analogy of a tax or user fee the Court does, however,
usefully call attention to one of the more offensive features of the takings
scheme devised by the Washington Supreme Court: A tax or user fee
would be enacted by a democratically elected legislature. The TOLTA
scheme, by contrast, circumvents politically accountable decisionmaking,
and effects a taking of clients’ funds through application of a rule purport-
edly regulating professional ethics, promulgated by the Washington Su-
preme Court. (The taking has nothing to do with ethics, of course.)
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9

but a so-called ‘market value. Our cases have recognized
only two situations in which this standard is not to be used:
when market value is too difficult to ascertain, and when
payment of market value would result in “‘manifest injus-
tice’” to the owner or the public. See Kirby Forest Indus-
tries, Inc., supra, at 10, n. 14.

In holding that any just compensation that might be owed
is zero, the Court neither pretends to ascertain the market
value of the confiscated property nor asserts that the case
falls within one of the two exceptions where market value
need not be determined. Instead, the Court proclaims that
just compensation is to be determined by the former prop-
erty owner’s “net loss,” and endorses simultaneously two
competing and irreconcilable theories of how that loss should
be measured. The Court proclaims its agreement with the
Ninth Circuit majority that just compensation is the interest
petitioners would have earned had their funds been depos-
ited in non-IOLTA accounts. Amnte, at 239-240. See also
271 F. 3d 835, 862 (CA9 2001) (“[Wlithout IOLTA, neither
Brown nor Hayes would have earned interest on his princi-
pal because by regulatory definition, their funds would have
not otherwise been placed in an IOLTA account”). At the
same time, the Court approves the view of the Ninth Circuit
dissenters that just compensation is the amount of interest
actually earned in petitioners’ IOLTA accounts, minus the
amount that would have been lost in transaction costs had
petitioners sought to keep the money for themselves. Ante,
at 238-239, n. 10. The Court cannot have it both ways—as
the Ninth Circuit itself realized—but even if it could, neither
of the two options from which lower courts may now choose
is consistent with Phillips or our precedents that equate just
compensation with the fair market value of the property
taken.

A

Under the Court’s first theory, just compensation is zero
because, under the State Supreme Court’s Rules, the only
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funds placed in IOLTA accounts are those which could not
have earned net interest for the client in a non-IOLTA sav-
ings account. App. 150. This approach defines petitioners’
“net loss” as the amount of interest they would have received
had their funds been deposited in separate, non-IOLTA ac-
counts. See ante, at 239 (“[1]f the [Limited Practice Offi-
cers (LPOs)] who deposited petitioners’ money in IOLTA ac-
counts could have generated net income, the LPOs violated
the court’s Rules. Any conceivable net loss to petitioners
was the consequence of the LPOs’ incorrect private decisions
rather than any state action”).

This definition of just compensation has no foundation in
reason. Once interest is earned on petitioners’ funds held
in IOLTA accounts, that money is petitioners’ property. See
Phillips, 524 U. S., at 168 (“[Alny interest that does accrue
attaches as a property right incident to the ownership of
the underlying principal”). It is at that point that the State
appropriates the interest to fund LFW—after the interest
has been generated in the pooled accounts—and it is at that
point that just compensation for the taking must be assessed.
It may very well be, as the Court asserts, that petitioners
could not have earned money on their funds absent IOLTA’s
mandatory pooling arrangements, but just compensation is
not to be measured by what would have happened in a hypo-
thetical world in which the State’s IOLTA program did not
exist. When the State takes possession of petitioners’ prop-
erty—petitioners’ money—and transfers it to LFW, the
property obviously has value. The conclusion that it is de-
void of value because of the circumstances giving rise to its
creation is indefensible.

Consider the implications of the Court’s approach for a
case such as Webb’s Fabulous Pharmacies, Inc. v. Beckwith,
449 U. S. 155 (1980), which involved a Florida statute that
allowed the clerk of a court, in his discretion, to invest inter-
pleader funds deposited with that court in interest-bearing

€6y

certificates, the interest earned to be deemed “‘income of
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the office of the clerk of the circuit court.”” Id., at 156, n. 1
(quoting Fla. Stat. §28.33 (1977)). The appellant in Webb’s
had tendered nearly $2 million to a state court after filing
an interpleader action, and we held that the state court’s
retention of the more than $100,000 in interest generated by
those funds was an uncompensated taking of private prop-
erty? 449 U. S., at 164.

But what would have been just compensation for the tak-
ing in Webb’s under today’s analysis? It would consist not
of the amount of interest actually earned by the principal,
but rather of the amount that would have been earned had
the State not provided for the clerk of court to generate the
interest in the first place. That amount would have been
zero since, as we noted in Webb’s, Florida law did not require
that interest be earned on a registry deposit, id., at 161.
Section 28.33’s authorization for the clerk of court to invest
the interpleader funds, like the Washington Supreme Court’s
IOLTA scheme, was a state-created opportunity to generate
interest on moneys that would otherwise lie fallow. As the
Florida Supreme Court observed, “[iInterest accrues only
because of section 28.33. In this sense the statute takes
only what it creates.” Beckwith v. Webb’s Fabulous Phar-
macies, Inc., 374 So. 2d 951, 953 (1979) (emphasis added).

In Webb’s this Court unanimously rejected the contention
that a state regulatory scheme’s generation of interest that

3 A separate Florida statute, Fla. Stat. §28.24 (1977), which was not even
challenged in Webb’s, 449 U.S., at 158, provided that the Clerk of the
Circuit Court would make “charges for services rendered,” including
charges for receiving money into the registry of court, §28.24(14). These
charges were not deducted from the gross interest earned, as the Court
suggests, ante, at 238-239, n. 10, but from the principal, before any inter-
est had been generated on the interpleader fund. See 449 U.S., at 157-
158. The creditors in Webbd’s sued to recover the entire interest that had
been earned on the fund pursuant to §28.33, id., at 158, and we held that
“any interest on an interpleaded and deposited fund follows the principal
and is to be allocated to those who are ultimately to be the owners of that
principal,” id., at 162.
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would otherwise not have come into existence gave license
for the State to claim the interest for itself. What can possi-
bly explain the contrary holding today? Surely it cannot be
that the Justices look more favorably upon a nationally emu-
lated uncompensated taking of clients’ funds to support (hur-
rah!) legal services to the indigent than they do upon a more
local uncompensated taking of clients’ funds to support noth-
ing more inspiring than the Florida circuit courts. That
were surely an unprincipled distinction. But the real, prin-
cipled basis for the distinction remains to be disclosed. And
until it is disclosed, today’s endorsement of the proposition
that there is no taking when “the State giveth, and the State
taketh away,” has potentially far-reaching consequences.
May the government now seize welfare benefits, without
paying compensation, on the ground that there was no “net
los[s],” ante, at 237, to the recipient? Cf. Goldberg v. Kelly,
397 U. S. 254 (1970).4

What is more, the Court’s reasoning calls into question
our holding in Phillips that interest generated on IOLTA
accounts is the “private property” of the owners of the prin-
cipal. An ownership interest encumbered by the right of
the government to seize moneys for itself or transfer them
to the nonprofit organization of its choice is not compatible
with any notion of “private property.” True, the Fifth
Amendment allows the government to appropriate private
property without compensation if the market value of the
property is zero (and if it is taken for a “public use”). But

4The Court claims that its holding “does not depend on the fact that
interest was created by a state regulatory program,” and “rests instead
on the fact that just compensation for a net loss of zero is zero.” Ante,
at 240, n. 11 (internal quotation marks omitted). This simply disclaims
the ultimate ground by appealing to the proximate ground: The reason
the Court finds there has been a “a net loss of zero” is that the interest
on petitioners’ funds is entirely attributable to the merging of those funds
into the IOLTA account—but for IOLTA, they would have earned no inter-
est at all. That is to say, no compensation is due on the interest because
the “interest was created by a state regulatory program.”
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the Court does not defend the State’s action on the ground
that the money taken is worthless, but instead on the ground
that the interest would not have been created but for
IOLTA’s mandatory pooling arrangements. The Court
thereby embraces precisely the line of argument we rejected
in Phillips: that the interest earned on client funds in IOLTA
accounts could not be deemed “private property” of the cli-
ents because those funds “cannot reasonably be expected to
generate interest income on their own.” 524 U.S., at 169
(internal quotation marks omitted); cf. id., at 183 (BREYER,
J., dissenting).
B

The Court’s rival theory for explaining why just compen-
sation is zero fares no better. Contrary to its aforemen-
tioned description of petitioners’ “net loss” as the amount
their funds would have earned in non-IOLTA accounts, ante,
at 239-240, the Court declares that just compensation is “the
net value of the interest that was actually earned by peti-
tioners,” ante, at 239, n. 10 (emphasis added)—net value con-
sisting of the value of the funds, less “transaction and admin-
istrative costs and bank fees” that would be expended in
extracting the funds from the IOLTA accounts, ibid. To
support this concept of “net value,” the Court cites nothing
but the cases discussed earlier in its opinion, ante, at 235-
237, which establish that just compensation consists of the
value the owner has lost rather than the value the govern-
ment has gained. In this case, however, there is no differ-
ence between the two. Petitioners have lost the interest
that Phillips says rightfully belongs to them—which is pre-
cisely what the government has gained. The Court’s appar-
ent fear that following the Constitution in this case will pro-
vide petitioners a “windfall” in the amount of transaction
costs saved is based on the unfounded assumption that the
State must return the interest directly to petitioners. The
State could satisfy its obligation to pay just compensation by
simply returning petitioners’ money to the IOLTA account
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from which it was seized, leaving others to incur the account-
ing costs in the event petitioners seek to extract their inter-
est from the account.

In any event, our cases that have distinguished the “prop-
erty owner’s loss” from the “government’s gain” say nothing
whatever about reducing this value to some “net” amount.
Remarkably, the Court does not cite the recent case of ours
that specifically addresses this issue, and that does so in the
very context of an IOLTA-type scheme. Phillips flatly re-
jected the notion that just compensation may be reduced by
transaction costs the former owner would have sustained in
retaining his property. See 524 U. S., at 170 (“The govern-
ment may not seize rents received by the owner of a building
simply because it can prove that the costs incurred in collect-
ing the rents exceed the amount collected”);® see also Olson
v. United States, 292 U. S., at 255 (“It is the property and
not the cost of it that is safeguarded by [the] Constitutio[n]”).

5 All the Court can muster in response to Phillips’ rejection of its view
that the government may seize property for which the administrative
costs of retention exceed market value is a hypothetical posed by the
Ninth Circuit dissenters in support of their suggestion to remand. Anfte,
at 238-239, n. 10. The doctrine of stare decisis adopts a different hierar-
chy: This Court’s precedents are to be followed over dissenting opinions
in the Courts of Appeals.

The Court also suggests that the confiscation of petitioners’ property is
“comparable to” the clerk’s fee under Fla. Stat. §28.24 (1977), which we
discussed in Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U. S. 155
(1980). Ante, at 238-239, n. 10. The clerk’s fee imposed pursuant to
§28.24(14) had nothing to do with “transaction costs” but was a fee for
services rendered by the State itself. 449 U.S., at 157. Here, the State
does not even attempt to characterize its retention of petitioners’ interest
in that fashion. While petitioners, their escrow companies, and the banks
holding their funds may very well incur costs in returning the IOLTA-
generated interest to the clients, this does not convert the State’s seizure
into a fee. In any event, as noted earlier, supra, at 246, n. 3, we neither
approved nor disapproved the State’s retention of fees pursuant to
§28.24(14) in Webb’s because the parties did not challenge it. 449 U. S,
at 158.
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And if the Federal Government seizes someone’s paycheck,
it may not deduct from its obligation to pay just compensa-
tion the amount that state and local governments would have
taxed, on the ground that it need only compensate the “net
los[s],” ante, at 237, to the former owner. That is why we
have repeatedly held that just compensation is the “market
value” of the confiscated property, rather than the “net loss”
to the owner. “Market value” is not reduced by what the
owner would have lost in taxes or other exactions. “‘[J]ust
compensation’” means the full monetary equivalent of the
property taken.” United States v. Reynolds, 397 U. S. 14,
16 (1970).

But the irrationality of this aspect of the Court’s opinion
does not end with its blatant contradiction of a precedent
(Phillips) promulgated by a Court consisting of the same
Justices who sit today. Even if “net value” (rather than
“market value”) were the appropriate measure of just com-
pensation, the Court has no basis whatsoever for pronounc-
ing the “net value” of petitioners’ interest to be zero. While
the Court is correct that under the State’s IOLTA rules, peti-
tioners’ funds could not have earned net interest in separate,
non-IOLTA accounts, ante, at 238-239, n. 10, that has no
bearing on the transaction costs that petitioners would sus-
tain in removing their earned interest from the IOLTA ac-
counts.® The Court today arbitrarily forecloses clients from

5The Court quotes the Washington Supreme Court’s definition of IOLTA
funds as “only those funds that cannot, under any circumstances, earn net
interest (after deducting transaction and administrative costs and bank
fees) for the client.” Amnte, at 239, n. 10 (quoting IOLTA Adoption Order,
102 Wash. 2d 1101, 1114 (1984) (emphasis deleted)). It is true that IOLTA
funds cannot earn net interest for the client in non-IOLTA accounts, and,
prior to our decision in Phillips v. Washington Legal Foundation, 524
U. S. 156 (1998), also could not earn net interest for the client in IOLTA
accounts because state law declared such interest to be the property of
LFW. After Phillips, however, IOLTA funds can earn net interest for
the client when placed in IOLTA accounts—because all interest earned by
funds in IOLTA accounts is the client’s property. See id., at 160.
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recovering the “net interest” to which (even under the
Court’s definition of just compensation) they are entitled.
What is more, there is no reason to believe that petitioners
themselves do not fall within the class of clients whose funds,
though unable to earn interest in non-IOLTA accounts, nev-
ertheless generate “net interest” in IOLTA accounts. That
is why the Ninth Circuit dissenters (who shared the Court’s
second theory of just compensation but not the first) voted
to remand to the District Court for a factual determination
of what the “net value” of petitioners’ interest actually is.

To confuse confusion yet again, the Court justifies its deci-
sion not to remand by simply falling back upon the different
theory of just compensation espoused by the Ninth Circuit
majority—namely, that just compensation will always be
zero because the funds would not have earned interest for
the clients in a non-IOLTA savings account. Ante, at 239-
240. See also 271 F. 3d, at 862 (“Brown and Hayes are in
actuality seeking compensation for the value added to their
property by Washington’s IOLTA program”). That does not
conform, of course, with the Court’s previously announced
standard for just compensation: “the net value of the interest
that was actually earned by petitioners.” Ante, at 239,
n. 10 (emphasis added).” Assessing the “net value” of inter-

"In this reprise of its first theory, designed to cover the embarrassing
fact that its second theory does not support its disposition, the Court
makes the assertion that, even if some lawyer mistakenly placed into the
TIOLTA account client funds that could have generated net earnings inde-
pendently (thus rendering even the Court’s first theory factually inapplica-
ble), compensation would still not be required, because “[ajny conceivable
net loss [would be] the consequence of the [lawyer’s] incorrect private
decisio[n] rather than any state action.” Ante, at 239. That is surely not
correct. Even on the Court’s own misbegotten theory, the taking occurs
when the IOLTA interest is transferred to LFW, and compensation is not
payable only if the principal generating that interest could not have
earned interest otherwise. How the principal got into the IOLTA ac-
count—mistakenly or otherwise—has nothing to do with whether there
has been a “taking” of “value.” The government would owe just compen-
sation for a taking of real property even if the action of some third party
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est “actually earned” requires a factual determination of the
costs petitioners would incur if they sought to keep the
IOLTA-generated interest for themselves. By refusing to
undertake this inquiry, the Court reveals that its contention
that the value of interest “actually earned” is the measure
of just compensation is a facade. The Court’s affirmance of
the decision below can only rest on the reasoning adopted by
the Ninth Circuit majority (notwithstanding its rejection in
Phillips): that property created by virtue of a state regula-
tory program may be taken without compensation.

* * *

Perhaps we are witnessing today the emergence of a whole
new concept in Compensation Clause jurisprudence: the
Robin Hood Taking, in which the government’s extraction of
wealth from those who own it is so cleverly achieved, and
the object of the government’s larcenous beneficence is so
highly favored by the courts (taking from the rich to give to
indigent defendants) that the normal rules of the Constitu-
tion protecting private property are suspended. One must
hope that that is the case. For to extend to the entire run of
Compensation Clause cases the rationale supporting today’s
judgment—what the government hath given, the govern-
ment may freely take away—would be disastrous.

The Court’s judgment that petitioners are not entitled to
the market value of their confiscated property has no basis
in law. I respectfully dissent.

had caused the property mistakenly to be included on the list of properties
scheduled for condemnation. The notion that the government can keep
the property without compensation, and relegate the owner to his reme-
dies against the private party, is nothing short of bizarre. Imagine the
fruitful application of this principle of “intervening private fault” in other
fields: “Yes, you were subjected to a brutally unlawful search and seizure
in connection with our raid upon a street corner where drugs were being
distributed. But since the only reason you were at that corner is that a
taxi dropped you at the wrong address, you must look to Yellow Cab for
your remedy.”
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JUSTICE KENNEDY, dissenting.

The principal dissenting opinion, authored by JUSTICE
SCALIA, sets forth a precise, complete, and convincing case
for rejecting the holding and analysis of the Court. I join
the dissent in full.

It does seem appropriate to add this further observation.
By mandating that the interest from these accounts serve
causes the justices of the Washington Supreme Court prefer,
the State not only takes property in violation of the Fifth
and Fourteenth Amendments to the Constitution of the
United States but also grants to itself a monopoly which
might then be used for the forced support of certain view-
points. Had the State, with the help of Congress, not acted
in violation of its constitutional responsibilities by taking for
itself property which all concede to be that of the client, ante,
at 235; Phillips v. Washington Legal Foundation, 524 U. S.
156, 172 (1998), the free market might have created various
and diverse funds for pooling small interest amounts. These
funds would have allowed the true owners of the property
the option to express views and policies of their own choos-
ing. Instead, as these programs stand today, the true owner
cannot even opt out of the State’s monopoly.

The First Amendment consequences of the State’s action
have not been addressed in this case, but the potential for a
serious violation is there. See Abood v. Detroit Bd. of Ed.,
431 U. S. 209 (1977); Keller v. State Bar of Cal., 496 U. S. 1
(1990). Today’s holding, then, is doubly unfortunate. One
constitutional violation (the taking of property) likely will
lead to another (compelled speech). These matters may
have to come before the Court in due course.
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BRANCH ET AL. v. SMITH ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI

No. 01-1437. Argued December 10, 2002—Decided March 31, 2003*

After the 2000 census caused Mississippi to lose one congressional seat, the
state legislature failed to pass a new redistricting plan. Anticipating
a state-law deadline for qualifying candidates, appellants and cross-
appellees (state plaintiffs) filed suit in October 2001, asking the State
Chancery Court to issue a redistricting plan for the 2002 elections. In
a similar action, appellees and cross-appellants (federal plaintiffs) asked
the Federal District Court to enjoin the current plan and any state-
court plan, and to order at-large elections pursuant to Miss. Code Ann.
§23-15-1039 and 2 U. S. C. §2a(c)(5) or, alternatively, to devise its own
redistricting plan. The three-judge District Court permitted the state
plaintiffs to intervene and concluded that it would assert jurisdiction if
it became clear by January 7, 2002, that no state plan would be in place
by March 1. On the eve of the state trial, the State Supreme Court
ruled that the Chancery Court had jurisdiction to issue a redistricting
plan. The Chancery Court adopted such a plan. On December 21,
2001, the state attorney general submitted that plan and the Supreme
Court’s decision to the Department of Justice (DOJ) for preclearance
pursuant to §5 of the Voting Rights Act of 1965. DOJ requested addi-
tional information from the State, noting that the 60-day review period
would commence once that information was received. The information
was provided on February 20, 2002. Meanwhile, the Federal District
Court promulgated a plan that would fix the State’s congressional dis-
tricts for the 2002 elections should the state-court plan not be precleared
by February 25. When that date passed, the District Court enjoined
the State from using the state-court plan and ordered that its own plan
be used in 2002 and until the State produced a precleared, constitutional
plan. The court based the injunction on the failure of the timely pre-
clearance of the state-court plan, but found, in the alternative, that the
state-court plan was unconstitutional. The State did not appeal. DOJ
declined to make a determination about the preclearance submission
because the District Court’s injunction rendered the state-court plan
incapable of administration.

*Together with No. 01-1596, Smith et al. v. Branch et al., also on appeal
from the same court.
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Held: The judgment is affirmed.

189 F. Supp. 2d 548, affirmed.
JUSTICE SCALIA delivered the opinion of the Court with respect to
Parts I, II, and ITI-A, holding:
1. The District Court properly enjoined enforcement of the state-
court plan. Pp. 261-266.

(a) There are two critical distinctions between these cases and
Growe v. Emison, 507 U. S. 25. First, there is no suggestion here that
the District Court failed to allow the state court adequate opportunity
to develop a redistricting plan. Second, the state-court plan here was
subject to §5 of the Voting Rights Act. The controversy over whether
the state-court plan was precleared centers on §5’s proviso that when-
ever a covered jurisdiction “shall enact or seek to administer” a voting
change, the change may be enforced if the Attorney General does not
object within 60 days. Pp. 261-263.

(b) DOJ’s failure to object within 60 days of the state attorney gen-
eral’s original submission did not render the state-court plan enforceable
on February 25. A jurisdiction seeking preclearance must provide the
Attorney General with information sufficient to prove that the change
is nondiscriminatory. DOJ regulations—which are “wholly reasonable
and consistent with the Act,” Georgia v. United States, 411 U. S. 526,
b41—provide that incomplete state submissions do not start the 60-day
clock, and that the clock begins to run from the date that requested
information is received. DOJ’s request here, which was neither frivo-
lous nor unwarranted, postponed the 60-day period. Pp. 263-264.

(c) The state-court plan was also not precleared 60 days after the
state attorney general submitted the requested information. The State
was “seek[ing] to administer” the changes within § 5’s meaning when its
attorney general made his initial submission to DOJ and when he pro-
vided additional information. However, when the State failed to appeal
the District Court’s injunction, it ceased “seek[ing] to administer” the
state-court plan. The 60-day period was no longer running, so the plan
was not rendered enforceable by operation of law. Because a private
party’s actions are not those of a State, the state plaintiffs’ appeal is
insufficient to demonstrate that the State still “seek[s] to administer”
the plan. Pp. 264-265.

(d) Since this Court affirms the injunction on the ground that the
state-court plan was not precleared and could not be precleared in time
for the 2002 election, the Court vacates the District Court’s alternative
holding that such plan was unconstitutional. Pp. 265-266.

2. The District Court properly fashioned its own congressional re-
apportionment plan under 2 U. S. C. §2¢. The tension between
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§§2a(c)(5) and 2c¢ is apparent: Pending redistricting, §2a(c)(5) requires
at-large elections if a State loses a congressional seat, while § 2¢, which
was enacted 26 years later, requires States with more than one Repre-
sentative to use single-member districts. Contrary to the federal plain-
tiffs’ contention, §2c is not limited to legislative action, but also applies
to action by state and federal courts when the prescribed legislative
action has not been forthcoming. When §2¢ was adopted in 1967, the
issue was precisely the courts’ involvement in fashioning electoral plans.
The Voting Rights Act had recently been enacted, and this Court’s deci-
sions in, e. g., Baker v. Carr, 369 U. S. 186, had ushered in a new era in
which federal courts were overseeing efforts by badly malapportioned
States to conform their congressional districts to one-person, one-
vote standards. Given the risk that judges would simply order at-large
elections, it is most unlikely that §2c¢ was directed solely at legisla-
tive apportionment. Nor has any court found §2c¢ to be so limited.
In addition, §2c’s language is most susceptible of this interpretation.
Pp. 266-272.

JUSTICE SCALIA, joined by THE CHIEF JUSTICE, JUSTICE KENNEDY,
and JUSTICE GINSBURG, concluded in Part III-B that §2a(c)—where
what it prescribes is constitutional (as it is in paragraph (5))—applies
when a state legislature and the state and federal courts have all failed
to redistrict pursuant to §2c. This interpretation allows both §§2a(c)
and 2c¢ to be given effect. Section 2a(c) governs the manner of any
election held “[ulntil a State is redistricted in the manner provided by
[state] law after any apportionment.” When a court redistricts pursu-
ant to § 2¢, it necessarily does so in such a manner because it must follow
the State’s “policies and preferences” for districting. White v. Weiser,
412 U. S. 783, 795. A court may invoke §2a(c)’s stopgap provision only
when an election is so imminent that redistricting pursuant to state law
(including §2c¢’s mandate) cannot be completed without disrupting the
election process. Mississippi’s at-large provision should be deemed op-
erative when §§2a(c)(2) and (5) would be: The state provision envisions
both legislatively and judicially prescribed change and does not come
into play as long as it is feasible for a state or federal court to complete
redistricting. Pp. 273-276.

JUSTICE STEVENS, joined by JUSTICE SOUTER and JUSTICE BREYER,
while agreeing that the District Court properly enjoined the state-court
plan’s enforcement and promulgated its own plan under 2 U. S. C. §2¢,
concluded that §2c impliedly repealed §2a(c) and that the 1967 federal
Act pre-empted Mississippi’s statutory authorization for at-large con-
gressional elections. The presumption against implied repeals, like
that against pre-emption, is overcome if there is an irreconcilable con-
flict between the two provisions or if the later Act was clearly intended
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to “covelr] the whole subject of the earlier one.” Posadas v. National
City Bank, 296 U. S. 497, 503. By prohibiting States with more than
one Representative from electing Representatives at-large, the 1967 Act
unambiguously forbids elections that §2a(c)(5) would otherwise author-
ize. Thus, under either of Posadas’ standards, the 1967 Act repealed
the earlier §2a(c)(5) and pre-empted Mississippi’s law. Any fair reading
of the history leading to the 1967 Act’s passage shows that the parties
believed that the changes they were debating would completely replace
§2a(c). The statute was the final gasp in a protracted legislative proc-
ess. Four versions of the original bill expressly repealed §2a(c), and
there was no disagreement about that provision. When that bill did
not pass, its less controversial parts, including what is now §2¢, were
attached to a private bill. The absence of any discussion, debate, or
reference to the repeal provision in the legislative process prevents its
omission from the final private bill as being seen as a deliberate choice
by Congress. Pp. 285-292.

SCALIA, J., announced the judgment of the Court and delivered the opin-
ion for a unanimous Court with respect to Parts I and II, the opinion of
the Court with respect to Part III-A, in which REHNQUIST, C. J., and
STEVENS, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined, and an
opinion with respect to Parts III-B and IV, in which REuNqQuUIST, C. J,,
and KENNEDY and GINSBURG, JJ., joined. KENNEDY, J., filed a concurring
opinion, in Part II of which STEVENS, SOUTER, and BREYER, JJ., joined,
post, p. 282. STEVENS,