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®ifice of the
Fashing

In the nine vears since the Comprehensive Crime Control Act of 1984 gave federal investigators
and prosecutors the tools they needed to mount an effective national asset forfeiture program,
forfeiture has become an important component of the federal criminal justice process.

One of the most important provisions of the 1984 law authorized the sharing of federa! forfeiture
proceeds with cooperating state and local law enforcement agencies. As this is written, the
Department of Justice has shared over $1.4 billion in forfeited assets with more than 3,000 state
and local law enforcement agencies.

It is the purpose of this Guide to enhance the integrity of the sharing program so that it will
continue 1o merit public confidence and support. For this reason, we have appended to this
(Guide the Natonal Code of Professional Conduct for Asset Forfeiture (Appendiz G).  All
seizing and prosecutorial agencies should take steps to ensure that they are in compliance with
this Code.

March 1994
Washington, D.C.
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SHARING AUTHORITY

The Atiorney General’s authority to share federally forfeited property with participating
state and local law enforcement agencies is established in federal law.! The exercise of
this authority is 4 ry. The Attorney General is not required o share property
in any case.

The Controlied Substances Act most fully states the intent of Congress in the sharing of
forfeited property. It provides that:

The Anorney General shall assure that any propersy iransferred 1o a Stazte or local
law enforcement agency .

(A} has a value that bears a reasonable relwionship io the
degree of direct participation of the State or local agency in
the law enforcemens effort resulting in the forfeiture, ioking
into accounst the rotal value of all property forfeited and the
toral low enforcement efforr with respect 1o the viplation of
law on which the forfeiture is based; and

(B) will serve 10 encourage further cooperation berween the
recipiens Staze or local agency and Federal law enforcement
2EENCIES.

21 U.B.C. § BBl{e)(3).

PURPOSES OF THE DEPARTMENT OF JUSTICE FORFEITURE

The ?ﬂﬁiﬁi}f §%ﬁWS€ of the Tienartm ia
deter crime by depriving criminals of the profits and proceeds of ﬁ’smr ziiega}. mtmﬁm
and fo weaken criminal enierprises by removing the instrumentalities of crime. An
ancillary purpose of the program is to enhance cooperation among federal, state, and :
law enforcement agencies through the eguitable sharing of federal forfeiture proc

121 US.C. § 88L(e)(1)A) and {(e)(3), 18 U.S.C. § 981(e}(2), and 19 U.5.C. § 1616a,




AL AGERCIES IN THE JUSTICE FORFER

As of October 1, EQ@E the following federal entities are in the D
Forfeiture Program:

Federal Bureau of Investigation

United States Park Police?

United States Marshals Servies?

United States Attorneys’ Offices®
Criminal Division®

United States Postal Inspection Service®

JOTE: Sharing by ageﬁeze;f af gke ii’ S ﬂepgmm af zke mgsar}’ ss saﬁgecg 10 ffze
?rgasaw ﬁepamem: 5 AN, :

Any state or local law enforcement agency that directly participates in an investigation
or prosecution that resuls in 3 federal forfeiture may reguest an equitable share of ih@, &@i
proceeds of the forfeiture.* SectionIX on H g

* These entities do not dire

tly adopt state and local

* Although required itures involving proceeds, the 1.5, Postal
Inspection Service has adopted the ﬁgﬁfi and EE&@ 72 forms for use in sharing with state and
al law enforcement agencies, The Memorandum of Understanding between the U.S. Postal
tion Service and the Department of Justice shouid be ref; to in connection with the
distribution of federal forfeiture p s among federal agenci - Executive Office for
Asset Forfeiture Directive No, 91-7, "Equitable Sharing Informati ay 20, 1991.)

* Sharing with foreign countries and other federal agencies is not covered in A Guide i
Egui Ry o rgi%; ?ﬁ 2 ?m v _ig
es (March 1994}, here




: No sharing FEquESt O recom

y fion, including §§?£?’££ ?gggamgeg in task force
ther ggreemenis, is final unii

ederal decision-maker.

Most sharing is the result of joint investigations. Joint investigatons are those in
which f@éem% ageﬁcm work with state or local law enforcement agencies o
deral crimingl laws.

ized property f@z f@éﬁfﬁ
forfeiture where the conduct giving rise to the seizure is in violation of federal law
and federal law provides for forfeiture. State ané 1 agenﬁ&s have thirty (30)
calendar days from the date the p iginally seized to request a
federal adoption, W&w&gg of the 30-d miﬁ Emy be agggr@%& by the adopting
federal agency where the state or local law enforcement agency requesting
adoption {iem@ﬁmm the existence of exceptional circumstances justifying the
delay.




ARY THRESHOLDS ARE

suow

$20,0000r 2@ percent |
of s

e, whachever i35
reater’

Al Other
Frope

A United States Altomey mgh
forfeiture cases; wrilien ngh
Executive Office for ¢

It is understood thaydh
require the seizugg”

thresholds may
interest, .24

§5,000

‘forfeiture of a "crack house,” of a conveyanes _
licle seized at an international border for alien smugg]

official aﬁé an explanation of the reason for the departure
fact that the owner or person in possession of the property i’za;s mﬁ
e criminally prosecuted is an appropriate basis for 2 downward departu

* As a general rule, the |
See Executive Office for Asset Forfeiture Directive No. 80-3, "Den:
the Seizure and Forfeiture of Real Property that is Potentially Contaminated, or is Contas
with Hazardous Substances,” June 29, 1950,

15 are forfeited without regard fo value.

some circumstances the overriding Ygw enforcement benefit will

resholds for judicial
1 be provided w the

rirnent of Justice does not aﬁap? contaminated real propertes.
Departmental Policy Regarding
[ =, s
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Federal law authorizes the seizing or adopting agency to administratively forfeit
the following types of property {unless 2 timely claim is filed):

, @©.g., cash,
| stocks, bonds)

1 Hauling Conveyaneces
i; {g.g., vehicles, vessels,
i transport illegal drugs)
| Other Property $500,000 or

| (e.g., bank accounts, less

Judicial forfeiture is required for any property other than monetary instruments
and hauling conveyances if:

1. the value of the "other property” exceeds $500,000;
2. z claim and cost bond has been fled; or

3. the property is real estate,

HOW TO APPLY FOR AN EQUITABLE SHARE

After the seizure in 2 joint case or adoption in an adoptive case, 2 state or local agency
may reguest a share of the property by submitting 2 Form ﬁﬁ@»ﬁ Application for
Transfer of Federally Forfelted ?r@myg 10 the pertinent federal investigative agency.
A separate DAG-71 must be completed for each asset to be shared, (Sze Appendix A for
of the DAG-71 Form and other supplemental instructions. )




Mo sharing request may be considered unless it is submitted within sixty (60) calendar
@&ﬁ of the seizure or within sixty (60} days of the federal adoption of 2 state or local
eizure. The 60-day rule may be waived by the federa] seizing agency in exceptonal
circumstances upon a written request stating the reasons for the late submission of the
equitable sharing request and providing justification for the waiver. The request for
waiver must accompany the DAG-71.

Forfeiture, like all Jegal proceedings, wkes ime. Equitable sharing may only occur afier
the federal forfeiture has been completed, the United States has waken clear title 10 the
property, and a final sharing decision has been made by the appropriate federal official.
In addition, where a claimant has filed a petition for remission or mitigation of the
forfeiture, sharing must be delayed uniil resolution of the petiion. Finally, if the
forfeiture involves property that must be sold, sharing may not occur until the sale has
been completed and the net procesds of sale have been determined.

The federal seizing or adoptng agency or the coordinator for the Law Enforcement
Coordinating Committee (LECC) in the United States Attorney’s Office may assist state
and local agencies in preparing the DAG-71 and in determining the status of reguests.

HOW TO CALCULATE THE SHARING PERCENTAGE

Equitable sharing is based on the et proceeds of the forfeiture. Net
proceseds are calculated as follows:

eceints from forfeiture or the sale of forfeited property:

(Qualified third-party interests {(g.g., valid
liens, morigages)

Federal case-related expenses (2.g., advertising
costs, out-of-pocket investigative or litigation
expenses)

Any award paid 1o a federal informant

Federal property management expenses
{e.g., appraisal, storage, security, sale)

Net proceeds available for sharing




Federsl (aes gharis cases reflects the "dﬁgm of direct
mﬁpam@?z of the state or -'~  agency in the law enforcement effort resulting
in the forfeiturs.® Mormsally this is determined by comparing the pumber of
hours expended by the agents involved.

Example: Federal agents devote 1,000 hours, and state officers devote
500 hours, to & joint investigation and prosecution that result in 2 federal
forfeiture. The net proceeds of the forfeited property are £150,000. As
the state law enforcement agency provided one third of the total 1,500
hours of effort, the equitable share for the state law enforcement agency
would be $50,000.

‘The following factors may be considered by the federal decision-maker where the
hours devoted do not adequately reflect the degree of participation of the state or
local agencies:

to the seizure?

1. Did ap agency originate the information leading

Example: As part of its normal intelligence gathering activities, 2 local
law enforcement agency has been monitoring the activities of Drug
(rganization X. One day the agency learns specific information regarding
the location of a forfeitable asse! belonging to X. It shares this
information with a federal agency and they both assign two agents o ﬁ@
2 short-term joint investigation of one of X's drug dealers before maki
the seizure, The local agency merits a larger share of the procee
sale of the asset than the 50 percent it would get based only on the time
devoted o the joint investigation, The fact that this seizure was ié‘s@
indirect result of long-term intelligence gathermg activities should be mad
known in the request for eguitable sharing.

Similarly, 2 federal undercover investigation produces intelligence about
drug shipments. In order to avoid compromise of the inveshgation, the
§@§£m§; government asks the state or local agency o execute the stop and
seizure, The federal agency meniis 2 larger share than it would get based
stﬁgzﬁy ofn agent tme involved in the seizure.

Ew@

Did an sgency provide unigue and indispensable assistance?

Example: An agency is asked to provide assistance only it can provide;
for example: (1) seizing property in its §§ﬁ§é§§§§§% {which may be

hundreds of miles away from the where the investigation 15 being




conducted); (2} gm‘v’iﬁmg an informan

information that is essential to securing a conviction; or {’3} mvemg
relevant information from a target that only it can obtain without maian
the target suspicious that he is under investigation, Such an agency would
merit a relatively large share of the forfeiture proceeds even though its
contribution 1o the overall investigation on 2 time and effort basis was
relatively small. Therefore, the significance of any contribution shouid
be made known in the request. By contrast, the provision of services
many agencies typically can provide, such as use of a drug detection dog,
a laboratory analysis, an aerial surveillance, or an undercover operative,
would not necessarily be considered unigue.

3. Could the state agency have achieved forfeiture under state law, but
joined forces with the United States to conduct 2 more effective
investigation?

Exampie: A local agency has conducted an m%sﬁgaa@a on its own that
has led to the identification of certain assets for seizure. Rather than
effecting an immediate seizure, the agency joins forces with a federal
agency o conduct a broader investigation, which, while it results in more
arrests, does not lead 10 the identification of significant additional assets.
The local agency is entitled to receive most of the proceeds of the
forfeited assets, regardless of the relative time and effort contribution of
the federal agency to the overall investigation.

C. s
The federal share in adoptive cases, where 100 percent of pre-seizure activity
was performed by 8 state or local agency, is based on a “{lat rate” of the net
procesds. This rate is twenty percent {20%) of the net proceeds.
NOTE: In no case (join: or adoprive) will the federal share be less than tweny
percent.

B,

The following are examples of ways prosecutors may qualify for an eguitable

i. Providing assistance in ihe preparation of search and seizure warrants and

7 For details on adoption, see Executive Office for Asset Forfeiture Directive No, 93-1,
"General Adoption Policy and Procedure,” January 15, 1993,




other documents relating to the forfeiture. (Sharir
normally be based on hours expended.)

g percentage will

2. Providing 2 key informant, or substantially assising throughout the
investigation that leads to a federal forfeiture. (Sharing percentages will
normally be based on hours expended.)

i 3. Cross-designating state or local attorneys to ha the federal forfeiture
or related criminal cases in federal court. (The Department will authorize
sharing up to 5 percent of the federal govmment s share of the net
forfeiture proceeds with cooperating local prosecutors who cross-designate
attorneys in adoptive cases.)

4. Prosecuting criminal cases under state law directly related to a federal

forfeiture, (The sharing percentage will be determined on a case-by-case
basis.)

In administrative forfeiture cases where the value of the forfeited property is less
than $1,000,000, the federal investigative agency determines the amount of the
eguitable share.

In judicial forfeiture cases — either civil or criminal — where the value of the
forfeited property is less than $1,000,000, the United States Attorney determis
the amount of the equitable share,

In administrative and judicial forfeiture cases where the property is valued at
$1,000,000 or more, in multi-district cases, and in cases involving the transfer of

real property 1o a state or local agency, the Office of the Deputy Attorney General
determines the amount of the eguitable share.

Questions rega
agemcy ﬁiasi Dro

aring should be directed to the federsl investigative
ihe reguest or the coordinator for the Law Enforcement
tee in the United States Attorney’s Office.

NOTE: As stated above, no reguesied or recommended share, including shares
negotiated in task force or other agreements, is guararseed uniil approved by the
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Permissible Uses. Subject 10 laws, rules, regulations, and orders of the
state or local jurisdiction governing the use of public funds available for
law enforcement purposes (see paragraph 2.e. of this section), the
expenses noted below are pre-approved as permissible uses of shared
funds and property.® Among the following uses, priority should be given
10 supporting community policing activities, training, and law enforcement
operations calculated to result in further seizures and forfeitures:

&.

Activities Caleulsted to Enhance Future Investigations — The
support of investigations and operations that may resolt in further
seizures and forfeitures, £.g., payment of overtime for officers and
investigators; payment of the first year’s salanes for new law
enforcement positions that supplement the workforce; payments for
iemporary of not-to-excesd-one-year appointments; payments (o
mfcmams, "buy,” ”ﬁash or zemd meney, ané the purcham of

law Enforcement Traiming ~- The fraining of investigators,

ecutors, and law enforcement support personnel in any area that

ary to perform official law enforcement duties. Priority
canssdﬁraﬁan should be given to training in (1) asset forfeiture in
general (statutory requirements, policies, procedures, caselaw); {2)
the Fourth Amendment (search and seizure, probable cause,
drafting affidavits, confidental informant reliability); {3) ethics and
the National Code of Professional Conduct for Asset Eorfmm?e, {4
due process rights; (§) protecting the rights @f mnoc@ni third-part
{individuals and lienholders); and (6) this Guide

bod ns, radios, cellular telephones, computer
eguipment, sof o be used in support of law enforcement
purposes, vehze%es {e.g., pairol vehicles, surveillance vehicles),
electronic surveillance equipment, uniforms, travel, ransportation,
suppiies, leasing of office and other space for task force and

sermissible and impermissible uses. Also note
ssible only to the exient that they in TESOUICEs
Section X.B, of this £




of equipment that

d. : with mﬁmmﬁg
on of detention facili
. fguipment — The costs
ilities, government furmniture,
munications eguipment, eic., that are
f.
i
£.
use of ﬁ;@ ?&%’Eﬁiﬁ sysiem,
money to fund its pro rata
share (twenty percent) of the ting and main
@f the system.
@@m&@s aggzgmﬁﬁz and other items and services
monies must be used only for law
" itten approval is obtained from the
Executive Qﬁﬁ@s fﬁi‘ Asset §§z’§§z£§r& Such property must continue
k.

, and tangible property.

Jact thas the 5?33 gé’ §m§£ﬁ§ was forfeited as a result of 2 é@g?ﬁ?ﬁgggf

ral émg violation, the shared
§?§§§??§; : nment’s drug program. Priority

nsideration should be given, however, o completely equipping units thar
generate forfeitures in order 1o foster future forfeiture investigerions.




£,

&9

g@

wal law enforcement

isting Positions — The payment of

anent law enforcement personnel is not
y@mmﬁ %3??%@?& the payment constitutes a supplantation of the
agency's appropriaied funds. Note that the payment of first year
salaries for new, temporary ceed-pne-year positions is
permitted 25 these ﬁX?@E’%ﬁ%iﬂf@s supplement and do not supplant
existing resources.

Uses of Forfeited Property by Non-Law Enforcement Personnel
- Use of a sh vehicle or other forfeited tangible property by

tﬁ@ﬁ«wéﬁw @ﬁﬁ@mm@m personnel for non-law enforcement business

Pavment of Mon-Tow Enf %
while shared funds may h@ used to pay the expenses f@f émg
testing of law enforcement personnel, such 2 use of these funds for
the testing of zll municipal emplovees is not permissible.

pecified in the DAG-7]1 — Requesting state and local
agencies must specify on the DAG-71 what uses will be made of

sharsd property. &ﬁy departure from such stated uses must be
approved in writing by the federal decision-maker or the As&z
?@x’fmm Office, Criminal Divizion, unless the use is alread
soeci paragraph A.l. of this section.

Uses Contrary to the Laws of the State or Local Jurisdiction —
Shared funds may not be used for any purpose that would constitute
an improper use of state or local law enforcement funds under the
laws, rules, regulations, and orders of the staie or local jurisdiction
of which the agency is a part.

ument Use of Shared Assets — Any use that
nce that shared funds are being used for political

personal pspgsas is not permitied.

n-OiTicial Gove

Pre Receiving agencies should use
f@demi sharing monies prudently and in such a manner as to avoid
any appearar

1ce of extravagance, waste, or impropriety.

¢ Appendix B for £

rther examples of permissible and impermissible uses.




13

iaw mf@m@mgﬁz ageﬁca y mi gensm%i} pasg through (i.e. transfer)
is, or tangible property (o other g@vemmmzzi

(2 in "windfall situations,” (where federal sharing transfers
Tepresen percent of a state or local agency’s annual
budget), any amount over the 25 percent level

o governmental éepartmgnts or agencies 1o support drug sbuse
treatment, drug and crime prevention and education, housing, and
job skills programs, or other mmm&mtyahm programs. Such
governmenial departments or agencies may, in turn, transfer any
monies so received o private, non-profit community organizations
to be spent for such purposes.

b. Tangible Personsl Property Transfers — as provided in
subsection X.D. below.

e.  Resl Property Transfers — as provided in subsection X.C. below,

d.  Transfers to Other Law Enforcement Agencies — Receiving law
enforcement agencies may transfer or pass-through a portion of
their sharing receipts to another law cnfercemmi agcmy to be ma
by that agency for a law enforcement purpose.’?

Such pass-throughs must be expressly provided for in the DAG-71 and the
general purpose indicated, g.g., "drug prevention.”

¥ Such expenditures are subject o the no supplantation rule described in Section B below,




%mﬁ& assume tﬁgz z
DAG-71 to request a 50

: The §§§ 000
1 or %@égﬁ@ﬁ for two r s (1) the
ﬁ@ﬁ%}ﬁﬁiﬁ@ﬁ of the f@ﬁ&im is uncertain; and 52} aé&@ amount of the
haring that will ultmately be @?ﬁﬁ?&i 15 also uncertain,)

aring Monjes Should Net B
Sé‘g@ﬁﬁg monies should normally be @X?%ﬁéﬁé for their desi
use of uses as they are recelved, Ttis ﬁm%ﬁé@ o :@m
monies in 3 holding account for
can be used sa@sfy future ne .
should not remain unspent for & period of time ex
from the éa%:é of z%z@zz‘ ipt. The balance in any %@Eﬁmg
must @ﬁ fﬁﬁ? ' | in the Annual Certification Report @

ppendiz E, along with the explanation of iﬁﬁ
s&ni&mpia%@é disposition of this balance.

L

§§‘z§f§z§g maﬁgé be used to increase or supplement the resources of the receiving
scal law ﬁﬁf@?@ﬁ?“ﬁ?j agency or any other ultimate recipient agency.

: used to replace or supplant the resources of the

mz@;@zﬁ in other %ﬁéf@fﬁ& the receiving law enforcement agency must benefit
directly from the shaning. 1f, for example, a police de; receives $100,000
in federa shar g mﬁﬁgg only to have its budget cut $100,1 by the city council,
ived no ﬁ;z@:ﬁ %@z&@ﬁz ’%%iﬁg . Rather, the city

iran y is permitied, with the approval of
the Office of the Z@ﬁ?é{? \ttorney General, in the following three situations only:




1. For sfﬁsisi law enforcement use, where a requesting agency substantially
s in the mvgsngaﬂmz that led 1 the seizure or forfeinge and

nell iaw &'ﬁfﬁﬁlﬁm&m need for the property. All such

description of the intended use of the

2. For community-based use, where the recipient law enforcement agency re-
transiers the real property to another governmental agency or 1023 ;mvate
non-profit organization 1o support drug abuse reatment, drug and crime
prevention and education, h@ﬁmgg and job sidils programs, or other
community-based programs

3 Under the Controlled Substances Act, 1o 2 state for recreational or historic
purposes or for the preservation of natural conditions. . Pub, L. 102-
238.)

NOTE: Real property may be rransferred only 1o the participating siate or 205@5
low enforcemen: agency, or, if such agency is ungble 10 receive title unde
applicable law, 10 the state or local government agency empowered o hold s&z?g
title for the benefit of the participating agency.

i. Any forfeited tangible prope

riy transferred o 2 state or local agency for
official use must be used for law enforcement purposes only. M@m&*@g
such transferred property is subject 10 the rules applicable tw similar
property purchased by a state or jocal agency with appropriated funds.
Finally, forfeited "luxury motor vehicles” (an automobile with a National
Automotive Dealers Assoclation (NADA) wholesale value of 340,000 or
aced in official use onlv for undercover law enforcement

Example 1. A federally forfeited motor vehicle is assigned 1o a
sm‘iﬁ or local law eaforcement official who is not autho

a government vehicle pursuant to local rule. This is impermi
as forfeited vehicles are subject to the same use rgsmsasﬁs as
purchased vehicles.

Example 2. A federally forfeited Mercedes Benz worth §§% 000G is
assigned to a law enforcement official wé‘z@ is authorized

" Failure 10 use shared real property for the approved purpose may result in reversion of
atle (o the property to the United States,




government vehicle, but the "luxury vehicle™ is used for routine
law enforcement work, ’?&z‘ig is impermissible a5 a *luxury vehicle”
is being used for purpo
wasting government I
impropriety.

es and creat

2. The recipient law enforcement agencies may, in their discretion, transfer
the tangible property o another governmental department or agency 0
support drug abuse treatment, drug and crime prevention and education,
housing, and job skills programs, or other @@mmmﬁiywé sed prog

Such g@v&mm&m&i departments or agencies may, in lurn,

mglme property 0 received to private, non-profit mmmum‘iy

organizations 10 be spent for such purposes.

Vehicles and other iangible property @

d for official law

ergfercjemem use must be so used for ar least rwo years. However, if they become
unsuitable for such stared purpose before the end of the mw
be sold.

cases where real or ngible perso et
law enforcement agency, the value of ghat pmp@r{y
agency's equitable share of other assets in the ¢
insufficient other assets against which o chars the recipient siate or
local law enforcement agency must pay to the Assets Forfeiture Fund 2 sufficient
amount 1o compensate the Fund for the federal costs and share. I the requesting
agency 15 unable to pay the costs and the federal share, the property shall be sold
and the proceeds equitably distributed. Exceptions to this regquirement may be
granted by decision-makers in two situations:

i Where the proparty will be transferred to 2 sizie or local
government, of through such agency, o a g{i‘?&%@ non-profit organiza
o support drug abuse treatment, drug and crime ﬁmgﬂmﬁﬁ a,né eénmzasﬁ,
housing, and job skills programs, or other community-based program

‘here the requesting state or local agency lacks funds or authority to
such payments, and the forfeited property will fill 2 demonstrable
of the reguesting agency.

in no event, however, may such property be transferred until the recipient agency
reimburses the Assets Forfeiture Fund for the amount of any liens paid off on the
property.
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Many task forces involving federal, state, and local law enforcement have pre-
agreed upon eguitable sharing distribution arrangements based upon relative
ﬁumbezs of personnel ﬁed;z%m and other contibuBions 10 the task force
: agresg parcentages will be honored when: (1) the
ment 15 in writing; (2} ihe d@msz@n- aker is satisfied that the percentages
agresd upon continue 1 reflect the true overall agency contributions o the task
f@me and (3) the task force has a well-defined subject area or organization targe!
as its focus, and the specific seizures are part of the overall investigative function
of the task force (e.g., an airport seizure by an airport interdiction task force is
part of an investigation of airport drug smuggling, not simply an investigation of
a particular smuggler.}

Eu s

iy Chartered Task Forces

Distribution arrangements are honored by the Department of Justice when
the task force itself is 2 legal entity entitied to receive and spend money.
Single checks will be issued to the sk force and/or its constituent
member agencies, pursuant to their internal sharing agreed percentages,
when the agreed percentages fairly reflect overall agency contributions io
the task force. The National Crime Information Center (NCIC) number
of the 1ask force must be indicated on the DAG-71.

2. Informal Task Forces

When an informal task force is involved, separa
to each individual law enforcement agency in the task force. So-called
task force agreements based merely on jurisdictional boundaries will not
be honored. In other words, an agency may not claim a percentage of all
seizures occurring within its geographic area without regard to whether it
made any significant contribution to the seizure.

Conversely, a joint investigation of a specific target or organization does
not constitute an informal task force simply because it is labelled’as such.
Informal task force agreements will only be honored where the task force
is a2 permanent or semi-permanent entity established o conduct a long-
term investigation of multiple targets committing similar violations in a
singie location (g.g., long-term interdiction operation at local airport), or
of a single target engaged in multiple criminal activities over 2 lengthy
period of time such that multiple forfeiture cases over the life of the task
force are likely (e.g., long-term investigation of major Colombian drug
trafficking organization where participating agencies work on different
aspects of investigation). In such instances, sharing agreements will be




honored to the extent that they accurately reflect the proportional
contributions of the participaiing agencies to z%m gntire task foree
investigation, as the entire task fmi’ce pm;@ci is considered to be 2 smgia
investigation for equitable sharing pur — ma
situations where the pro;
determined by reference 1 their contributions to a speci
forfeiture case).

¥i. ACCOUNTING FOR SHARED CASH, PROCEEDS, AND TANGIBLE

PROPERTY

All participating state and local law enforcement agencies must implement standard
accounting procedures and internal controls (g.g., tracking share requests and receipts,
depositing shares into & separate revenue account or accounting code, restrictively
endorsing checks upon ipt, ets.) to track eguitably shared monies and tangible
property. Those procedures must be consistent with those set forth in Appendix C.

Sharing checks will not under any circumstances be made out to individuals.

roperty valued at over $100,000 in a single year, ge-ffiat maintain
acc@ami balance of over 3};@@ :

T ments
government audit repory, if
Stﬁmaﬁv&v an Eﬁfimdﬁii

= the audit
o = or local
eds should initiate an
te the need for such an

set f@ﬁh in Appendiz D,
consistent with Anmendi
accounting fir S
may be ?&ﬁ fui sevms sues

law enforcement agency that
audit of such monies wh
audit. Audit

?.h easury’s Executive for Asset z'feg?’ara

** For purposes of determining if a financial audit is required in a given year, monies or
other property received in eguitable sharing are not counted if they are promptly transferred to
other law enforcement organizations or governmental agencies pursuant to the provisions of
Section X, A.3.
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. NONCOMPLIANCE

CERTIFICATION REQUIREMENT

For each fiscal year, any state or local agency that received forfeited property or cash as
a result of a federal forfeiture shall execute the certification set forth in Appendix E. The
certification shall be promptly forwarded 1o the Executive Office for Asset Forfeiture.
This requirement aiso applies 10 any agency that had any unspent, previously shared
money in a holding account at any time during a fiscal vear.

This Guide describes the sharing process and is binding upon all state and local agencies

seeking federal sharing transfers.

At the time agencies receive sharing transfers, they will be asked to ceriify that the cash
or property shared will be used consistent with the DAG-71 or as otherwise authorized
and consistent with the policies set forth in this Guide. Noncompliance with the policies
of this Guide may subject recipient agencies o one or more of the following sanctions:

A. Being basted, temporarily or permanently, from further participation in the
sharing program;

B {ffsets from future sharing in an amount equal o impermissible uses;
C. Civil enforcement actions in U.S, District Court for breach of contract; or
D. Where warranted, federal criminal prosecution for false statements under 18

U.8.C. § 1001, fraud involving theft of federal program funds under 18 U.8.C.
§ 666, or other sections of the criminal code, as applicable.

. EFFECTIVE DATE

This Guide applies to seizures made or adopted on or after May 1, 1994,

15
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Appendix 4

Applicason for Transfer of Federslly Forfensd Propern
For Use By Unued Suaies Low Enforcemens Agencies Only)

For Feders! Use Only

Asser &
Sewzure Do
Sudicial Dismrien

Case Type: Adostion = Joist [ iCheck One)

0. Heguesung Agency Mame:

NCIC Code: L0011

Conmc Person:

M. Asset Regueswmd

IV, Specific Inended Law Enforve
. Salanes
Z Purchase of Vehicles

{f other than }

V. Contributon (If any answer o 4 thru £ is yes. ¢ - -
A. Did your agency orig: I
- o o
N o o
5 0o
- o ]
F. How many hours were exg —

A B
ot ]




P
P

Caze Mumnber:

Apslicsgon for Tranger of Federmily Forkied Property
{Page 2

ers {indicate For o which arsweris) apply)

Vi, Addmons! speee for demiled 3

{If more space is reguired, uze o sepgrme vheer of pape

V. Cerificanions:
A, ’E’ha: reguester certifies thal the shove inf

with a;ygémie smie laws, ¥
PerTy upon fequest. The reg
of uansfer. The reguesier
gsser will be 20id and the

B Az legel i, I have moviey
person identified in Pan [T %3% @3@
mongy shoulkd be deliversd,
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;gpp},zcati&ﬁ for 4

General Instructions

the DAG-71. Ir=my
delay in prmsima }

the Agency TSt retuEn
States. If the 2
be liguidated ard the p
exveruions may be grar




Where multple asseis are
made for each asset,

(1

2
&)

%)

)

Complete one original of the DAG-71. In Block I, Asset Requesied, enier "See asset

marked by an ‘x’ on the attached iist.”

e on the sarme dale, in the same case, and the same reguest is
ration of paperwork can be simplified by using the following method:

Prepare a list of all assets seized in the case, as shown in the sample below.

Photocopy the DAG-71 and the 13st a5 many Gmes as needed. You will need one copy

for each asset.

Enter an "x" in the appropriate place next 0 one asset on each copy of the list. Thai

copy will serve as the original DAG-71 for the asset marked with an "x.”

Provide original signatures on all DAG-71s.

Below is a sample of such a list:

t 1D Ng

(Fed. Use Only)

S3DEAQDOTES

S3DEA0QO790

S3DEAGOOTI1
SIDEADD0792

93DEAGHT793

NG.:

" CASE

$32,000 U.5. currency

1993 Lexus 4-dr sedan,
metallic gold

Une Panasonic cellular phone
1992 Jeep Cherokee, red
Electronic Equipment:

IBM PS/1 computer

60 MB hard drive
(Okidata printer

n/a

345Y(GRIFES332

§78954321
8833IBM76321

954673021
785432976

Note: This list can also fulfill the requirement to provide a list of all assets seized

in a case.




OPERA

A city @emsaseé shared cash received by the police department into the ¢ity’s general fund. USE
the shared cash did not meintain a separgte identily in the genersl fund, suditors could nol determine
for what purpose it was spent, Law enforcement spending in ed by $52,000 during a year in
which $765,000 in shared cash was deposited into the general fund.

This practice is clearly improper. The 2ssets went into the city’s general fund. There is no record that the
money was ever spent for any particular jaw enforcement purpose and total law enforcement expenditures
did not increase commensurate with the amount of eguitabie sharing money received.

A local police department used $4,000 in shared cash to pay for an audit of asset forfeiture funds by
an puiside accounting firm.

This use is entirely proper. However, it would raise a supplantation question if there are existing
appropriated funds available to cover audits of equitable sharing monies.

A local police department contracied with a private helicopter firm on contingency, paying the firm
2 perceniage of forfeiture proceeds from seizurss in which the department used the firm’s helicopier
servicss,

This use is improper. The first problem is the commitment 10 use fure equitable sharing monies in a
certain way. A local law enforcement agency may not commit in advance to spend seized assets in a certain
way -~ it has no authority to make such & commitment because it has no authority o bind the federal
decision-maker either as to the possibility of sharing or as io how the money may be speni. Second, once
the money is received by the agency, it is being used w pay for 2 service already provided, and a liability
incurred, hence the money is not being spent to augment law enforcement resources, but rather 1 suppiant
the use of existing appropriations o pay off contingent liabilities. Third, this arrangement creates 2 serious
ethical appearance problem because it ties in compensation with the fact and amount of forfeiture —
something that is clearly barred for government workers.

It should be noted that a local law enforcement agency that incurs out-of-pocket expenses to contract with
a helicopter firm in support of an investigation resulting in & federal forfeiture could seek reimbursement
for those expenses independent of eguitable sharing, as the Department of Justice is authorized to reimburse
such out-of-pocket forfeiture-related expenses.

A city used $4,000 in asset forfeiture funds to pay for drug testing of sl city emplovees operating
motor vehicles, not just inw enforcement agency employees.

This use is improper. Money is being spent for drug testing of city employees, not just law enforcement
personnel. There could be a supplantation problem even if testing was limited to law enforcement agency
personnel, uniess the money was being used only for a trial program.




25

b
]
B
o

>

g loca! p@ig@ depart i

narcotics-relsted cases. Prior {o the ﬁay
fund monies, Total police departm
shared cash expended.

damages in suits filed againgt the gty
mhg these costs were paid out of genersi
d each year by 2t least the amount of

Using equitably shared money in this way serves 3 valid law enforcement purpose. However, it must first
be clear that under applicabie state or local law, agpmpﬁawd funds may be used 10 satisfy judgments
against the entity involved, and second, that mo such funds are currently appropriated to satisfy this
particular judgment. Otherwise, the no supplantation rule would be violated.

A large city police department budgeied nearly $1.9 million In sh
new eniry-level police officers. General fund support for the police ¢
city was unable to fund the salaries from any other source. Shar
salaries in prior years.

| cash i0 pey the salsries of 63
nent did not , The
 ¢ash had not 4 for

This use is proper. Despite the supplantstion concern, it is appropriate to use equitable sharing monies o
pay salaries for mew positions on & temporary basis. The rationale is that availabie law
resources are increasing, assuming no money would otherwise be made available for such positions. Such
funding for these positions would be limited 1o one vear.

A county sheriiT"s depariment used severa! million dollers 2 year in
of sworn and non-sworn personneél in several special programs. The progrs
community educstion program, narcotics issk foroes, inmate m&mm& and an aawmm
informeation retrieval system for §a§m§ gigtions,

mﬁ to pay ﬁ%esaiaraﬁ

This use is proper, unless there is # supplamation problem. The designated uses are proper law
enforcement uses. However, it appears from the facts given that these special program personnel were
aiready employed prior to the equitable sharing. Hence, the use of shared monies for their salaries may
create a supplantation problem unless these new positions are limited to one vear. Sharing proceeds used
to pay the installation costs of 2 new automated information retrieval system were clearly proper.

EDUCATION Af

A loca!l police depariment used ! cash as the main funding source for 2 youth drug education
program. Program expenditures tolalled simost $10,800 and inciuded over $4,000 for student aszé
advisor meetings and travel {non-law enforcement nnel) and almost 52,000 for pizzs,
dances, and movies. Other expenditures included (ee-shirts and identification cards,

Using shared proceeds as the main funding source for a vouth drug education program operated by the
police deparument is proper. However, the mesting and snterginment cosis seem high and should be

carefully justified,

A county sherills depsriment used $3-84 million in shared cash o educaie county studenis about
drug sbuse. Sherill’s deputies went inle schools 1o teach children zbout resisting drugs. The
gepartment also used the funds io participate in a public/private sector drug sbuse education

organization that prepared anti-drug shuse materisls and distributed them to the community.
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This use i5 proper. 1ne expenditure of funds to pay the cost io educate mx;éam.s using sgency persoanel
is proper, The sharing agency should document actual exmﬁéamg:’% for a project of 2§x‘s§ m&gnéméa; . Where
an agency has a question, it should consult the LECC Coordinator or the Exzecutive Office for Assat
Forfeiure. It is not clear, though, why $3 to 84 million was necessary for this purpose. The money could
not be used to cover salaries unless new positions were involved. ki could be used w purchase training

materials and to cover wavel éxpenses.

ng pre ds to pay for g treatment program
costs included $1.2 million spent in one year
for the salaries of probatien officers whe worked directly with the inmates. Sharing proceeds aiss
paid the selaries of sherifl’s deputies working in the program

ssed $7 million in s

This use is part proper and pan improper. Funding an inmate drug rehabilitation program may be a proper
law enforcement use when the agency has custodial responsibility for the inmates in question. However,
part of the money is going o pay for agency salaries. This use is proper if limited 10 new positions, and
only for the payment of the first year's salaries. See answer to IL.A above. The use of sharing procesds
to pay for probation officers” salaries is clearly an improper pass-through to another entity, as the officers
are employees of the court and not 2 law enforcement agency.

A local police department received a forfeited lwury sports car in May of 1989, Six menths later,
the department iraded the vehicle to 8 car desler for six other vehicies ¢0 be used in police
investigations. The transaction did not involve the exchange of cash.

This use may be proper depending on the original intent. The question that needs to be answered is
whether the agency had s bona fide use for the luxury car when it first acquired it. Under Department
rules, when cars are transferred 1o local agencies, they must be used by that agency for law enforcement
purposes for two years befors they may be sold. However, an earlier disposition is proper if the vehicle
ceases 10 be of use after a period of time. Here, it is entirely possible that the vehicle was needed for &
legitimate undercover operation, was used for that purpose, and once used, had become known o the
criminal element and thus could not be used again. It would be emtirely proper, then, to trade the car for
six regular cars, which could be used 1 carry on the agency’s mission. AS a matier of prudence, the
agency should request Department of Justice approval in writing prior @ such a wade.

If there was no bona fide intended use for the luxury vehicle, this activity would constitute g violation of
the two-vear rule. The reason for this rule is to assure that when z local agency places 3 car into official
use, it has 2 legitimate law enforcement purpose in mind.

v iracking system the

partment used 213,000 in shared cash {0 purchase & pro
tracks gl police property using scannable bar codes.

A local police dep
This use is proper. As s capital expenditure, there is no supplamation problem. The system is clearly of
benefit to the efficient operation of the agency.

A county sherills department purchased 118 semi-auiomatic weapons. According to the sherifl, he
thought the weapons should have been paid for out of the county general fund. However, the county




27

refused to deo so0. use the sherill consids
approved buying them with sharing p

having the weapoas to be an officer safety issue, he
s ralher than going without them.,

This use is proper. The sheriff was correct to say that this is the type of purchase that should be financed
with appropriated funds. However, absent such funds, the purchase of additional equipmen: of any rype
is permissible so long 2s it ephances the ability of the agency 1o do s job.

FACILYTY COSTS

A state police department used sh sh o make lease payments on substation buildings. General
fund monies paid the substation leases in prior years. The leases were paid from an accouni that
contained shared cash and other revenues such a8 fees for secident reporis and 2 state celiular phone
tay, There were no restrictions on uses of the other revenues, which made up sbouwt 20 percent of the
funds in the sccount.

This use is an improper supplantation. Sharing proceeds can be used 10 temporarily lease new facilities,
by analogy 1o the rule on temporary salaries. See IL.A above, These appear to be recurring expendinures,
and appropriated funds have been made available in the past. Therefore, there is a supplantation problem
under these facts.

A city police depariment used shared cash to pay the costs of operating an off-sile undercover
nercotics facility. Included in these sosts were lesse payments, telephone bills, furniture,
improvements to the building, and paving the parking lot. The department did not have an off-site
narcotics facility prior to using the funds for this purpose.

This use is proper. This is a temporary facility and appropriated funds were not availsble. This s an
excellent use for shared funds.

City council minutes stated that sharing proceeds were being used to fund new carpeting for the iy
library. This was not readily appsrent in the official police depariment appropristion legisiation.
However, this legisiation reduced the narcotics unit’s overtime allocation. At the same time, the
Ebrary’s appropristion was raised by the same amount.

This use is clearly improper. It is clear from the stated facts that the sharing procesds in fact paid for the
carpeting in the public library. Accounting gimmicks made it appear that the money wenl o agent
overtime, but in fact that did not happen. Had the city council minutes not been so candid, the city might
have been able to disguise this fact. The justification that all budgets were in fact increased makes no
difference where it is clear that but for sharing proceeds, the carpeting would not have been purchased.

USE OF INT

I INCOME

At tweo city police departments, interest earned on shared cash maintained in seized asset funds weni
te the city general funds pursuant io city policy. In both cases, the interest did not maintsin 2
separate identity in the general fund so it could not be determined for what purpose it was spent.

This use is clearly improper. This Guide
same rules as the monies themselves,

is clear that interest on equitable sharing monies is subject (o the




A county-i - cash to cities that had lsw
enforcement persso } documents similar to 2
DAG-71 stating mas the funds would be used for §aw enforee es. Neither the county nor
the task force verified that the cifies spent ﬁa@ funds for law enfo ent purposes

This use is improper. This situation involves passing-through money from & county-based narcotics task
force to “cities” that bad law enforcement personnel assigned o the task force. Cities are not law
enforcement agencies and are not entitled to receive money as such, unless, for some reason, & local law
enforcement agency is legally unable to receive money directly, and the money, which is then received by
the city, is earmarked for a law enforcement sctivity of that law enforcement agency.

4 county sherifl’s depariment coniracied with 2 number of cities within the county to provide law
enforcement services. The gepsriment pessed-through s portion of shared cash io cities in which
seizures took place. The contract dities did not maintain their own police forces. One contract city
used the cash pass-throughs to pay the county for law enforcement services. Records dig not show
whether the services paid for with the cash pass-throughs were in addition to normal contract serviess.

This use is improper. Monies are being spent by a non-law enforcement entity (the cities), and are
supplanting existing appropriations. In reference 1o the pass-through issue, it could be argued that the
money is in effect being spent by the recipient agency, as it is receiving the money back from the conzact
city. This argument might be valid if it were clear tha: the contract city in fact used the money o pay the
agency 10 perform pew services. But we can hypothesize po situstion where it would be necessary for the
money o go from the agency 0 the city and then back to the recipient agency.

sment donated $10,000 of the $50,000 eguitsble share it recsived o a

A city police dep ;
m, & community-based, non-profit organization that counsels viclims and

"Victim/Witness® pro
witnesses.

This use is a valid law enforcement use, as victim/witness counseling is something the police departzment
could validly do itself as 2 pan of its regular law enforcement mission. However, the amount donated for
this purpose must be lirnited to fifieen percent of the amount received ($7,500) under current E@paﬁmenz
guidelines (unless the "windfall™ provision applies). (Seg subsection X.A.3.3. of this Guide
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Establish & separate revenue account through vour Department of Finance for the proceeds from the
disposition of federal sharing proceeds. This accoum should also receive any interest income generated by
the funds. This account will be solely for the use of federal sharing proceeds. No other funds may be
included in this account,

Maintzin 2 log and copies of all DAG-71s forwarded to the Deparment of Justice. A comsecutive
numbering system should be used for conwrol purposes. The log should contain selzure type {property or
currency), amount, share amount requested, amount received, and date received.

Update the log when a check is received from the Department of Justice. The amount received may differ
from the amount reguested.

Deesignate all checks as restrictive and have them endorsed by the responsible individual immediately upon
receipt. (Example: "For Deposit Only to account .73

Deposit all funds into the revenue account on the date received or no later than the next business day.

Safeguard all checks received if not deposited on the day received. Physically place checks in g safe,
incked cash box, locked drawer, or other secured place.

Establish an internal procedure to recommend expenditures from the revenue account. In many small
agencies, the Chief of Police determines the purposes for which the funds are utilized. In larger agencies,
comminess have been formed 10 make recommendations for expenditures 1o the agency head. The agency
head must authorize all expenditures from the federal sharing revenue account.

In some jurisdictions, approval for expenditures must also be obtained from the governing body, such as
a town council or city manager’s office.

Upon final approval, contracts or purchase orders may be issued to formally disburse deposited assets for
goods or services,

Purchase orders and contracts are encumbered {definition: charged against account balance).

Maintain 3 recﬁrd of all expenditures from the revenue account. These expenditures must be in accordance
with this Guide.

Many agencies issue quarterly and yearly reporis that detail the actual amounts and uses of the federal asset
sharing funds and property within their jurisdiction.




ate revenue account that is used solely for

federal sh

Any interest income generated by the funds must aiso be deposited in this account.

Trace share receipts and interest earned on shares
deposited.

o the accounts in which they are

Determine whether any other funds are deposited into the accounts.

Shares must be used for law enforcement purposes as stated on the DAG-71.

Interest earnings on eguitable shares must aiso be used for law enforcement
purposes.

Shares must supplement and not supplant the resources of the law enforcement
agency.

Examine shared propertes, share expenditures, and interest ea on shares o
determine if they were used for law enforcement purposes as defined in this (5
If funds are pro-rated based on use by law enforcement staff, verify adequacy of
computations of pro-raied expenditures.

Examine law enforcement and non-law enforcement budgeis for the current as:sé
prior fiscal years. Determine whether: (1) the law enforcement budget increased
more slowly or decreased more rapidly than the non-law enforcement budget; aﬁé
{Z) changes in the iaw enforcement budget resulted from actual or anticipated
equitable share receipts.
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® Property placed into official use must be used for a law enforcement purpose for
at least two (2) years following the transfer. Afier two years, the property may be
sold for the benefit of the law enforcement agency.

® Luxury automobiles may only be used for undercover assignments.

@ nerty placed into official use must be used for approved purposes.

Fixam roperties and disposal records, as appropriate, to determine if
t.h@y were used f@r law enforcement pUrposes f@r at least two (2) vears,

@ Examine assignment records for luxury automobiles.

@ Examine current use of shared real property.

AUDIT STANDARDS

Government Auditing ards, issued by the United States General
Accaummg @fﬁm wﬂl be f@ﬂawed by auditors and audit organizations conducting
the required independent financial audit. These standards pertain to the audiior’s
professional qualifications, the quality of the audit effort, and the characteristics of
professional and meaning audit reports.
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NCE@ C@d@

ﬁgeacyz

Cﬁmaﬁ Person:
Telephone No.:

(3) the (g _
and the restrictions upon the use of federaily f@ﬁeﬁﬁd
with participating agencies. By their
regulate shared assets and the followl

“he statutes and guidelines that
itable Sharing Program:

I That any shared assets shall
‘by the Te@u%nﬁg agency, thasss poAgETATLD AME B WeiGILBN BE
in writing to the federal decision-maker or the Assel
Justice, P.O. Box 27322, Central Station, Washin

Z.
3.
4,
5. CEnarate account,
g mmmgi@é
: The parties further agree that such account will be &
niing requarsmems and pzams% employed for other such public monies a8 supp
&,

perty received or expended under the Federal Equitable Sharing Program to insure compliance with 6
eement and 21l applicable sianstes and policies, and 1o submit 2 copy of the audit o the Executive Office for
Asset Forfeiture and to the Unitsd States Attorney in the district in which the recipient agency is located and/or
in which the shared asset was forfaited.

B

That the undersigned law enforcement official ggﬁzﬁ% that the receiving state or local law enforcement agency
is in compliance with the provisions of the Guide and the National Code of Professional Conduct for Asset
Forfeirure,
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The und
expgﬁéeé

Beginning Fund Balance {
Federal Sharing Fund Rece
Total Eqguitable Sharing Fund
Interest Income Accrued

Federal Sharing Funds Expended (uri
Equitable Sharing Fund Balancs

1. DATA FC

Total spent on salaries for new, temporary,
employees, and overtime

Total spent on informant paymen

Total spent on travel and training

Total spent on communical

Total spent on firearms, w

Total spent on glectronic surveiilance eguagmem

Total spent on building and improvements

Total spent on other law enforcement expenses |

Total passed-through for non-law
enforcement uses

o & B

Total annual law enforcement budg
for your jurisdiction for ¢
Total annusl budget for non-law,

enforcement agencies fgt current fiscal vear $
ndget

» for prior fiscal year $

cies fgr prior fiscal yesr $

ties of periury, I declare that to the best of my knowledge and belief, the infdgmation set forth

fsreement 15 true and corract.

. Law Enforcement Official Date

Signature, Designated Represemative Date
of Governing Body

Title




TIGATIVE

ARIN

Title 21 US.C. § 333(e)(3)

Title 27 U.S.C. § 853

Title 21 U.S.C. § 881

Money Lavnderine Yiolations

Title 18 U.S.C. § 981

Title 18 U.S.C. § 982

Title 18 U.B.C. § 1963

Title 18 U.S.C. § 1955

Title 18 UB.C. § 1177

A conviction under this section of the Food Dirug and Cosmenic
Ag for disibution of Human Growth Hormones, or for
possession with intent to distribute Human Growth Hormones,
shall be considered a felony viclation of the Conwrolied
Substances Act for the purposss of forfeiture under 21 US.C.
§ 853,

Criminal forfeiure procedure covering all property used io
commit 2 felony violation of the federal drug laws and procesds
obtained from such violations.

Civil forfeire of specific property with 2 nexus to iHegal drug
rrafficking used or scquired in 2 prohibited manner.

Civil forfeiture of property involved in 3 federal money
iaundering viciation and the proceeds wacesble thereto.  Also
provides for the forfeiture of proceads traceable to centain federal
bank fraud violations.

Criminal forfeiture of property involved in a federal money
laundering violation and the proceeds wraceable thersto.  Also
provides for the forfeiture of procesds traceable to cerain federal
bank fraud violations.

Criminal forfeiure of certain property, property interests, and
proceeds obtained in violation of the federal rackeisering law
(RICO).

Civil forfeiture of property used in an illegal intersiate gambling
business.

Confiscation of gambling devices and means of transportation.




Title 18 U.5.C, § 2253

Title 18 U.B.C, § 2254

Title 18 U.S.C, § 1467

Title 18 U.S.C. § 512

Title 18 U.B.C. § 2813

tliegal War Munitions

Title 22 U.S.C. § 401

Copyright Materials

Title 17 U.S.C. § 509

Smuggling of Aliens

Title 8 U.S.C. § 1324(b)

Drug Paraphernalia

Tithe 21 U.8.C. § 857

Criminal forfeiture of cerair perty used or acquired in
violation of federal child pemagrapﬁy laws.

Civil forfeiture of certain property used or acquired in violation
of federal child pornography faws.

Criminal forfeiture of property used to commit or promote the
commission of a violation of the federal gbscenity laws, and
proceeds traceable o such viclations.

Viol

Civil forfeiture of automobiles and parts involved in specific
prohibited conduct.

Civil forfeiture of certain property used o illegally imtercept
wire, oral, or electronic comumunications.

Civil forfeiture of arms, munitions of war, or other articles
exported illegally, and conveyances used 10 export such items
illegally.

Civil forfeiture of specific property that has been used to illegally
manufacture, reproduce or distribute phonograph records or
copies of copyrighted materials.

Civil forfeiture of conveyances that have been used in the
attempted or accomplished smuggling of aliens into the United
States or transporniation of iliegal aliens within the United Statss.

Civil forfeiture of drug paraphernalia.



forfeiture is an action brought as a
defendant. It is an in person
government indict {charge) the pr
defendant. If the jury finds the

i of the criminal prosecution of 2
on) action and requires that the
used or dmvaé from the crime along with the
perty forfeitable, the court issues an order of

forfeiturs.
For forfeitures pursuant to the Controlled Substances Act (CSA), Rackeieer Influenced
and Corrupt Organizations (RICC), as well as money laundering and obscenity statutes,

there is an anciilary hea
the interests of third pam

ng for third parties to assert their interest in the property. Once
es are addressed, the court issues 2 final forfeiture order.

Civil judicial forfeiture is an in rem action brought in court against the p . The

property is the defendant and no criminal charge against the owner is n&

dministrative forfeiture is an in rem action that permits the federal seizing agency
f@rfezt the property without judicial involvement. The authority for a seizing agency to
start an administrative forfeiture action is found in the Tariff Act of 1930, 19 U.S.C.
§ 1607. Property that can be administratively forfeited is

@ merchandise the importation of which is prohibited;
@ a conveyance used to import, transport, or store a coatrolled substance;
€ a monetary instrument; or

@ other property that does not exceed $500,000 in value.




NATIONAD CODE OF PROTESSIONAL CONDUCT SSET FO
L Law enforcement is the principal objective of forfeiture. Potential revenue must not be allowed ~5

dize the effective investigation and prosecution of criminal offensas, officer safety, the
s rights of citizens.

io jeopar
integrity of ongoing investgations, or the due prix

I No prosecutor’s or sworn law enforcement officer’s employment or salary shall be made ©
depend upon the level of seizures or forfeitures he or she achieves.

1.  Whenever practicable, and in all cases involving real property, a judicial finding of probable
cause shall be secured when property is seized for forfeiture. Seizing agencies shall strictly

comply with all applicable legal reguirements governing seizure practice and procedurs.’

IV.  If no judicial finding of probable cause is secured, the seizure shall be approved in writing by
2 prosecuting Or agency atiomey or by a supervisory-level official.

Y. Seizing entities shall have a manual detailing the statutory grounds for forfeiture and all
applicabie policies and procedures.

VI.  The manual shall include procedures for prompt notice 1o interest holders, the expeditious
release of seized property where appropriate, and the prompt resolution of claims of innocent
owWnership.

VII.  Seizing entities retaining forfeited property for official law enforcement use shall ensure that the
property is subiect to internal controls consistent with those applicable o property acquired
through the normal appropriations processes of that entity,

VIII.  Unless otherwise provided by law, forfeiture proceeds shall be maintained in a separate fund or
account subject to appropriate accounting controls and annual financial audits of all deposits and
expenditures.

TX.  Sewzing agencies shall strive to ensure that seized property is protecied and its value preserved.

X Seizing entities shall avoid any ap
property.

ce of impropriety in the sale or acguisition of forfeited

' Generally, real property can only be seized following an adversarial pre-seizure hearing.
inited States v, James Daniel Good Rea! vy, 114 §. Ci, 492 (1993).
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Addendum to

A Guide to Equitable Sharing of Federally
Forfeited Property for State and Local Law
Enforcement Agencies (March 1994)

Since its publication of 4 Guide 10 Eguitable Sharing of Federaily Forfeited Properyy for
State and Local Law Enforcement Agencies (hereinafier 4 Guide to Equitable Sharing) in March
1994, the Department of Justice has issued four equitable sharing policy statements. This
addendum sets forth the current policies on: (1) monetary thresholds for federal adoption for
forfeiture of state and local property seizures; (2) the use of eguitably shared asset forfeiture
funds to pay the salaries and benefits of state and local law enforcement officers; (3) the
agreement, certification, and audit reporting requirements; and {4) permissible use. Accordingly,
copies of this addendum should be included with existing copies of A Guide to Equitable
Sharing. Please address any questions on these policies to the Asset Forfeiture and Money
Laundering Section, Criminal Division, Department of Justice, at {202) 514-1263.
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1, Monetary Thresholds for Adoptive Forfeltures

& Note: This policy statement replaces section VI, “What the Minimum Monetary
Thresholds Are,” of 4 Guide to Eguitable Sharing.

In adoptive cases, property generally is not to be forfeited unless the equity in the property
exceeds the following levels:

Conveyances
Vehicles $2,500
YVessels £5,000
Axrcrafl $5,000

Real Property
Land and 5
Improvements 310,000

All Other Property
Currency,
Bank Accounts,
Monetary Instruments,
Jewelry, etc? $1,000

The United States Attorneys, in consultation with federal seizing agencies and state and local
law enforcement, may institute higher or lower district-wide thresholds for judicial forfeiture
cases as law enforcement or management needs require. Written notice of any higher or lower
thresholds shall be provided to the Chief of the Asset Forfeiture and Money Laundering Section,
Criminal Division.

In individual cases, an overriding law enforcement benefit may require the seizure of an asset
that does not meet the thresholds, In such cases, the thresholds may be waived when forfeiture
will serve a compelling law enforcement interest; e.g., forfeiture of a “crack house,” of 2
conveyance with hidden compartments, or of a vehicle used in alien smugghing that is seized at
an international border. Any downward departure from the monstary thresholds in individaal
cases must be approved in writing by a supervisory level official, and an explanation of the
reason for the departure must be noted in the case file. The fact that the owner or person in
possession of the property has been arrested or will be criminally prosecuted is an appropriate
pasis for 2 downward departure.




Lower thresholds may not necessarily result in increassd sharing with state and local law
enforcement. Since sharing is always based on net proceeds after recovery of costs, forfeiture of
lower dollar-value property may result in no net proceeds to share”

endnotes:

" or 20 percent of apprased value, whichever is greater,
* Firearms may be forfeited regardless of value,

* MNet procesds are calculated based on gross receipis from forfeinure or the sale of forfeited property munus:

(1} gualified third-parry inerests {e.g., lens, mornigages); (7) federal case-related sxpenses {e.z., advertsing costs,
out-of-pocket invesugative or lingative expenses); {3} any award paid o a federsl imnformant; or {4) federal property
management expenses {e.g., appraisal, storage, securnity, or sale).




2. Use of Equitably Shared Asset Forfeiture Funds to Pay the Salaries and
Benefits of Law Enforcement Officers

# Note:  This policy statement suppiements section X, “Uses of Equitably Shared
Property,” of A Guide to Equitable Sharing.

1. Asset forfeiture is an effective law enforcement tool the United States uses to deprive
criminals of their ill-gotien gains by seizing the proceeds of cniminal activity and property used
to facilitate crime.

2. Seized property is shared with state and local law enforcement agencies which make
substantial contributions to underlying criminal investigations, thereby not only depriving
criminals of their ill-gotten gains, but returning the proceeds to law enforcement to use to fight
crime. This program is called “eguitable sharing.”

3. The prospect of receiving forfeited funds should not influence the relative priorities of law
enforcement agencies. Moreover, there should be no appearance that law enforcement decisions
are motivated by the prospect of receiving forfeited funds. Accordingly, asset forfeiture funds
generally should not be used to pay the salaries of law enforcement officers.

4. However, there are limited circumstances when the use of asset forfeiture funds to pay the
salaries and benefits of law enforcement officers is not likely to actually influence, or appear to
influence, law enforcement priorities. In these instances, the use of equitably shared asset
forfeiture funds is permiited.

5. In addition to the instances listed in A Guide to Equitable Sharing, the only circumstances in
which equitably shared asset forfeiture funds may be used 1o pay the salaries and benefits of law
enforcement officers are:

a. When expressly authorized by law';

b. When a law enforcement agency assigns a law enforcement officer to 2 task force for a
period of no less than a vear or the life of the task force and hires a new law enforcement officer
1o replace the officer so assigned, the agency may pay the salary and benefits of the replacement
officer from equitably-shared asset forfeiture funds as long as the replacement officer does not
have the seizure of assets or narcotics law enforcement as his/her principal dury?; and

¢. When a law enforcement agency has assigned an officer and paid for his/her replacement
as specified in subsection b above, and it becomes necessary 1o refurn the officer so assigned out
of the task force, the law enfo ent agency may continue to use forfeited funds 1o pay for the
salary and benefits of the repl ent officer for 2 period not to exceed six months.”

d. A law enforcement agency may pay the salary and benefits of a law enforcement officer
assigned 1o specific approved specialized programs, which do not generally involve traditional
taw enforcement functions. The Attorney General shall establish a list of these programs.




e. The Antorney General may waive the prohibitions of this section under such terms as the
Attorney General may specify.”

& The term “task force” means 2 law enforcement entity constituted under federal, state, or
local law that is primarily engaged in specific and targsted law enforcement for not less than six
months over a geographic area involving more than one local jurisdiction and over which the
chief administrative officer of the law enforcement agency assigning an officer, under section 3
of this policy, does not maintain direct day-to-day operational control, although such chief
administrative officer may participate in the policy-level conwol of such task force. ©

7. The term “principal duty” means a2 duty that the officer in question is expected to perform as
a regular part of hs/her tour of duty.

Endnotes

' For example, the Community Orniented Policing Services (COPS) program established by the Viclent Crime
Conwmol and Law Enforcement Act of 1994 expressly permits sute and local law enforcement agencies to use
equitably shared asset forfeiture funds to meet the local match requirements of that program.

* For example, Agency A assigns Officer Y to 2 joint counter-narcotics task force operated by ten local junsdictions.
Agency A tay then hire Officer Z and may pay Officer Z's salary from asset forfeinare funds., Officer £ may not be
assigned to & narcotics unit, and he may not be assigned o 2 unit which idenufies asseis for seizure. On the other
hand, he may be assigned to routine patrol duties. If, during the course of his regular patro! duties, he stops 2 motor
vehicle found o contain narcotics and cash, Agency A may contnue to pay Officer Z°s salary from asset forfeiture
funds.

* This provision is designed 1o afford law enforcement agencies the opportunity o rearvange siaffing sssignments
without suffering severe {inancial hardships and also recognizes that the hiring process can take tme. I Agency A
assigns Officer X to a task force and hires Officer Z to replace Officer X, but later determines it appropriate both to
recall Officer X from the sk force and not to assign another officer 1o the task force, Agency A may, nonethelsss,
continue to pay Officer Z°s salary from forfeited funds for 2 peniod of six months.

* Officers assigned to programs such as DARE do not routinely perform narcotics law enforcement or seizure duties.
Accordingly, there is lintle risk that their conduet will acually imfluence the setting of law enforcement priorities.

* The Anomey General may waive the provisions of this policy on a case-by-case basis. Examples include: (1}
agencies which have paid for 2 replacement officer with asset forfeiture funds and have severe budgetary problems
which would cause actual interruptions of law enforcement services were the six-month limit op dual payments
maintamed; and (2} agencies which are prepared 1o comumit law enforcement reSOUTCes 10 Innovative programs
which do not generally invelve the acnial seizure of assets by the officers so assigned.

® For example, groups of state and local law enforcement agenciss frequently establish separate units under the
command of an expenenced officer. Al assigned agents have full law enforcement power within the combined area
of the constituent agencies. The chisf of police of any one constituent agency does not exercise day-to-day
individual command authority over the task force, but may sit gs 3 member of a Steening Committes, Board of
Directors, or other supervisory authority which sets general task force policies,
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3. Agreement, Certification, and Audit Reguirements

Anv state or local law enforcement agency that received forfeited cash, propeny, or procesds as o
result of 2 federa! forfeiture shall submit the Federal Sharing Agreement and the Annual

Certification Report to:

Asset Forfeiture and Money Laundering Secton
Criminal Division

1.8, Deparmment of Justce

1400 New York Avenue, NW,

Bond Building, Tenth Floor

Washington, D.C. 20003

The submission of these requirements is a prerequisite to the approval of any equitable shaning
request. Noncompliance may result in the denial of the agency’s sharing request.

A. Federal Sharing Agreement

Effective October 1, 1996, the Federal Sharing Agreement must be submitted every three years
on or before October 1. The agreement must be signed by the head of the law enforcement agency
and a designated official of the governing body.! By signing the agreement, the signatories agree to
be bound by the statutes and guidelines that regulate the equitable sharing program and certify that
the law enforcement agency will comply with these guidelines and statutes.

If a change in administration occurs at the state and local law enforcement agency and/or its
governing body within the three-year period, the requesting agency must submit a new agreement.

B. Annual Certification Report

The Annual Certification Report is due 60 days afier the close of the requesting agency’s fiscal
year. bubmission of the Annual Certification Report also applies to any agency that had any
unspent, previously shared money in 2 holding account at any time during the fiscal vear.

The head of law enforcement agency and a designated official of the governing body must sign the
Annual Certification Report. By signing the report, the signatories certify that the accounting of
funds received and spent by the law enforcement agency is accurate and in compliance with the
guidelines and statutes that govern the equitable sharing program.

. Annual Audit
Audits will be conducted as provided by the Single Audit Act Amendments of 1996 and OMB
Circular A.

Endnotes:

' For purposes of this form, 2 governing body is an institution or organization that has budgetary oversight over the law
enforcement agency.




4, Permissible Use Policy

# Note: The foliowing policy statement supplements section X.A.3.a, “Cash Transfers,” of 4
Guide 10 Equitable Sharing (March 1994).

A state or local law enforcement agency or prosecutor’s office may use not more than 15 percem
of its shared monies for the costs associated with drug abuse treatment, drug and crime prevention
education, housing and job skills programs, or other nonprofit community-based programs or
activities, which are formally approved by the chief law enforcement officer (i.e., chief, shenff, or
prosecutor) as being supportive of and consistent with a law enforcement effort, policy, and/or
initiative. This provision reguires that all expenditures be made by the law enforcement agency and
does not allow for the transfer of cash.

Guidelines for Administering the Permissible Use Policy

The permissible use policy states that 2 state or local law enforcement agency may use not more
than 15 percent of its shared monies for the costs associated with drug abuse weatment, drug and
crime prevention education, housing and job skills programs or other nonprofit community-based
programs or activities, which are formally approved by the chief law enforcement officer (i, chief,
sheriff, or prosecutor) as being supportive of and consistent with a law enforcement effort, policy,
and/or initanve,

Unlike the pass-through policy it replaces, the permissible use policy requires that the law
enforcement agency must have direct involvement in all expenditures made for eligible programs
and activities and that it may no longer transfer cash for prospective expenditures by eligible private
nonprofit organizations or non-law enforcement agencies. Accordingly, the permissible use policy
permits eligible recipient organizations and agencies to benefit from shared funds in sither of two
wavs: {1) the law enforcement agency may itself pay for specific expenses on behalf of the recipient
{e.g., it may purchase directly eguipment or supplies for delivery to the recipient); or {2) it may
reimburse a recipient by check for expenditures the recipient itself has made on itenuzed expenses,
supported by receipts, that the chief law enforcement officer has previously approved as permissible
expenses. Whichever procedure the law enforcement agency uses, it must maintamn records of
permissible use expenditures in the same manner and for the same time period as required for
procurement expenditures it makes on its own behalf

To ensure that recipient law enforcement agencies administer this policy in accordance with the
federal law and Department of Justice policy, an agency’s chief law enforcement officer must ensure
his or her agency’s adherence to the following requirements governing eligibility, background, and
compliance of applicants for permissible use expenditures. The federal investigating agencies and
the United States Attomeys’ Offices also are tasked with helping to ensure applicants’ suitability to
receive permissible use expenditures. Once completed, the chiefl law enforcement officer’s
certification that an applicant is eligible to receive permissible use benefits will remain effective for
OnE year.




. Elgibility

For an applicant to benefit from permissible use expenditures, the chiel law enforcement officer
shall determine that the applicant fulfills the following eligibility requirements:

A. Type of Entity
The applicant must be either:
(1) a state, county, or local governmental department or agency; or
{2) a private, nonprofit organization, pursuant to 26 U.5.C. § 501(c)(3) or (4).
B. Activity of Entity
The applicant also must be primarily engaged in providing a program that is both:
(1) community-based; and
(2) supportive of and consistent with a law enforcement effort, policy, or inttiative,
Such programs include, but are not limited to, the following:
(1} drug abuse treatment;
{2) drug and crime prevention education;
(3) providing housing; or
{4} providing job skills,

In order to assist chief law enforcement officers in determining whether a potential recipient of
benefits under the permissible use policy is eligible, the Department of Justice provides the
following nonexclusive list of examples of activities that it has approved in the past as qualifying to
benefit from eguitable sharing:

(1) establish a detoxification center,;

(2} fund a Police Athletic League’s “Summer Playstreets” program for erime and drug
prevention;




(3) fund a city parks department’s anti-gang initiative;

{4) fund “Law Enforcement Explorer Posts,” 2 Boy Scouts program promoting law
enforcement training and community service,

(3) fund a “Crime Stoppers” program providing reward money and assistance 1o
neighborhood watch groups including training on observance and effective wiiness skilis;

(6) purchase a computer for teaching job skills and drug and alcohol awareness io
probationers,

(7} fund programs for incarcerated youth, parents of murdered children, and domestic
violence victims,; and

{8} fund a methadone clinic.

Considering each of these approved activities, the Department of Justice based its approval on
the activity’s nexus 1o a law enforcement interest, whether:

(1) direct {e.g., paying rewards for key information};

(2) prevemtative {(e.g., funding a methadone clinic, drug awareness program, anti-gang
mitiative, and probationer traming); or

{3} developmental, as a segue for community policing (e.g., incorporating law enforcement
awareness in a Boy Scout program),

ii. Background and Compiiance with Law and Policy

A. Certification by Applicant

An applicant for benefits under the permissible use policy must certify in writing the following
aspects of its background and compliance with federal law and Department of Justice guidelines:

{1} The applicant fulfills the basic eligibility requirements set forth in parts LA and B above.
{2} The applicant agrees:
a. t account separately for all permussible use benefits received; and

b. o subject such accounting to the standard accounting requirements and practices
emploved under state or local law for recipients of federal, state, or local funds,




{3) The applicant is in compliance with the Federal Civil Rights laws.
(4) The applicant is in comphance with federal laws that apply to the applicant.
{5) No officer, director, trustee, or fiduciary of the applicant has been:
a convicted of a felony offense under federal or state law; or
b. convicted of any drug offense.
{6) Mo shared benefits will be used for political or personal purposes.

{7} No shared benefits will be used for any purposs that would constitute an improper or
iliegal use under the laws, rules, regulations, or orders of the state or local jurisdiction in
which the applicant is located or operates.

The applicant’s certification must be signed by the head of the applicant entity and must be
submitted to the chief law enforcement officer who will approve expenditures on the applicant’s
behalf, The chief law enforcement officer shall maintain this certification as a record as long as the
applicant may receive permissible use benefits, and thereafier, for as long as the chief law
enforcement officer is required to maintain records under applicable state or local laws or
regulations.

Any applicant that cannot certify its compliance with number 5 above (criminal record of
principals) should provide the chief law enforcement officer with 2 detailed explanation of the
aspects in which, and the reasons why, certification is not possible. A chief law enforcement officer
who wishes to provide permissible use benefits to an applicant that cannot certify compliance with
number 5 above shall provide an explanation for his or her position, along with a copy of the
applicant’s explanation, as an attachment to the law enforcement agency’s Form DAG-71
{Application of Transfer of Federally Forfeited Property) to the Asset Forfeiture and Money
Laundering Section {AFMLS), Criminal Division, Department of Justice. AFMLSE will make the
final decision on whether the provision of permissible use benefits 1s appropriate.

An applicant for benefits under the permissible use policy that cannot certify the other aspects of
its background and compliance with federal law and Department of Justice guidelines (numbers 1-4,
6 and 7 above) will be denied permissibie use benefits,

B. Statement by Chief Law Enforcement Officer

The chief law enforcement officer shall explain in writing why the applicant’s receipt of
permissible use benefits for the particular activity or use is supportive of and consistent with a law
enforcement effort, policy, and/or initiative within the permissible use policy. The chief law




enforcement officer also shall maintain this written statement as a record as specified in section [LA
above.

C. Inguiry by the Chief Law Enforcement Officer

A chief law enforcement officer 2lso is responsible to determine whether an applicam for
benefits under the permissible use policy or its principals (i.e., officer, director, trusiee, or fiduciary) _;
currently is the subject of federal, state, or local criminal investigation. Accordingly, a chief law -
enforcement officer shall: :

(1) check all means available to him or her (e.g., National Crime Information Computer) 10
determine the applicant’s status and provide its findings to the federa] investigative
agency on the Form DAG-71; and

{2} fully identify the applicant and its principals on the Form DAG-T1.

D. inguiry by the Federal Investigaling Agency

The federal investigative agency that receives the Form DAG-71 shall use the information
identifying the applicant and its principals to conduct further checks of whether the applicant or its
principals currenily are the subject of a federal, state, or local criminal investigation. The federal
investigative agency also shall provide this identifying information to the United States Attomey in
the district where the applicant is located, and where the applicant is operating, and to the chief law
enforcement officer involved (unless non-disclosure is required to safeguard a federal investigation
in progress).

E. Inguiry by the United Btates Attorney

The United States Attorney in the district where an applicant or one of its principals is located, or
where it or one of its principals is operating, shall determine whether the appiicant or principal
currently is the subject of grand jury proceedings or other prosecutorial scrutiny in that district, and
the United States Attorney shall notify the federal investigative agency of the findings, and also shall
notify the chief law enforcement officer involved (unless non-disclosure is required by faderal law or
to safeguard a federal investigation in progress).






