GSA Office of the Chief Acquisition Officer
January 4, 2008

Mr. Jan Frye

Deputy Assistant Secretary

Office of Acquisition and Logistics
U.S. Department of Veterans Affairs
810 Vermont Avenue, NW
Washington, DC 20420

Mr. Craig Robinson ,
Executive Director and Chief Operating Officer
National Acquisition Center

U.S. Department of Veterans Affairs

P.O. Box 76, Building 37

Hines, IL. 60141

Re: VA OIG Report No. 05-01670-04, "Final Report - Special Review of Federal
Supply Schedule Medical Equipment and Supply Contracts Awarded to

Resellers” o
e d
Dear Messrs.\, and Robinsén:

This is in response to the subject VA Office of Inspector General's report (Report) dated
October 15, 2007, which included a response from the VA's Executive Director, National
Acquisition Center (NAC). This report proposed several corrective actions concerning
the overall Multipie Award Schedules (MAS) policy, which is exclusive purview of the
General Services Administration (GSA).

Title 40, U.S.C., Chapter 5, Property Management (formerly Title Il of the Federal
Property and Administrative Services Act of 1949), assigns to GSA the overall statutory
authority to prescribe policies and methods of procurement and supply of personal
property and non-personal services. This authority is not delegable. This statutory
authority, along with provisions of the Competition in Contracting Act (CICA), provides
the basis for GSA's management of the MAS program.

Among the NAC's proposed actions were concurrences to "incorporate in all FSS
solicitations issued by the NAC, a Price Reductions Clause requiring the tracking of the
manufacturer's commercial customers on contract awards made to resellers who do not
have significant commercial sales of the items being offered" and to "establish criteria to
determine what 'significant sales' are and what added value do 'resellers' provide"
(pages 58-59 of the Report). These proposed actions directly affect the core of the
MAS pricing policy as reflected in the Economic Price Adjustment clause (GSAR
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552.216-70), which includes the handling of the Commercial Sales Practice and the
Price Reductions clause (GSAR 552.,238-75).

With respect to identification of the appropriate party to be used as the "tracking
customer” for price reduction purposes, GSA's policy has not changed since our
previous determination on this issue transmitted to the NAC on February 28, 2003.
GSA does not contemplate third party tracking for price reduction purposes. An MAS
contractor who is a reseller does not control the discounts given by a manufacturer to
other customers. There is, therefore, a lack of nexus between the pricing relationship
negotiated between the manufacturer and its other customers, and the pricing
relationship envisioned by the Price Reductions clause. For price reduction purposes,
in cases where the reseller is the offeror, it is the pricing relationship that the offeror has
with the manufacturer that must be maintained throughout the contract period.

The GSAR 515.408, Commercial Sales Practices Format (CSPF), paragraph (5),
requires an offeror, who is a dealer/reselier without significant sales to the general
public, to provide manufacturers' sales information if contract sales are expected to
exceed $500,000. This information can be obtained any time before award or before
agreeing to a ¢contract modification including price increases. Further, the CSPF
informs the offeror that this information is required to enable the Government to make a
determination that the offered price is fair and reasonable. Although the manufacturers'
information is used for negotiation purposes, it is not intended that the manufacturer's
customers be identified and used as "tracking customers” under the Price Reductions
clause.

As to the treatment of resellers without "sigriificant” commercial sales and the
determination of the "added value" resellers provide in order to be eligible for MAS
contract award, GSA's policy has not changed since our previous transmittal to the NAC
dated March 21, 2003. In order to comply with the requirements of CICA, as set forth in
41 U.S.C. 259(b)(3), GSA must establish procedures in which participation in the MAS
program is open to all responsible sources. The proposed corrective action appears to
restrict the ability of resellers and distributors to participate in the VA's MAS contracts
and, if so, such action would conflict with the statutory requirements of CICA and
represent a deviation from GSA's established policies. MAS policies provide the
contracting officer the flexibility and discretion to address issues, including those issues
related to price, on an offer-by-offer basis. In particular, the policy recognizes that there
are instances when the offeror is a reseller without significant commercial sales. Any
program-wide clarification of "significant" sales, if necessary, Wouid be the prerogative
of GSA in coordination with the NAC.

Finally, it is important to note that, although GSA has delegated to VA the authority to
contract for supplies and services under various Multiple Award Schedules, GSA has
not delegated to VA the authority to prescribe the policies and procedures that govern
the MAS program. Since the earliest known delegation of contracting authority to VA,
the terms of delegation have indicated that the method of supply would be governed by
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criteria established under GSA regulations. The issuance of procurement policies and
methods necessary to implement the VA delegation are understood to be under GSA

- control. Accordingly, GSA must approve in advance any changes contemplated by VA
which might impact the program from a policy standpoint.

[ trust this information is helpful. Should you have any further questions or need
additional information, please contact Mr. Al Matera at 202-501- 0843 or
Al.Matera@gsa.gov.

I Molly Wllkmson
Chief Acquisition Officer, GSA



D0k 70 [eURq UO PAGTSN oM URSSEmRI Jaf Amtereg jumstssy Lmdaqy redomnug
a1y sours Lomadr Mok o7 Soumdaooe (RUSF jtw 399 10T PIP Wodaz ST W pOIRAl
suotsnponos 37y e I3dde pihom 1f ‘DAIMOY ymumredact ek Jo [RISUSG) Joysedsuy
a1 4q suop podat e wr w30 531 PRy Uolstacid Jemonted ST Jet SUPLRIPTIM Mo St §

"HOQYIGUIoD WINS WA WUIE SZITXE 0f aseremd 10j02s
reauid e 1o Jusmnurascd 9 IMIYM “I9ANG TR 0 15225708 A U ST X 9TIS JNOEMSIA Ave
Wwoy asuas AL 3,USO0P UoIsiAod LOmOInsIp-OuR We YoNS ‘uonelsids] 2 Aq Pamsace
SWR)] 3rEo-Qedy Jo juswmaced S o Jurpply woy SISSINISNG [[EWIS A7 WOYM
3o wonod Juedgrars € ‘OIS Jo uopedonred sy POTRUIIS 10 PHF AlasAss
JARY PMOMA UOMM ‘T WoRag Jo (Z)(p) Honsesqus ‘motstacxd ® poursjucs “‘paompanmy
AremiSpo se ‘[q oYL SwWa) ares-mreey Smuncard W SRy suRRRA JO justgmdag
9@ Aq soopoend rwewemserd peaoidum 207 spwoxd of TG ® ‘Spof Y pessed
AepUDJA 1981 TIARRIUISIIATY JO SN0 910 ‘@leMe 2w nok ams SIT am SV Tuemmredacy
mo&&qpamspu;mpzszswmxdmamnwmd:mrqsssm;pammmmn:m
PR sossauisnq YT O ssuwrodor 3o myww ® 2uTansues Aepoy nok of Iunim ore oz

"SUEI}9A JO SPORT ST 190UT 02 11019
dAnmiadecs pue Zumugues € U1 JUsmuRde MOA pUR SME[IY SUeIsA U0 S9)THI0.)
ST} WLm BUrHoA 01 SINNZ ST T PIeAIo] HOO] M, *SSIURBNY [[ETS PUe SIELY SUBLAIA
Uo ssayfouro]) Isnol M Woamiaq Wope sanerdoos e seam Topwiodio]) SH[L PIrEam
Teq uone|s18s] SYI ‘ToHeN SHy) moySnany sueos 1gausg Afjeaif p[oos ss9ons Isogm
‘uonelodion JWSWAOISA(] SSOMISRE SWRINPA [EUONEN o4 JO MO pUT WomTuHEo}
3G} pasoTIor A[TyaIed ST SONNTWOD) ot ‘UonpPE U] -sterojoa 1) sureaford 8,4AousSe
TR jO amTE] JO SS300NS 3G PUR SURINOA JO JUSUNTON S,UONROSMUTIPY SSSMSng
TBWS o SRS SSULSDY JUTEBINA0 oM Py seq SSudua]) /01 SO M1 SoUTmoy)
SMI ‘sesssnisnq [lRTHS OIS PUue mis 01 ‘sUemies peqestp A[Risodss ‘sumivoa
Jo suags feunavardanus sip pauioddns A1aAnoe sey sssGIsng RS UO SSUNIMOD ILL

Adun g ATaeg 3]

0Tr0T "D’ “worSumEe

*MUN SuiDAY IWOTIA (018
ey SUerdioA Jo umredaqg
SITEITY SURIDIRA JO ATRjalag
iionud - ATOITY S1qrIoual] 3qY,

200T ‘sz At

S1g-51007 Dex “ufimysean
Suming myjep 250013 WoQAey, (943
SEUENG [jBUCY U0 23T

© smfiued qilot

s:mi'ngzmm {0 3snmig 4
SNBSS P, 243 10 85215007

NV
MWOAMIN ‘ZZNDZY1IA “W VIQAN SIoNTM 'OTINZNYAW ¥ TTYNOG

‘e




TRAOTIOf 3q
Ml SURJENTOS 1UAUTLIIA0T T $25UENG ([RS8 0] SR SIOUL J0 PIEPUEIS 2 JUSPISALY
st ‘dmEropes] Mof Dpun 1B AmS 9 oy UOREN SER SO SURIISA A JO JIVURq
uO P09 NI SUNNUOS [ $SBUSDE (TS DO QPIMNo)) O IK PAMSEE 99 A0 nog

ssea01d
ymumocld janmmsacd o3t B Aimbe oy of pie wersAz ssuudiapms S0 Mo poddns
01 9N S ST MON DAL} savy sanmolox Iwm omndiov o ssuuid jusunueAcs
todn paf[az dATY JeL) SUORER S]], ‘TIsAs ssudmm eag snosoSia v y8nanp ssaoons i
parsyon ST AGUMed spUL 10198 arealzd SY1 1 10 IIMNIACE MRS S LA SSOmING
Sutop w1 pozrweEIo 2q pnoys Aswy moy sessounnq 9RIE] PUR [ Q1 BRI 0 pOUSISOP
10n st ssea03d JmwTmmoned a4y, -Ayendb ymmbar Jo pue ‘eond sappedmon 8 B ‘swy
uo posarep axe paseyomd ssyddns pur spool i wesmon sUMULS B vy jwaumAc

Jmsas
sjsoddo oy et 9ARY PO GSOY ST U AW TININS eSenus] ey . $39SeNISNG JEWs
0} Iy} pre wado aOWX $q 1T SUNoEnmod WHTNLIAGE,, ey ST Yo Jo yawawy Jafeir
¢ werd snmUg IS S,USHENSMINpY 9 YUY SRS ek ST JO TOIUN W Trmumg
a1gs WO KR O} SEt s7] T meprsald AL ‘sseoosd Imemamooid
M U} SSOUXYE UTEICTRTS 01 3SUOY S W A1 SUUPS IR0 FY) U P 0 ywunsedag
mok T 30173 T 3G {14 2190 . AYIOOImEo0 $SIUTNG [Teces ST Uil tRoTed SurFmal
WG “TRAIMOH ABPUOJA 1587 pessed [l1q 9tf UT 10U Ax® Aot pue suoisiaoxd Jomqrastp
“HUR I GAOIISIPIP 9SNOH.eW KRSy ‘suowstacud JownqiRsTo-nue Iy Fumpngout
“‘aogersiBs) o Aq posodun suwpueny Jo1gs o prsoddo ‘syoc K Supredar juwunredag




SRR
& SWARLLACE BENKNETT FEDERAL BLHLOING
BHOUTHSTATE, SIMTE 4228

Mnited Dtates Denate L aw

3
- 24 SRTH RYR

WASHINGTON, DC 20510-4403
{2021 224-8444

January 25, 2008 .

The Honorable James B. Peake »
Secretary

Department of Veterans Affairs

810 Vermont Avenue NW

Washington, DC 20420

Dear Secretary Peake:

As a Member of the Senate Appropriations Subcommittee on Mili tary Construction and
Veterans Affairs, 1 would like to request information from your office relative to a report issued
by your agency’s Office of Inspector General (O1G). I believe the “Final Report: Special Review
of Federal Supply Schedule Medical Equipment and Supply Contracts Awarded to Resellers”
threatens to significantly harm not only small businesses which provide goods and services to
Department of Veterans Affairs’ facilitics across the nation but also the wounded warriors whose
carc is dependent upon such suppliers. The state of Utah is home to two VA medical centers as
well as over 200,000 small businesses, thus this is an issue of concern to me.

Should the OIG succeed in implementing the recommiendations contained within the
report referenced above, a broad range of small businesses would be prohibited from
participation in certain government contracts. [ believe such a step would be unwise, as it would
deprive the federal marketplace of the competition and varicty of products which small business
distributors contribute. In an efficiently operating process, agency contracting officers have the
authority to consider a broad range of concrete factors when determining how to issue a
contracting award. While making such decisions, if a distributor company provides the best
products at the most cost effective prices, the contracting officer should not be prohibited from
awarding a contract simply because that company is a distributor. Arti ficially removing
competition from the market will accomplish little more than restrict the range of products
available to treat our wounded servicemembers and require the expenditurce of greater taxpayer
resources. Converscly, by promoting competition, the Department of Veterans A ffairs can
maximize the cfficiency with which funds are spent.

On behalf of my constituents who would be affected by the policies contained in the
OIG’s report, I request that you report to me what actions you, as secretary, will take to ensure
that small businesses are treated in a fair manner when dealin 2 with the Department of Veterans
Affairs. [ would also request that you ensure the above referenced policy prohibiting the
participation of distributors in the procurement process is not implemented until it can receive
the appropriate review [rom the Senate Appropriations Committee and other committees which
may have interest and jurisdiction. ‘



Thank you for your assistance in thi
and working with you to continue to provid
available,

s matter. I look forward to receiving your response
¢ our veterans with the best benefits and services

Sincerely,

Robert F. Bennett



THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

April 9, 2008

The Honorable Robert F. Bennett
United States Senate
Washington, DC 20510

Dear Senator Bennett:

This responds to your letter of January 25, 2008, requesting information
regarding the Department of Veterans Affairs (VA) Office of Inspector General
(OIG) Final Report on Special Review of Federal Supply Schedule (FSS) Medical
Equipment and Supply Contracts Awarded to Resellers. | apologize for the delay
in responding; however, we have no record of receiving the letter until your staff
sent a copy which was received on April 1, 2008.

The VA OIG report contains recommendations which include one to change
the FSS Price Reductions Clause and establish FSS criteria for determining
significant reseller commercial sales. This recommendation affects existing
General Services Administration (GSA) procurement policies and GSA must
approve, in advance, any changes that would be contemplated by VA. Unless and
until GSA were to approve any policy change, VA will continue to consider offers
under existing policy from all appropriate vendors, large or small. VA reviews
each offer in compliance with applicable acquisition laws and regulations.

VA recently formed a workgroup comprised of contracting, acquisition
policy, General Counsel, and OIG staff. This workgroup will review each of the
OIG's recommendations and determine what, if any, changes in policy may be
recommended to GSA for its consideration.

I hope you find this information helpful. We will keep you informed and will
notify you if any of the recommendations identified by the report are going to be
adopted by GSA.

Sincerely yours,

James B. Peake, M.D.




DANIEL K. AKAKA, HAWAI

JOBN D. AOCKEFELLER (v, WEST VIRGINIA
PATTY MURRAY, WASHINGTON

BARACK OBAMA, ILLINOIS

BERNARD SANDERS, VERMONT

SHERRQOD BROWN, OHIQ -
ROGER F. WICKER, MISSISSIPPY
JON TESTER, MONTANA
LUPE WISSEL,

WILLIAM E. BREW, STAFF DIRECTOR

RICHARD M. BURR, NORTH CAROLINA

AANKING MEMBER

COMMITTEE ON VETERANS' AFFAIRS
WASHINGTON, DC 20510

March 19, 2008

Mr. Harold Jackson
Buffalo Supply, Inc.
1650A Coal Creek Drive
Lafayette, CO 80026

Dear Mr. Jackson,

In follow up to our recent meeting on resellers interaction with the Federal Supply
Schedule, I asked VA’s General Counsel to take a look at the General Services
Administration letter on the subject.

General Counsel Hutter’s response to me is enclosed. As you will see, VA has
established a workgroup to review the recommendations made by the IG. I have asked
that I be kept updated on the progress of the workgroup and on any policy or regulatory
changes that the workgroup recommends.

Thank you for bringing this matter to my attention.

Sincerely,

Nanict % Haba

Daniel K. Akaka
Chairman

Cc: George W. Koch

Enclosures

ARLEN SPECTER, PENNSYLVANIA

LARRY E. CRAIG, (DAHO

JOHNNY ISAKSON, GEORGIA

UNDSEY 0. GRAHAM, SOUTH CAROLINA
KAY BAILEY HUTCHISON, TEXAS

REPUBLICAN STAFF DIRECTOR
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DEPARTMENT OF VETERANS AFFAIRS
Office of the General Counsel
Washington DC 20420

In Reply Rofer To: 025

The Honorable Daniel K. Akaka
Senate Veterans' Affairs Committee
United States Senate

Washington, DC 20510

Dear Senator Akaka:

I am writing in response to your office’s request for my analysis of General
Services Administration’s (GSA) January 4, 2008, letter to VA's Deputy Assistant
Secretary Jan Frye. That letter raised GSA concerns regarding recommendations
made in Department of Veteran Affairs (VA) Office of inspector General (OIG)
Report No. 05-01670-04, “Final Report - Special Review of Federal Supply
Schedule Medical Equipment and Supply Contracts Awarded to Resellers.”

In the letter, GSA's Chief Acquisition Officer reminded VA that Congress
had assigned to GSA the overall statutory authority to prescribe policles and
methods of procurement and supply of personal property for the Government.
GSA asserted that this statutory authority, along with provisions of the Competition
in Contracting Act, provide the basis for GSA's management of the Multiple Award
Schedule (MAS) Program (also referred to as the Federal Supply Schedule or
FSS Program). When GSA delegated several FSS healthcare-related schedules
to VA to operate and manage, those delegations did not include the right to issue
procurement policies and methods necessary to implement the delegations —
these remained under GSA's control. “Accordingly, GSA must approve in advance
any changes contemplated by VA which might impact the program from a policy
standpoint.” (GSA's January 4, 2008, letter at page 3.)

Although a review of the GSA delegation documents in VA files reveals
that, over the years, all such documents were not worded as clearly as the
January 4, 2008, letter, | do not question the assertions of GSA’s authority over
FSS contracting policy that are contained in the letter. Also, | recognize that the
statements in the January 4, 2008, letter, regarding VA OIG's recommendations
to change the FSS Price Reductions Clause and establish FSS criteria for
determining significant reseller commercial sales, are statements of policy by
GSA's Chief Acquisition Officer.
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2.
The Honorable Daniel K. Akaka

The role of GSA as policy maker for the schedules is not open to debate.
As Assistant Secretary Robert J. Henke stated in a lefter responding to concems
on these matters expressed by the National Ombudsman of the Small Business
Administration, VA has established a workgroup to review the OIG's report
recommendations. “If the workgroup recommends any policy or regulatory
changes that require action by GSA, they will be sent to GSA for review and
appropriate action. GSA will take action it deems appropriate, including
discussions with other agencies. Any regulatory changes would be announced
in the Federal Register in accordance with the law.” (See copy of Mr, Henke's
February 6, 2008, letter enclosed hereto.)

if you have any further questions about VA’'s handling of the
recommendations in the OIG Report, please do not hesitate to present them
to me through your staff,

General

Enclosure
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Apnt 17, 2008

The Honorable James B. Peake, M.D.

Secretary

Z)e@ammm of Veterans Affairs

8§10 Vermont Avenue, NW.
ashington, D.C. 20420

Dear Mr. Secretary,

We are writing concerning a matter of importance to small business and the
maintenance of faimess in the acquisition process as administered by the
Depantment of Veterans Affairs. Recently, the Department's Inspector General
made a recommendation that, if implemented, would severely limit or prevent the
participation of distributors, a significant portion of whom are small businesses,
from participating in Department acquisitions. In order to continue to do business
with the Departiment, the distributors would be forced to either change their
business model in order to gualify or be forced to stop doing business with the
Department. See Veterans Affairs Oftfice of mspecf@r General issued VA OIG
Report Number 05-01670-04, “Final Report Special Review of Federal &ug}p y
Schedute Medical Equipment and Supply Contracts Awarded ‘o Resellers,” dated
October 15, 2007,

N a July 29, 2002 letter to The Honorable Anthony J. Principi, Secretary of
Veterans Affairs (enclosure 1), the commitiee voiced similar concems to the
Department concerning H.R. 3645, a bill to provide for improved procurement
practices by the VA in procuring healthcare items.  The bill, as originally
infroduced, contained a provision which would have severely limited or
eliminated the participation of both large and small distributors from bidding on
the procurement of heaithcare items covered by the legistation.




Molly Wilkinson, Chief Acquisitions Officer of the General Services Administration
has expressed similar concerns. On January 4, 2008, she sent a letter (enclosure
2y to Mr. Jan Frye, Deputy of Acquisition and Logistics of the Department of
Veterans Affairs in response to OIG Report Number 05-01870-04. That latter
stated that “the proposed cormrective action in the report conceming the overall
Multi Ng Award Schedules (MAS) policy is the exclusive purview of GSA..
[Aiso ] the proposed corrective action appears to restrict the ability of mse:é%@m
and distributors o participate in the VA's MAS contracts, and, if so, such action
would conflict with the statutory requirements of CICA [the Competition in
Contracting Act of 1884 and represent a deviation from GSA’s established
policies.”

The goal of the federal government's acquisition process is o acquire goods and
services needed by the federal government in a timely manner at a competitive
price.  This process is open to all responsible contractors and doss not, nor
should i, dictale the business model/structure of a small or large business as a
prereguisite to do business with the federal government. It is intentionally
designed to encourage both small and large businesses to compete for the
goods and services of the federal government in an open markelplace. The
better the competitive environment, the more efficiently the acquisition system
meets the requirements of the federal government at competitive prices with on
time delivery.

The House of Representatives Committee on Small Business has actively
supported veterans’ enirep{enew at efforts especially disabled veterans for many
years. The Commiltee in the 110" Congress has held oversight hearings
concerning 1. veteran entrepreneurship; 2. the Velerans Corporation’s
entrepreneurial development to support military women and men returning from
frag and Afghanistan; and 3. the Small Business Administration’s Entrepreneurial
Development Programs including the Veterans Corporation. The Committee will
continue its efforts to support the veterans of our Nation; and continue to work
with the House of Representatives Committee on Veterans' Affairs and the
Department of Veterans Affairs in a collaborative manner to meet their neads.

In summation, the Committee believes that any changes made to the

Department’s acquisition process should not seversly hmit or prevent the
participation of a class of vendors from participating in Department acquisitions.

Sincerely,

2

f
A .

Nydia M. Vciﬁ?que; :
Chairwoman .

f‘(:‘»""’” o «7 , o
S f ?f V,

s : i i f

o he LAAAAT BT
é.x‘:{;%ev& Chabot
Ranking Member

Enclosures
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April 29, 2008

The Honorable James B, Peake
Secretary

LS. Department of Veterans Affuirs
§10 Vermont Avenue, NW
Washington, DC 20420

Dear Secretary Peaka:

On October 13, 2007, the Department of Veterans Aftairs (VA) Office of Inspector
General (OIG) published a report entitied, “Final Report: Special Review of the Federal Supply
Schedule Medical Equipment and Supply Contracts Awarded 1o Resellers”™ The Senate
Committee on Small Business and Entreprencurship finds clements of this report to be of
significant concern. As vou are hikely aware, Rule XXV(1)o)(3) of the Standing Rules of the
Senate provide this Commitice with the authority to investigate all problems conceming
America’s small business enterprises, and this publication holds the potential to cause
tremendous harm to a broad range of such companies. Small businesses are the backbone of our
nation’s cconomy providing not only competition in the federal contracting arena, but millions of
American jobs as well.

The policy positions stated in the O1G report would exclude small business resellers from
participating in the government procurement process at the VA, Morgover, we are concerned by
the OIG’s attempt to set procurement policy for programs over which they have no jurisdiction.
Policy decisions concerning what type of companies wre eligible 1o supply goods and services (o
the government fall within the jurisdiction of Congress and the General Services Administration
(GSA) and that authority can not be usurped by the VA's OIG. 1t is our understanding that GSA
ina January 4, 2008 letter to the VA made it abundantly clear that the VA has no authority to
issuc any changes with respect o Muftiple Award Schedule (MAS) policy. Furthermore, the VA
was previously apprised of this position by GSA in correspondence dated October 22, 1993,
February 28, 2003, and Muareh 21, 2003,

Even though these reconumendations have not been implemented, the Inspector General's
desired policy is already affecting the servicing of Federal Supply Schedule (FSS) contracts
currently held by small business resellers. A quick resolution to this matter is in the best
interests o small businesses and the Agency. To that end, we request that vou address our
following concerns by May 30, 2008:

L. Please tell us whether the VA is contemplating implementing the changes 10 MAS
policy proposed by the QLG in its report of October 13, 2007, (VA OIG 05-
01670-04, "Fal Report: Special Review of Federal Supply Schedule Medical
Equipment and Supply Contracts Awarded to Resellers.™)



The Honorable James B, Peake
April 29, 2008

Page 2

&

b

Please provide us with the number of contracting actions and task orders and the
total dollar amount of contracts that were et by small business resellers that will
be mmpacted if the O1G™s recommendations are implemented.  Please provide
information for FY 2003, FY 2004, FY 2005, FY 2006, and FY 2007,

Please tell us whether vour Agency bas recetved and analvzed the January 4,
2008, GSA opinion letter concerning the recommendations of the VA O1G in s
report of October 15, 2007,

4. Please tell us whether itis your opinion that the VA is subject to Tide 40, US.C.,
Chapter 5, Property Management (formerly Title 11 of the Federal Property and
Administrative Services Act of 19493 and if not, what is the basis for the VA's
exemption? {Please provide citations for any statutory basis for exemption.)
Please tell us whether the VA agrees with GSAs position that Title 40 assigns to
GSA solely the overall statitory authority to preseribe methods of procurement
policy for the supply of personal property and non-personal services. not,
under what authority does the VA hold the posttion that 1t can preseribe policy
changes under this Title? (Please provide citations for any statutory basis for
VA’s authority to write policy under Titie 40.)

6. Please explain whether VA understands and agrees with GSA's position stuted in

,,,,,

.
Cird
h

L

authority to preseribe the policies and procedures that govern the MAS program,”
and if not, under what statutory or legal basis does VA hold a different view?
(Please provide citations for VA's belief that delegation of authority has

oceurred. )

Finally, we urge you to investigate this matter apd report to us what steps vou will take 1o
ensure that current 5SS policies are followed and that broad groups of small businesses are not
sitbjucted fo ineligibility for federal contracts. We are concerned that the VA is contemplating
actions that would be clearly owtside of Hts statntory and legal authority. Additionally, the
Committee requests that the VA stays any effort w implement the policy recommendations of the
October 15™ O1G's report. If you have any questions please do not hesitate to contact us or have
vour staff contact Gregory A, Willis, for Chairman Kerry, or Erik T, Neeciai, for Ranking
Member Snowe, at 202-224-5175.

Sineerely,

John F. Kerry fmpia I Snowe
Chairman ; Ranking Member



CHaMBER OF COMMERCE

OF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H STREET, N.W.
EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 20062-2000

GOVERNMENT AFFAIRS 202/463-5310

November 20, 2007

The Honorable Jan R. Frye

Deputy Assistant Secretary

U.S. Department of Veterans Affairs
810 Vermont Ave., NW
Washington, DC 20420

Dear Mr. Frye:

The U.S. Chamber of Commerce, the world’s largest business federation representing
more than three million businesses and organizations of every size, sector, and region, would like
to express its concern regarding policy recommendations issued by the Department of Veterans
Affairs Office of Inspector General (VA OIG) in a recent report titled, “Final Report, Special
Review of Federal Supply Schedule Medical Equipment and Supply Contracts Awarded to
Resellers.” Implementation of the policies would be contrary to established congressional intent,
usurp the policymaking authority delegated to the General Services Administration (GSA), and
threaten the existence of a significant number of small businesses and the jobs they create.

The right to promulgate regulations and policies governing Federal Supply Schedule
(FSS) contracts remains exclusively with GSA in the absence of written consent from GSA prior
to promulgation of such policies or regulations. Any attempt by the Department of Veterans
Affairs (VA) to implement the policies proffered by the VA OIG’s report would exceed the
VA’s statutory authority.

Furthermore, the recommendations made in the report are effectually de facto regulations
requiring strict adherence to the Administrative Procedure Act and the Regulatory Flexibility
Act. Efforts by the VA OIG to circumvent this aspect of the rulemaking process by encouraging
the VA to adopt regulatory policy changes thwarts the safeguards that Congress has put in place
to provide adequate deliberation and comment. Bypassing this process would greatly expand the
powers of the VA OIG and undermine the system of checks and balances which is vital to the
separation of powers within federal institutions. Simply put, the VA OIG should submit this
report to GSA or Congress for proper disposition and action. In fact, the VA OIG requested
Congress enact similar policies in 2002, a suggestion the House specifically rejected during its
consideration of procurement reform legislation.

The Chamber strongly opposes the ongoing efforts of the VA OIG to eliminate and
restrict the ability of small business resellers to compete in fair and open-market competition for
medical equipment and supply contracts awarded by the VA through the GSA’s FSS program.



In addition to bringing increased competition to the federal marketplace, resellers or aggregators
add valuable services to the government contracting process — services manufacturers are often
unwilling or unable to provide. Elimination of resellers from consideration would have the
unintended consequences of higher prices though fewer competitive bidders and a less than
robust marketplace for contracting officers to procure items for our veterans with the additional
level of service they may require. For these reasons, the Chamber strongly urges you to
reconsider your position regarding the adoption of the proposals made by the VA OIG.

Sincerely,
o 2
¥ - o
//ﬁﬁm‘@m
R. Bruce Josten

Cc: Mr. Craig Robinson, Executive Director and Chief Operating Officer, National Acquisition
Center (049A1), Department of Veterans Affairs



Administrative Report Card

Contractor BUFFALO SUPPLY INC
Contract GS-27F-0018N
Schedule 07103

Date Report Card was 10/22/2007 Contractor Assessment

1. | Did the contractor demonstrate compliance with the scope of their contract? Yes

2. |Did the contractor demonstrate compliance with the Trade Agreements Act? Yes

3. ls the pricelist being used by the contractor the current approved pricelist? Yes

4 Does the contractor have a system in place that substantially identifies, tracks and reports GSA sales accurately and Yes
___completely?

5 Is the contractor meeting or exceeding minimum contract sales requirement in accordance with the Contract Sales Yes
~__Criteria clause?

6 Does the contractor have a system in place to monitor the "basis of award" customer discount relationship? Yes

7. | Did the contractor charge customers the contract price or lower? Yes

8. |lIs the contractor complying with the Economic Price Adjustment clause of the contract? NA

9 if a Commercial or Individual Subcontracting Plan is required, did the contractor meet the goals specified in the plan NA

ot is the contractor progressing toward meeting the goals specified inthe plan?

Since the issuance of fhe mbst recént Répoyrt' Card but no more than'36 months back‘,' are the contractdr‘s Reports of]

10. . Yes
Sales on time?

11 Since the issuance of the most recent Report Card but no more than 36 months back, has the contractor remitted the| Yes
"_Industrial Funding Fee on time?

12. | Is the contractor up-to-date on GSA Advantage!? Yes

13. | Is the contractor delivering timely based upon a sampling of orders? Yes

14. | Is the contractor honoring warranty terms of the contract? Yes

15. | Is the contractor capable of accepting the Government wide Commercial Purchase card? Yes

16 Is the contractor's records location and administrative representative information correct? (e.g., address, phone, fax, Yes
"le-mail, etc.)

17. | Has the contractor complied with Change of Name and/or Novation Agreement requirements? NA

18 Since the issuance of the most recent Report Card but no more than 36 months back, is the contractor free of cure Yes
"_Inotices issued by the Schedule Contracting Officer (PCO or ACO)?

19 If there are participating dealers, are the dealers listed and current in the contract pricelist and GSA Advantage!? NA

20. | If the contract has prompt payment discounts, are the prompt payment terms shown on the invoices? Yes

Category3

21. |1s the contractor being proactive in proposing to add and delete items from the contract? Yes

22. | Does the contractor accept credit cards over the micro-purchase threshold? Yes

23. |Is the contractor using all applicable e-contracting tools (e.g., eMod, eBuy, ePay)? Yes

24 Does the contractor offer second tier pricing discounts on blanket purchase agreements issued against this contract? NA

25 If there are contractor teaming arrangements, do these arrangements address how customer service and warranty Yes
__lissues will be resolved?

26. |Is the contractor free from bankruptcy proceedings? Yes

Please contact Administrative Contracting Officer(ACO), GARY MAASS # 415-522-2859, E-mail: gary.maass@gsa.gov,
with any questions regarding your Administrative Report Card.
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Administrative Report Card

Contractor BUFFALO SUPPLY INC
Contract GS-24F-0068N
Schedule 066

Date Report Card was

10/26/2007 Contractor Assessment

Did the contractor demonstrate compliance with the scope of their contract?

1. Yes

2. |Did the contractor demonstrate compliance with the Trade Agreements Act? Yes

3. |lIs the pricelist being used by the contractor the current approved pricelist? Yes

4 Does the contractor have a system in place that substantially identifies, tracks and reports GSA sales accurately and Yes
~__completely?

5 Is the contractor meeting or exceeding minimum contract sales requirement in accordance with the Contract Sales Yes
___Criteria clause?

6 Does the contractor have a system in place to monitor the "basis of award" customer discount relationship? Yes

7. | Did the contractor charge customers the contract price or lower? Yes

8. |ls the contractor complying with the Economic Price Adjustment clause of the contract? NA

' Since the lss‘uance of the'most recent Report Card but no more than 36 months back are the contractor's Reports of]

If a Commercial or lndrvndual Subcontracting Plan is required, dld the contractor meet the goals specified in the plan

NA

If the contract has prompt payment discounts, are the prompt payment terms shown on the invoices?

Is the contractor being proactive in proposing to add and delete items from the contract?

10. Yes
Sales on time?

1 Since the issuance of the most recent Report Card but no more than 36 months back, has the contractor remitted the Yes
"_Industrial Funding Fee on time?

12. {Is the contractor up-to-date on GSA Advantage!? Yes

13. | Is the contractor delivering timely based upon a sampling of orders? Yes

14. |1s the contractor honoring warranty terms of the contract? Yes

15. |Is the contractor capable of accepting the Government wide Commercial Purchase card? Yes

16 Is the contractor's records location and administrative representative information correct? (e.g., address, phone, fax, Yes
" le-mail, etc.)

17. | Has the contractor complied with Change of Name and/or Novation Agreement requirements? NA

18 Since the issuance of the most recent Report Card but no more than 36 months back, is the contractor free of cure Yes
" notices issued by the Schedule Contracting Officer (PCO or ACO)?

19 If there are participating dealers, are the dealers listed and current in the contract pricelist and GSA Advantage!? NA

Yes

21. Yes

22. | Does the contractor accept credit cards over the micro-purchase threshold? Yes

23. |ls the contractor using all applicable e-contracting tools (e.g., eMod, eBuy, ePay)? Yes

o4 Does the contractor offer second tier pricing discounts on blanket purchase agreements issued against this contract? Yes

25 If there are contractor teaming arrangements, do these arrangements address how customer service and warranty Yes
" lissues will be resolved?

26. | Is the contractor free from bankruptcy proceedings? Yes

Please contact Administrative Contracting Officer(ACO), GARY MAASS # 415-522-2859, E-mail: gary.maass@gsa.gov,
with any questions regarding your Administrative Report Card.
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Louis Stokes
Cleveland Department of
Veterans Affairs Medical Center
10701 East Boulevard
Cleveland, OH 44106

July 6, 2006

To All VA Hospitals:

aumber did not take into account the foaner and transportation fees that the VA was being charged at the time, The
decision was made to appraach our surgical team to disouss the possibility of switching vendors,

The Chief of Surgery was impressed by the cost analysis and approsched the spine team. Afier a thorough
discussion regarding the spinal implants, they determined they were clinically equal or superior to other implants
already on the murket. The decision was then made to switch to the Stryker products by purchasing through Buffalo
Supply. The Stryker representative was available at all times, providing Information, training, and in-services as
necessary.

It is my understanding that purchasing tiers are built into the contract which allow all VA Hospltals to récelve
discounts as more VA’s utilize it. Also, vince these implants arw on FSS conract, we are able to support the
agency’s socioeconomic goal regarding woman-owned smail businesges.

Since the change has been made, the Clevelund VAMC has seen & reduction in cost while at the same time
experiencing a higher level of service than had boen seen in the past, If you have any questions concerning this
process at the VAMC Cloveland, pleass contact me at (216)791-3800 % 5130 or by e-mail

willi f

Sincerely,

Willizmn Precht

Louls Stokes VAMC

10701 East Blvd

Clevaland, OH 44106

Tel 216-791-3800 Ext. 5130
Fax 216-707-590
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Expense Budget for VA Augusta Spmal Implants - Danek

$1 060. 20
$1 060. 20

$399.9o

$399.90
§45.57

2, 962 05

‘$'1,060‘.2b‘
$1,548.45

$1,060.20

$9SO 00
$950 00

$3 858 00
$646 OO
$646 OO

$950 00
$1 834 00
$1 795 00

$950.00




5106020
$799.80

$1,060.20 . $950.00
$1,648.00
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$1,548.45 . $183400
§1,00020  © $950.00
$1,060.20 ‘




g at VA Tampa

R

$4,457.20




$6,156.00




Buffalo Supp|y FSS Pricing vs. Sofamor Danek's Open-Market Pricing at VA Baltimore

$3 013. 20
$1 004.40







