
GSA Office of the Chief Acquisition Officer 

January 4, 2008 

Mr. Jan Frye 
Deputy Assistant Secretary 
Office of Acquisition and Logistics 
U.S. Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC 20420 

Mr. Craig Robinson 
Executive Director and Chief Operating Officer 
National Acquisition Center 
U.S. Department of Veterans Affairs 
P.O. Box 76, Building 37 
Hines, lL 60141 

Re: VA OIG Report No. 05-01670-04, "Final Report - Special Review of Federal 
Supply Schedule Medicai Equipment and Supply Contracts Awarded to 
Rese ers" 

This is in response to the subject VA Office of Inspector General's report (Report) dated 
October 15, 2007, which included a response from the VA's Executive Director, National 
Acquisition Center (NAC). This report proposed several corrective actions concerning 
the overall Multiple Award Schedules (MAS) policy, which is exclusive purview of the 
General Services Administration (GSA). 

Title 40, U.S.C., Chapter 5, Property Management (formerly Title II of the Federal 
Property and Administrative Services Act of 1949), assigns to GSA the overall statutory 
authority to prescribe policies and methods of procurement and supply of personal 
property and non-personal services. This authority is not delegable. This statutory 
authority, along with provisions of the Competition in Contracting Act (CICA), provides 
the basis for GSA's management of the MAS program. 

Among the NAC's proposed actions were concurrences to "incorporate in all FSS 
solicitations issued by the NAC, a Price Reductions Clause requiring the tracking of the 
manufacturer's commercial customers on contract awards made to resellers who do not 
have significant commercial sales of the items being offered" and to "establish criteria to 
determine what 'significant sales' are and what added value do 'resellers' provide" 
(pages 58-59 of the Report). These proposed actions directly affect the core of the 
MAS pricing policy as reflected in the Economic Price Adjustment clause (GSAR 
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552.21 6-70), which includes the handling of the Commercial Sales Practice and the 
Price Reductions clause (GSAR 552.238-75). 

With respect to identification of the appropriate party to be used as the "tracking 
customer" for price reduction purposes, GSA's policy has not changed since our 
previous determination on this issue transmitted to the NAC on February 28, 2003. 
GSA does not contemplate third party tracking for price reduction purposes. An MAS 
contractor who is a reseller does not control the discounts given by a manufacturer to 
other customers. There is, therefore, a lack of nexus between the pricing relationship 
negotiated between the manufacturer and its other customers, and the pricing 
relationship envisioned by the Price Reductions clause. For price reduction purposes, 
in cases where the reseller is the offeror, it is the pricing relationship that the offeror has 
with the manufacturer that must be maintained throughout the contract period. 

The GSAR 51 5.408, Commercial Sales Practices Format (CSPF), paragraph (5), 
requires an offeror, who is a dealertreseller without significant sales to the general 
public, to provide manufacturers' sales information if contract sales are expected to 
exceed $500,000. This information can be obtained any time before award or before 
agreeing to a contract modification including price increases. Further, the CSPF 
informs the offeror that this information is required to enable the Government to make a 
determination that the offered price is fair and reasonable. Although the manufacturers' 
information is used for negotiation purposes, it is not intended that the manufacturer's 
customers be identified and used as "tracking customers" under the Price Reductions 
clause. 

As to the treatment of resellers without "significant" commercial sales and the 
determination of the "added value" resellers provide in order to be eligible for MAS 
contract award, GSA's policy has not changed since our previous transmittal to the NAC 
dated March 21, 2003. In order to comply with the requirements of CICA, as set forth in 
41 U.S.C. 259(b)(3), GSA must establish procedures in which participation in the MAS 
program is open to all responsible sources. The proposed corrective action appears to 
restrict the ability of resellers and distributors to participate in the VA's MAS contracts 
and, if so, such action would conflict with the statutory requirements of CICA and 
represent a deviation from GSA's established policies. MAS policies provide the 
contracting officer the flexibility and discretion to address issues, including those issues 
related to price, on an offer-by-offer basis. In particular, the policy recognizes that there 
are instances when the offeror is a reseller without significant commercial sales. Any 
program-wide clarification of "significant" sales, if necessary, would be the prerogative 
of GSA in coordination with the NAC. 

Finally, it is important to note that, although GSA has delegated to VA the authority to 
corltract for supplies and services under various Multiple Award Schedules, GSA has 
not delegated to VA the authority to prescribe the policies and procedures that govern 
the MAS program. Since the earliest known delegation of contracting authority to VA, 
the terms of delegation have indicated that the method of supply would be governed by 



criteria established under GSA regulations. The issuance of procurement policies and 
methods necessary to implement the VA delegation are understood to be under GSA 
control. Accordingly, GSA must approve in advance any changes contemplated by VA 
which might impact the program from a policy standpoint. 

I trust this information is helpful. Should you have !any further questions or need 
additional information, please contact Mr. Al Matera at 202-501-0843 or 
AI.Matera@gsa.gov. 

f Molly Wilkinson /
Chief Acquisition Officer, GSA 
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THE SECRETARY OF VETERANS AFFAIRS 

WASHINGTON 

April 9, 2008 

The Honorable Robert F. Bennett 
United States Senate 
Washington, DC 20510 

Dear Senator Bennett: 

This responds to your letter of January 25, 2008, requesting information 
regarding the Department of Veterans Affairs (VA) Office of Inspector General 
(01G) Final Report on Special Review of Federal Supply Schedule (FSS) Medical 
Equipment and Supply ContractsAwarded to Reseliers. Iapologize for the delay 
in responding; however, we have no record of receiving the letter until your staff 
sent a copy which was received on April 1,2008. 

The VA OIG report contains recommendations which include one to change 
the FSS Price Reductions Clause and establish FSS criteria for determining 
significant reseller commercial sales. This recommendation affects existing 
General Services Administration (GSA) procurement policies and GSA must 
approve, in advance, any changes that would be contemplated by VA. Unless and 
until GSA were to approve any policy change, VA will continue to consider offers 
under existing policy from all appropriate vendors, large or small. VA reviews 
each offer in compliance with applicable acquisition laws and regulations. 

VA recently formed a workgroup comprised of contracting, acquisition 
policy, General Counsel, and OIG staff. This workgroup will review each of the 
OIG's recommendations and determine what, if any, changes in policy may be 
recommended to GSA for its consideration. 

Ihope you find this information helpful. We will keep you informed and will 
notify you if any of the recommendations identified by the report are going to be 
adopted by GSA. 

Sincerely yours, ----', 

/James B. Peake, M.D. 
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COMMITTEE ON VETERANS' AFFAIRS 

WASHINGTON, DC 20510 

March 19,2008 

Mr. Harold Jackson 
Buffalo Supply, Inc. 
1650A Coal Creek Drive 
Lafayette, CO 80026 

Dear Mr. Jackson, 

h follow up to our recent meeting on resellers interaction with the Federal Supply 
Schedule, I asked VA's General Counsel to take a look at the General Services 
Administration letter on the subject. 

General Counsel Hutter's response to me is enclosed. As you will see, VA has 
established a workgroup to review the recommendations made by the IG. I have asked 
that I be kept updated on the progress of the workgroup and on any policy or regulatory 
changes that the workgroup recommends. 

Thank you for bringing this matter to my attention. 

Sincerely, 

L 
Daniel K. Akaka 
Chairman 

Cc: George W. Koch 

Enclosures 



DEPARTMENT OFVETERANSAFFAIRS 
Office of the General Counsel 

Washington DC 20420 

In ReplyReferTo: 025 

The Honorabfe Daniel K. Akaka 
Senate Veterans' Affairs Committee 
United States Senate 
Washington, DC 20510 

Dear Senator Akaka: 

Iam wrlting in response to your office's request for my analysis of General 
Services Administration's (GSA) January 4, 2008, letter to VA's Deputy Assistant 
Secretary Jan Frye. That letter raised GSA concerns regarding reearnmendations 
made in Department of Veteran Affairs (VA) Office of Inspector General (OIG) 
Report No. 05-01670-04,"FinalReport -Special Review of Federal Supply 
Schedule Medical Equipment and Supply Contracts Awarded to Resellers." 

In the letter, GSA's Chief Acquisition Offmr reminded VA that Congress 
had assigned to GSA the overall statutory autharity to prescribe policies and 
methods of procurement and supply of personal property for the Government. 
GSA asserted that  this statutory authority, along with provisions of the Competition 
in Contracting Act, provide the basis for GSA's management of the Multlple Award 
Schedule (MAS) Program (also referred to as the Federal Supply Schedule or 
FSS Program). When GSA delegated several FSS healthcare-relatedschedules 
to VA to operate  and manage, those delegations did not include the right to issue 
procurement pofjcies and methods necessary to implement the delegations-
these remained under GSA's control. "Accordingly, GSA must approve In advance 
any changes contemplated by VA which might impact the program from a policy 
standpointn (GSA's January 4, 2008,ktter at page 3.) 

Although a review of the GSA delegation documents in VA files reveafs 
that, over t he  years ,  all such documents were not worded as clearly as the 
January 4 ,  2008, letter, I do not question the assertions of GSAs authority over 
FSS contracting policy that are contained in the letter. Also, I recognize that the 
statements in the January 4, 2008, letter, regarding VA OIG's recommendations 
to change the FSS Price Reductions Clause and establish FSS criteria for 
determining significant reseller commercial sales, are statements of policy by 
GSA's Chief Acquisition Officer. 



The Honorable Daniel K.Akaka 

The role of GSA as policy maker for the schedules is not open to debate. 
As Assistant Secretary Robert J. Henke stated In a letter responding to concerns 
on these matters expressed by the National Ombudsman of the Small Business 
Administration. VA has established a worhgroup to review the OtG's report 
recommendations "If the warkgroup recommends any policy or regulatory 
changes that require action by CSA, they will be sent to GSA fof review and 
appropriates action. GSA will take action it deems appropriate, including 
discussions with other agencies Any regulatory changes would be announced 
in t h e  Federal Register In accordance with the law." (See copy of Mr, Wenke's 
February 6, 2008, letter enclosect hereto.) 

if you have any further qt~estionsabout VA's handling of the 
recommendations in the OIG Report, please do not hesitate to present them 
to m e  through your staff. 

f f s y  yours, 

Enclosure 
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CHAMBEROF COMMERCE 
OF THE 

UNITED OF AMERICASTATES 
R. BRUCEJOSTEN 16 15 H STREET, N.W. 

EXECUHVE VICE PRESIDENT WASHINGTON, D.C.20062-2000 
Gov- AFFAIRS 2021463-53 10 

November 20,2007 

The Honorable Jan R. Frye 
Deputy Assistant Secretary 
U.S. Department of Veterans Affairs 
810 Vermont Ave., NW 
Washington, DC 20420 

Dear Mr. Frye: 

The U S .  Chamber of Commerce, the world's largest business federation representing 
more than three million businesses and organizations of every size, sector, and region, would like 
to express its concern regarding policy recommendations issued by the Department of Veterans 
Affairs Office of Inspector General (VA OIG) in a recent report titled, "Final Report, Special 
Review of Federal Supply Schedule Medical Equipment and Supply Contracts Awarded to 
Resellers." Implementation of the policies would be contrary to established congressional intent, 
usurp the policymaking authority delegated to the General Services Administration (GSA), and 
threaten the existence of a significant number of small businesses and the jobs they create. 

The right to promulgate regulations and policies governing Federal Supply Schedule 
(FSS) contracts remains exclusively with GSA in the absence of written consent from GSA prior 
to promulgation of such policies or regulations. Any attempt by the Department of Veterans 
Affairs (VA) to implement the policies proffered by the VA OIG's report would exceed the 
VA's statutory authority. 

Furthermore, the recommendations made in the report are effectually defacto regulations 
requiring strict adherence to the Administrative Procedure Act and the Regulatory Flexibility 
Act. Efforts by the VA OIG to circumvent this aspect of the rulemaking process by encouraging 
the VA to adopt regulatory policy changes thwarts the safeguards that Congress has put in place 
to provide adequate deliberation and comment. Bypassing this process would greatly expand the 
powers of the VA OIG and undermine the system of checks and balances which is vital to the 
separation of powers within federal institutions. Simply put, the VA OIG should submit this 
report to GSA or Congress for proper disposition and action. In fact, the VA OIG requested 
Congress enact similar policies in 2002, a suggestion the House specifically rejected during its 
consideration of procurement reform legislation. 

The Chamber strongly opposes the ongoing efforts of the VA OIG to eliminate and 
restrict the ability of small business resellers to compete in fair and open-market competition for 
medical equipment and supply contracts awarded by the VA through the GSA's FSS program. 



In addition to bringing increased competition to the federal marketplace, resellers or aggregators 
add valuable services to the government contracting process - services manufacturers are often 
unwilling or unable to provide. Elimination of resellers from consideration would have the 
unintended consequences of higher prices though fewer competitive bidders and a less than 
robust marketplace for contracting officers to procure items for our veterans with the additional 
level of service they may require. For these reasons, the Chamber strongly urges you to 
reconsider your position regarding the adoption of the proposals made by the VA OIG. 

Sincerely, 

R. Bruce Josten 

Cc: Mr. Craig Robinson, Executive Director and Chief Operating Officer, National Acquisition 
Center (049A1), Department of Veterans Affairs 
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Administrative Report Card 

Contractor BUFFALO SUPPLY INC 
Contract GS-27F-0018N 
Schedule 071 03 
Date Report Card was 10/22/2007 Contractor Assessment 

EXCEPTIONAL 
Category 1 

I 

I. Did the contractor demonstrate compliance with the scope of their contract? Yes 

2. Did the contractor demonstrate compliance with the Trade Agreements Act? Yes 

3. Is the pricelist being used by the contractor the current approved pricelist? Yes 

Does the contractor have a system in place that substantially identifies, tracks and reports GSA sales accurately and 4. 

completely? Yes 

Is the contractor meeting or exceeding minimum contract sales requirement in accordance with the Contract Sales 
YesCriteria clause? 

Does the contractor have a system in place to monitor the "basis of award" customer discount relationship? 6. Yes 
I I 

7. Did the contractor charge customers the contract price or lower? Yes 

13. Is the contractor delivering timely based upon a sampling of orders? Yes 
I I 

14. Is the contractor honoring warranty terms of the contract? Yes 

I
I 

15. 1I Is the contractor capable of accepting the Government wide Commercial Purchase card? yes
I 

Is the contractor's records location and administrative representative information correct? (e.g., address, phone, fax, 
YesI 6  Je-mail. etc.) 

17. Has the contractor complied with Change of Name and/or Novation Agreement requirements? NA 

18, Since the issuance of the most recent Report Card but no more than 36 months back, is the contractor free of cure Yes
qotices issued by the Schedule Contracting Officer (PC0 or ACO)? 
If there are participating dealers, are the dealers listed and current in the contract pricelist and GSA Advantage!? 19. NA 

20. 1 If the contract has prompt payment discounts, are the prompt payment terms shown on the invoices? I yes 
I_ I 

Category 3 
I 1--

21. 1 Is the contractor being proactive in proposing to add and delete items from the contract? I yes 

22. 1 Does the contractor accept credit cards over the micro-purchase threshold? 1 Yes 

23. Is the contractor using all applicable e-contracting tools (e.g., eMod, eBuy, ePay)? Yes 

Does the contractor offer second tier pricing discounts on blanket purchase agreements issued against this contract? 24. NA 
I I 

If there are contractor teaming arrangements, do these arrangements address how customer service and warranty YesZ5 Issues will be resolved? 

26. Is the contractor free from bankruptcy proceedings? Yes 

Please contact Administrative Contracting Officer(ACO), GARY MAASS # 415-522-2859,E-mail: gary.maass@gsa.gov, 
with any questions regarding your Administrative Report Card. 

FOR INTERNAL USE ONLY Page 1 of 1 
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Administrative Report Card 

Contractor BUFFALO SUPPLY INC 
Contract GS-24F-0068N 
Schedule 066 
Date Report Card was 10/26/2007 Contractor Assessment 

EXCEPTIONAL 
Category 1 -I 

1. 1 Did the contractor demonstrate compliance with the scope of their contract? I yes 

2. 1 Did the contractor demonstrate compliance with the Trade Agreements Act? I Yes 

3. Is the pricelist being used by the contractor the current approved pricelist? Yes 

4. Does the contractor have a system in place that substantially identifies, tracks and reports GSA sales accurately and Yes:ompletelv? 
Is the contractor meeting or exceeding minimum contract sales requirement in accordance with the Contract Sales 5. Yes

Criteria clause? 
Does the contractor have a system in place to monitor the "basis of award" customer discount relationship? 6. Yes 

7. Did the contractor charge customers the contract price or lower? Yes 
I 

8. 1 Is the contractor complying with the Economic Price Adjustment clause of the contract? I
I 

NA
I I

I If a Commercial or Individual Subcontracting Plan is required, did the contractor meet the goals specified in the plan 1 &It% 

12. 1 Is the contractor uptodate on GSA Advantage!? I yes 

13. 1 Is the contractor delivering timely based upon a sampling of orders? I yes 

14. 1 Js the contractor honoring warranty terms of the contract? I Yes 

15. Is the contractor capable of accepting the Government wide Commercial Purchase card? Yes 

Is the contractor's records location and administrative representative information correct? (e.g., address, phone, fax, 16. Yes
e-mail, etc.) 

17. 1 Has the contractor complied with Change of Name and/or Novation Agreement requirements? 1 NA 
Since the issuance of the most recent Report Card but no more than 36 months back, is the contractor free of cure 

8' Yes
lotices issued bv the Schedule Contractincl Officer (PC0 or ACO)? 

19. If there are participating dealers, are the dealers listed and current in the contract pricelist and GSA Advantage!? NA 
I I 

20. If the contract has prompt payment discounts, are the prompt payment terms shown on the invoices? Yes 
I I -

Category 3 

21. Is the contractor being proactive in proposing to add and delete items from the contract? Yes 

22. Does the contractor accept credit cards over the micro-purchase threshold? Yes 

S~ I the contractor using all applicable e-contracting tools (e.g.. eMod, eBuy, ePay)? I Yes 
I I 

24. Does the contractor offer second tier pricing discounts on blanket purchase agreements issued against this contract? Yes 
I 

25' 
If there are contractor teaming arrangements, do these arrangements address how customer setvice and warranty Yes

.ssues will be resolved? 

26. ( Is the contractor free from bankruptcy proceedings? I yes 

Please contact Administrative Contracting Officer(ACO), GARY MAASS # 415-522-2859, E-mail: gary.maass@gsa.gov, 
with any questions regarding your Administrative Report Card. 

FOR INTERNAL USE ONLY Page 1 of 1 





Expense Budget for VA Augusta Spinal Implants - Danek 






Buffalo Supply FSS Pricing vs. Sofamor Danek's Open-Market Pricing a t  VA Tampa 






Buffalo Supply FSS Pricing vs. Sofamor Danek's Open-Market Pricing at  VA Baltimore 





