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Possible Grounds for Denying Petition to Regulate
CO2 Emissions from Motor Vehicles

EPA is not authorized to regulate CO2 emissions from motor vehicles because CO2
is not an “air pollntant” under the Clean Air Act (CAA). The CAA definition of “air
pollutant” is broad, but no so expansive as to cover any and all substances emitted into
the air. CO2 is not an air pollutant because the science related to climate change and the
role of CO2 in climate change is not sufficiently conclusive. Therefore, regulation of

. CO2 under the CAA is unwarranted and unjustified.

3.b.

EPA is not authorized to regulate CO2 emissions from motor vehicles because the
CAA limits EPA’s authority with regard to CO2 to research and other non-
regulatory activities. The CAA expressly addresses CO2 in only one provision, which is
limited to nonregulatory strategies. Similarly, global warming is expressly addressed in
only one provision, which requires EPA to determine the global warming potential of
CFC replacements. This provision states that it “shall not be construed to be the basis of
any additional regulation” under the CAA. The legislative history of the CAA reveals
that, when these provisions were adopted in 1990, Congress was well aware of the
uncertainties related to climate change and of the enormous societal and economic
consequences of regulating CO2 emissions. Congtess also understood that, if steps must
be taken to addréss climate change, concerted international action will be required.
Congress declined in 1990 to include provisions in the CAA requiring EPA to regulate
CO2 emissions. Since then, the Senate unanimously denounced the Kyoto Protocol and
Congress has proceeded cautiously on the issue of climate change. Taken together, it is
clear that Congress has not authorized EPA to regulate CO2 emissions under the CAA.

It is not appropriate for EPA to regulate CO2 emissions from motor vehicles
because the science related to climate change and the role of CO2 in climate change
is not sufficiently conclusive. Even if EPA were authorized to regulate CO2 under the
CAA, EPA could not do so because the available data do not support a determination that
CO2 emissions from motor vehicles “cause or contribute to air pollution which may
reasonably be anticipated to endanger public health or welfare.”

It is not appropriate for EPA to regulate CO2 emissions from motor vehicles
because the only plausible action EPA could take would be to require improved fuel
efficiency from motor vehicles. EPA cannot take such action because Congress
granted DOT exclusive authority to regulate motor vehicle fuel efficiency. In short,
EPA does not have legal anthority to establish the types of limitations that would be
needed to effectively limit CO2 emissions from motor vehicles.
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To: James Connaughton,
Chair, CEQ
From: Thomas L. Sansonetti,
Assistant Attorney General
Jeffrey Bossert Clark
Deputy Assistant Attorney General
Date: April 21, 2003
Re: CO, Issucs
Background

EPA and the Department of Justice have recommended, for reasons of law, science, policy, and
litigation strategy that EP A should administratively deny the pending petition toregulate CO, emissions
from motor vehicles, thersby mooting out the pending unreasonable delay case of International Center
for Technology Assessment v. EPA, and making for a final agency decision reviewable exclusively (we
would contend) in the D.C. Circuit under Section 307 of the Clean Air Act. At this point, four other
cases relating or potentially relating to CO, are pending or anticipated to be filed soon.

Questions have arisen about the timing of judicial decisions, in either the district courts, courts
of appeals or both, or other noteworthy events in the five pending or anticipated cases, especially as
they relate to any new lawsuit that would likely flow from the recommended course of action.
Additionally, questions as to what arguments should be made in an administrative petition devjal and
in resulting litigation have arisen. Below, we address the questions concerning both lawsuit timing and
the grounds EPA could set forth for denying the administrative petition.

We conclude that the timing issues surrounding the lawsuits are too difficult to predict to
meaningfully base any substantive decisions about CO, policy thereon. In addition to the inherent
unpredictability of litigation, the growing number of cases, fora, and issues at play make predictions
even more difficult than usual. Assuming, the legal, science, and policy analysis mdicates that CO,
should not be regulated, we suggest below that the Administration would fare best to make that
decision on the merits quickly, then move to moot out the existing cases, and lastly do its best to defend
asingle, focused lawsuit challenging EPA’s decision in the court of appeals. In such a focused lawsuit,
we believe the chances for success are greatest if we make all three principal types of arguments to
support EPA’s decision, and that litigation risk significantly increases if we choose to assert only one



or two of those arguments.
Four basic options for approaching the questions we outlined above have emerged:

Option1 -  Drop our procedural defenses in the existing lawsuits, such as standing, inducing the
district courts to make “merits” decisions quickly. (In reality, some of the lawsuits
are designed to induce EPA action on the question and thus are not about the merits
of the CO, decision at all.) Approach here js that the merits of whether to regulate
CO, finally get resolved in 2003 or early 2004,

Option2— Do not deny the administrative petition, but continue to litigate, including by
advancing procedural defenses, the existing and anticipated cases until EPA is
ordered by a court to take particular regulatory action vis a vis CO, or to resolve an
administrative petition on a particular timeline. Approach here is that a definitive
resolution of the matter does not come until after 2004.

Option3 -  Deny the adminisirative petition, move to moot out the existing and anticipated
lawsuits, but do so only on the ground(s) that EPA lacks the authority to regulate
CO,. Do not have EPA opine about science, record-based, or administrability
questions. Approach here is that: (1) the authority arguments are sufficiently strong
that our likelthood of prevailing is high enough that serious prejudice would not be
worked to the policy outcome selected and/or required by law; but (2) if the
reviewing court of appeals were to reverse EPA’s decision that it lacked the authority
to regulate CO, under the Clean Air Act, the damage would be confined to an opinion
addressing purely legal questions. EPA would then have the opportunity to take back
on remand the question of whether it should exercise its discretion to regulate CO,,
based on the state of the science and other salient facts.

Option 4 —  Deny the administrative petition, move to moot out the existing and anticipated
lawsuits, and do so advancing both legal authority grounds and record- or fact-based
grounds. A decision upholding or vacating EPA’s decision not to regulate could
occur near the end of 2004.

Option 1

We do not believe this is a preferred option. First, there are significant standing defenses
held by the government here. The motor vehicle case, International Center for Technology
Assessment, is within the jurisdiction of the federal district court in D.C., and thus review of any trial
court decision will lie in the D.C. Circuit, which is generally the best circuit in which to advance
standing defenses. Dropping our standing defenses jettisons a strong argument that is useful for
shielding from review any decision not to regulate CO,. Also, the Justice Department believes it has
a constitutional obligation to make some standing arguments and thus believes it lacks discretion in
many instances to refuse to advance colorable arguments of this nature.

Second, there is little possibility that adopting this option gives any realistic chance that the
controversy of regulating CO, will be over before 2003. From the time an appeal is filed in the D.C.
Circuit until the fime itis decided is about 12-14 months at the low end. An unreasonabie delay case
like this would probably come in at this low-end estimate (though not necessarily). But, even if
procedural defenses in International Technology Center were discarded, some discovery would likely
be granted (3-6 months minioum), followed by an exchange of summary judgment briefs (taking
approximately 3 months), oral argument (approximately 1 month to hold), and then decision by the
district court (adding approximately 1-4 months minimum). Hence at the low end (3+3-1 months

.



plus 12 months to complete an appeal), a final decision might come out at the end of 2004.

Option 2

If EPA and Justice were simply to litigate all of the anticipated and threatened cases, there
is a reasonable possibility that one or more judicial decisions would be handed down as early as in
mid- to late-2004. Take the International Center case. As noted above, litigating this case would
almost certainly lead to some discovery being authorized. Pushing the timing estimates to the higher
end on this case (instead of to the lower end, as in the analysis of Option 1), yields the following
results: 4-6 months of discovery, 3-4 months exchange of summary judgment briefs, 1-2 months
until oral argurnent held, and time to decision 3-7 months. That means a district court decision could
easily be issued anywhere as early as March 2004 to, of course, anytime thereafter. Also, consider
that if the government lost that case, it might want to appeal. The United States typically takes at
least the 2 months provided for in the Federal Rules of Appellate Procedure to make the decision
whether to appeal because doing so requires extensive internal analysis, including consideration by
and the authorization of the Solicitor General.

Option 3

Option 3 basically involyes attempting to put a cork in the bottle of litigation by mooting out
all of the pending and threatened cases in favor of a single case, probably in the D.C. Circuit, but
doing so only on the basis of some subset of the three arguments that the Justice Department and
EPA deem to provide a reasonable-to-good ultimate likelthood of success. The three basic species
of arguments available are: (1) CO, is not a “pollutant” within the meaning of the Act, or is not
regulable “ambient air pollution”; (2) Congress decided that CO, should be regulated only on a non-
regulatory basis, instead designing data and study programs for CO,, not command-and-control
regulatory programs detailing the conduct of private industry or citizens; and (3) therecord necessary
to regulate CO, under a command-and-conirol regime is simply not available, and/or for
administrability reasons EPA would not exercise any discretion it has to choose to regulate CO,. The
most prominent of the sub-options suggested under Option 3 has been for EPA to deny the
administrative petition without stating any grounds falling into category (3). Another variant or sub-
option under Option 3 would be to avoid making arguments in categories (1) and (3). We provide
our views of all variants of Option 3 below.

As we understand it, the main reason why Option 3 may be advisable is that the
Administration has not yet taken a definitive position that there is no CO,-related global warming
problem of any kind or to any degree. Indeed, the Administration has taken some affiative steps
to address any problem that might exist, such as proposals relating to carbon intensity targets.
Arguably, Option 4 (which is essentially Option 3 supported by all three categories of arguments)
is inconsistent with that approach. We assess the pros for Option 4 below. But even on its own
terms, we question this asserted pro of Option 3. Arguing that CO, is not a “pollutant™ and/or that
the science is not there yet to regulate CO, under the CAA does not mean that CO, should not be
regulated. For instance, the Administration could, even under Option 4, recommend expanding the
non-regulatory programs of the Act or even devising new, more-tailored commmand-and-control
programs for CO, regulation. The only import that making arguments in categories (1) and (3) has
is to put off limits command-and-control regulation under the precise forms currently available
under the Act (i.e., designating CO, to be a National Ambient Air Quality Standard (triggering an
entire state planning process enforceable against the Statcs by cutting off their highway funding) or
designating CO, to be a hazardous air pollutant and bringing into play that regulatory scheme). In
other words, arguing that CO, is not a pollutant or that the science is in its nascent stages fends off
the aims of the actual and would-be litigants in this area, but it does not open up the downsides of
committing the Administration to complete inaction or complacency on the subject of CO, regulation
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in any fashion. We also note that the President has publicly stated that CO, is not a pollatant within
the meaning of the Act, and hence we are already committed to making the no-pollutant authority

argument.

Another potential pro of Option 3 is that by one view it avoids the most controversial aspects
of the global warming debate and what some might see as a general morass of arguing over what the
complex science does or does not show. By this view, the legal arguments are cleaner and easier to
express as compelling executive action orinaction in one direction or anotber. We believe, however,
that this advantage of Option 3 is limited because the question of whether EPA has the autbority to
regulate CO, or not is just as controversial as question related to the state of the science. The
proponents of the litigation against the government understand the stakes ifthey lose on the authority
question and thus (in their view) are forced to seck explicit new command-and-control authority
from Congress. Moreover, to the general public, whether CO, is not to be regulated because of
intricate provisions of law or because of technical data concerns would seem to be equally
impenetrable explanations for a choice not to regulate.

The next potential pro of Option 3 we analyze is that it gives the Administration two bites
at the apple. The easier piece to swallow gets bitten off first (EPA Jacks the legal authority to
regulate CO, in particular ways), and then, only if necessary, does the harder piece come (taking 2
position on the science-related and administrability questions). In other words, the advantage ofthis
approach is that if the D.C. Circuit accepts the position that EPA lacks regulatory authority over CO,
under the current state of the Act, then the science and administrability issues can be avoided. The
obvious downside to this approach is that it is riskcy. The record-based case the Agency could motnt
is substantial, and as we explain below in connection with Option 4, we believe it is inextricably tied
in at various levels to the anthority argument(s). By dropping arguments in category (3) (or in
category (1)), the likelihood we will prevail in defending EPA’s petition denial diminish by anot

insignificant margin. .
Option 4

We believe that if the legal and policy decision is made that CO, should not be regulated
under the command-and-control programs currently existing under the Clean Air Act, then we best
position ourselves for success in the litigation by advancing all three categories of grounds for
decision analyzed above. This is true for a number of reasons.

First, timing (as shown above) is not a pivot variable in this context. There are three separate
balls of litigation already in the air. Predicting when district court and court of appeals decisions will
come down Vis a vis the transition from 2004 to 2005 is not something we can do with sufficient
confidence to make timing an important factor for decision. The amount of uncertainty bracketing
each of these cases means the decisions could easily drop at any time during this period. The fact
that two threatened litigation balls will likely soon be in the air only reinforces the conclusion that
no decisions should turn on predictions of litigation timing.

Second, unless EPA actually takes a position on the nltimate question of how CO, is to be
regulated under the Act, the likelihood full-scale discovery breaks out concerning all of EPA staff’s
internal memos, documents, and e-mails is very high — a virtual certaipty. The downside

consequences of that discovery are significant, and can be avoided by deciding on the administrative
petifion soon. '

Third, we have a stronger chance of prevailing if we advance all three categories of
arguments. Judges will sometimes reason backwards. Ifit looks like EPA has all of its ducks ina
row, the D.C. Circuit is much more likely to accept, as a practical matter, the no-authority
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argument(s) if it can peek ahead at a substantial, science-filled record indicating that the alternative
of regulating under the current Act’s structure is insufficiently justified as a matter of scientific data,
and in any event would pose administrability difficulties for the Agency. Conversely, if we adopted
Option 3 and made no science-based arguments, the D.C. Circuit may conclude that we are frying
to pass off the hard policy choices to them. Courts do not react well to that kind of tactic and the
Judges on the D.C. Circuit have seen it used in other iroportant controversies. EPA has already put
out the science issues for public comment and collected data. To ignore those issues begs to be
peppered by the D.C. Circuit at a public oral argument with questions about why EPA did not apply
its expertise to that data and instead tee-ed up only the legal questions on which the D.C. Circuit is
actnally more expert. .

Fourth, existing or threatened litigation puts the government at risk of defending against CO,
suits in district courts in the First, Second, and/or Ninth Circuiis. The Ninth Circuitis not a preferred
circuit in which to litigate environmental issues. The Administration is best served, if it decides on
a policy course of not regulating CO, under the Act, fo take advantage of the favorable
venue/jurisdictional provisions of the Clean Air Act by making a merits decision and calling for
exclusive review in the D.C. Circuit, the most expert circuit for securing review of such a decision.
Also, under the judicial review provisions of the Clean Air Act the EPA decision recommended here
goes for review immediately to the court of appeals — district courts (which ¢an be more attracted
to delving into the facts instead of accepting legal justifications at face value) are bypassed entirely.

Fifth, we think that the Administration’s flexibility is actually maximally preserved if it
advapces defenses in all three categories sketched above. That is because doing so gives the
Administration the best chance for avoiding the restrictions that 2 number of the existing lawsuits

. could place us in — i.¢., the far-reaching NAAQS program or the detailed hazardous air pollutants

program. Thus, if the Administration decides it wants to take some actions to address alleged global
warming, Whatever the nature of those actions and whatever their similarity or dissimilarity to
existing Clean Air Act command-and-control regulation, it has the option to do so and is not
constrained to apply only the existing programs extant under the Act.



ofe of The General Counsel [ 2S/19/03 1Z:16P P.201
- 4 & . '

CEQ \&

U.S. ENVIRONMENTAL PROTECTION AGENCY /ﬁb
OFFICE OF THE GENERAL COUNSEL 5 \/ :

PHONE: SR N
) y ) Qi\("v

FAX TRANSMITTAL SHEET

DATE: é-‘j// 7 /4‘3‘

TO: TLW'\ (Lmnauﬁér‘ah
. OFFICE#: ‘ | rc__ N

: 7 —
FROM: Z <A N Gege |
' ¥4

| | PAGES (NCLUDING COVER): / Q\ - — |

COMMENTS:




UD/1Y/2003 LJ:Z22 rAA e Hume WU
0¥ 5f the General Counsel “ 25/1S/03 12: 18P P.Q02

MEMORANDUM ;

SUBJECT: EPA’s Authority to Impose Mandatory Controls to Address Climatc Change under

the Clean Air Act
FROM: Robert E. Fabricant
Geheral Counsel
TO: Christine Todd Whitman
Administrator

5 -

I. Introduction and Background

As you know, EPA has been petitioned by the International Center for Technology
Assessment (ICTA) and a number of other groups to issue motor vehicle emission standards
under the Clean Air Act (CAA or Act) for carbon dioxide (CO2) and other greenhouse gascs
(GHGs) associated with climate change. Relevant to the Agency’s consideration of this petition
is an April 10, 1998 memorandum rcgarding “EPA’s Authority to Regulate Pollutants Emitted by
Electric Power Gencration Sources™ from General Counsel Jonathan Z. Cannon to Administrator
Carol M. Browner. In that memorandum, Mr. Cannon concludes that CO2 is an “air pollutant”
under the CAA and thus subjcct to regulation under the CAA to the extent the criteria of any of
the Act’s regulatory provisions are met.

I have reviewed Mr. Cannon’s tmemorandum and the text and history of the CAA in the
context of other congressional actions specifically addressing climate change. Based on my
review, T have concluded that tor a substance to be an “air pollutant” under the CAA, available
scientific evidence must indicate that it causes or contributes to air pollution. In view of the
scientific uncertainties regarding the causes, extent, timing and effects of climatc change and the
rclative contribution of anthropogenic emissions of CO2 and other GHGs to any climate change,
I have also concluded that CO2 and other GHGs, as such, are not “air pollutants™ under the
CAA.! In addition, I have determincd that, even if CO2 and other GHGs were “air pollutanis™
under the CAA, the Act does not authorize EPA to regulate for climate change purposes. This

'A GHG may be an “air pollutant” for other cffccts it has on air quality. For example,
hydroflourocarbons arc GHGs that also deplete stratospheric ozone. They are regulated for their
effect on stratospheric ozone uader title VT of the Act.
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memorandum explains the reasons for my conclusions and formally withdraws Mr. Cannon’s
April 10, 1998 memorandum as no longer representing the views of EPA’s General Counsel.?

1. The Cannon Memorandum

Mr. Cannon's memorandum (hereinafter “the Cannon memorandum™) was prepared in
response to a request from Congressman DcLay to Administrator Browner, At a Fiscal Year
1999 House Appropriations Committee hearing, Congressman DeLay questioned the
Administrator about an EPA document stating, in part, that EPA currently has authority under the
CAA 1o establish pollution control requircments for four pollutants of concern from electric
power generation: nitrogen oxides, sulfur dioxide, CO2 and mercury. He asked Administrator
Browner whether she agreed with the statement, and in particular, whether she thought the CAA
allows EPA to regulate emissions of CO2. Administrator Browner agreed with the statement that
the CAA grants EPA broad authority to address certain pollutants, including those listed, and
agreed to Congressman DeLay’s request for a lcgal opinion on that point. The Canoon
memorandum was prepared in response to that request, and Administrator Browner forwarded it
to Congressman DeLay on [check].

The Cannon memorandum statcs that the CAA “provides that EPA may regulate a
substance if it is (@) an *air pollutant,” and (b) the Administrator makes certain findings regarding
such pollutant (usually related to danger to public health, welfarc, or the environment) under one
or more of the Act’s regulatory provisions.” The memorandum finther states that the CAA
section 302(g) dcfinition of “air pollutant” is “broad” and expressly “includes any physical,
chemical, biological, or radioactive substance or mattcr that is emitted into or otherwise enters
the ambient air,” The memorandum notes that a substance can be an air pollutant cven though it
is naturally present in the air in some quantities, and that many pollutants already regulated by
EPA are cmitted from natural as well an anthropogenic sources (e.g., sulfur dioxide, particulate
matter, and volatile organic compounds). It then concludes that the four pollutants of concern
from electric power gencration, including CO2, “are each a ‘physical [and] chemical . . .
substance which is emitted into . . . the ambient air,’ and hence, . . . an air pollutant within the
meaning of the Clean Air Act” (quoting from a portion of the statutory definition of air
pollutant). As further support for its conclusion, the memorandum cites CAA section 103(g),
which refers to CO2 along with a number of alrcady regulated substances as “air pollutants.”

Turning to EPA’s authority under the CAA, the Cannon memorandum states that “EPA’s
regulatory authority extends to air pollutants, which, as discussed above, are defined broadly
under the Act . .. The memorandum notcs, however, that “a general statement of authority is
distinct from an EPA- determination that a particular air pollutant mects the-speeific criteria for -
EPA action undcr a particular provision of the Act.” According to the memorandum, several
CAA provisions potentially applicable to the four cmissions of concern from utilities require “‘a

‘Gary S, Guzy, EPA’s General Counscl following Mr., Cannon, also addressed EPA's
authority to regulate CO2. This memorandum will review and address his statements, as well.

2
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determination by the Adminisirator regarding the air pollutants’ actual or potential harmiul
effects on public health, welfare or the environment.” The memorandum explains that EPA
already rcgulates nitrogen oxides, sulfur dioxide and mercury based on determinations by EPA or
Congress that those substances have negative effects on public health, welfare, or the
environment. With respect to CO2, the memorandum states that “[wlhile CO2 emissions are
within the scope of EPA’s authority to regulatc, the Administrator has made no determination to
date to exercisc that authority undcr the specific criteria provided under any provision of the
Act”?

III. Other Previons EPA Gencral Counscl Statements

Gary S. Guzy succeeded Mr. Cannon as EPA’s General Counsel and also addressed the
issue of whether EPA may regulate CO2 under the CAA. In congressional testimony and
subsequent correspondence, Mr. Guzy agreed with his predecessor’s conclusion that the CAA
definition of “air pollutant™ is broad and encompasses CO2 even though it has natural as well as
man-made sources [cites].

Mr. Guzy also agreed that CO2, as an air pollutant, may be regulated under the CAA 1o
the cxtent the criteria of any of the Act’s regulatory provisions are met. In Mr, Guzy’s view,
“Given the clarity of the stalutory provisions defining *air pollutant’ and providing authority to
regulate air pollutants, there is no statutory ambiguity” regarding whether EPA may regulate coz2
under the CAA [cite]. He also stated that the absence of a CAA provision explicitly autborizing
climate change regulation docs not mean that EPA cannot regulate CO2 under CAA provisions
authorizing regulation of air pollutants generally, provided the applicable criteria for regulation
are met: “Explicit mention of a pollutant in a stalutory provision is not a necessary prerequisite to
regulation under many CAA statutory provisions” [citc].

IV. Clean Air Act Authority to Address Climate Change

As part of the Agency’s consideration of the petition and related public comments, I have
reviewed the Cannon memorandum and Guzy statements regarding whether CO2 is an “air
pollutant” under the CAA and whether the CAA authorizes CO2 regulation.’ Ihave considered
the statutory definition of “air pollutant” and whether CO2 and other GHGs, as such, fall within
that definition. Ihave also considered the broader issue of whether it is reasonable to interpret
the CAA’s general regulatory authorities as available to address climate change in view of the
unusually large economic and societal significance such regulation may have. Based on the
analysis set forth below, I have reached two conclusions. First, CO2 and other GHGs, as such,
arc-not “air pollutants?’ under the CAA-considering currently available scientific evidence. Asa
result, the CAA’s provisions authorizing regulation of any “air pollutant” are not available to -

’This memorandum uses the tenn “regulation™ to refer to legally binding requirements

promulgated by an agency under statutory authority, It does not include voluntary measures that
emission sources may or may not undcrtake at their discretion.

3
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regulate CO2 and other GHGs. Second, even if GHGs were “air pollutants™ under the Act, the

Act does niot authorize EPA to issuc regulations or impose any type of binding requirement to :
address concerns about their role in climate change. Although the Act specifically authorizes |
research, palicy development, and “non-regulatory” measurcs to address climate change, there is
no indication that Congress intended to grant EPA regulalory authority in this area. Moreover, in
light of the Supreme Court’s recent decision in Brown v. Williamson, it is clear that a
fundamental issuc such as climate change must be addressed in the first instance by Congress,
not by a regulatory agency trying to find new authority in an existing statute that was not
designed or enacted to dcal with that issue.

A. Definition of “Air Pollutant”

CAA section 302(g) defines “air pollutant” as “any air pollution agent or combination of
such agents, including any physical, chemical, biological, radioactive . . . substance or matter
which is cmitted into or otherwise entcrs ambient air, Such term includes any precursors to the
formation of any air pollutant . . .” The CAA does not define “air pollution agent” or “air
pollution.”

The Cannon memorandum jnterprets the definition of “air pollutant” as meaning “any
physical, chcmical, biological, radioactive . . . substance or matter which is emitted into or
othcrwise enters ambient air.” It fails to address, and effectively reads out, the root of the
dcfinition, “any air pollution agent or combination of such agents.” The result is an
interpretation seemingly cut loose from the term being defined — an “air pollutant™ is virtually

anything that enters the air regardlcss of whether it pollutes the air. Common sense and the
cvolution of the “air pollutant™ definition suggest a different interpretation that comports with the -
otdinary meaning of “air pollutant™ and gives meaning 10 all the words of the definition — an “air
pollutant” is something that causes or contributes to air pollution, takes one of several forms
(physical, chemical, biological or radioactive), and enters the ambient air; it also includes
precursors to air pollutants.

The CAA’s legislative history confirms that causation is integral to the meaning of “air
pollutant.™ As originally drafied, the CAA did not include a definition of “air pollutant,”
presumably because Congress thought a definition unnecessary. When the Act was amended in
1970, a definition was added stating that *“air pollutant’ means an air pollutant agent or
combination of such agents,” the core of the definition in effect today. Congress gave no
explanation for adding the definition or of the definition itself. 1n 1977 when Congress sought to
address air pollution stemming from radioactive materials, the phrase “including any physical,
chemical, biological, radioaciive , . . substance or matter which is emitted into or otherwise . .
enters ambient air” was appended to the definition. Congress again gave no explanation, but the

“Pollutant” is defined by Webster’s Ninth New Collegiate Dictionary (1990) as
“something that pollutes,” so the ordinary meaning of “air pollutant” would be somcthing that -
pollutes the air,
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likely reason for the change was to make clear that virtually any type of substance, including
radioactive substances, could be an air pollutant agent. If Congress had instead intended to
establish that an air pollutant is any physical, biclogical, chemical, or radioactive substance
entering the air, it presumably would have dropped the causation language from the definition as
moot. In 1990 the last sentence of the definition was added, stating that precursors of air
pollutants are themselves air pollutants. Congress once again gave no explanation, but adding
the sentence would have been unnecessary had the definition already encompassed everything
physical, chcmical, biological or radioactive thal enlers the air. In all, the legislative evolution of
the “air pollutant™ definition demonstrates that Congress never wavered in its view that an air
pollutant is something that causcs or contributes to air pollution.

Interpreting the definition of “air pollutant” to preserve the notion of causation fits well
with the CAA’s use of the term in articulating the statutory test for regulation. The CAA
provisions authorizing regulation of any “air pollutant™ generally call for a determination that the
air pollutant cauises or coutributes to air pollution which may reasonably be anticipated to
endanger public health or welfare (e.g., sections 111, 112, and 202). The provisions reflect the
definition of “air pollutant” as a substance that causes or contributes to air pollution and requirc a
furthcr showing that the resulting air pollution is likely to endanger public health or welfare.

Considering the text, history and structure of the CAA, Tconclude that the Act's

definition of *“air pollutant” includes a causation test: for a substance to be an air pollutant, it

_ must cause or contribute to air pollution (or be a precursor of a substance that causes or
contribute to air pollution). mewm;
scicntific evidence regarding the effect of 8 substance on air quality, To the cxtent available
information establishes that a substance (or its precursor) causes or contributes to air pollution
and is a physical, chemical, biological or radioactive substance emitted into or otherwise entering
the air, it may properly be considered an “air pollutant” under the CAA.

B. Status of CO2 and Other GHG¢ under the CAA

Whether CO2 and other GHGs, as such, arc “air pollulants” under the CAA depends on
whether anthropogenic cmissions® of those substances eet the criteria of the statutory definition
discussed abave: (1) do such emissions cause or contribute to air pollution dircctly or as
precursors to other substances that have such an effect, (2) do they lake the form of a physical,

SAir pollution is gencrally undcrstood as the resull of hmnan activities such as
also occur as a result of natural events, such as volcanic activity, the CAA 18 concerned with the
7 3( control of anthropogenic sources of air pollution. For example, provisions authorizing regulation
\%' are generally applicable to “stationary sources” or motor vehicles. “Stationary source” is defined
by section 111(a) of the Act as “any building, structure, facility or installation which emits or
may cmit any air pollutant.” Motor vehicles need no definition to make the point that CAA
provisions conceming their emissions target human-caused pollution.

5
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For CO2 and other GHGs, the first criterion of the “air pollutant” definitionl — do they
cause or contribute to air pollution — is decisive. By definition they are “greenhouge gases™ in
that they trap heat in the earth’s atmospherc and thereby have the potential to zais€ atmospheric
temperatures. However, the Icgal question is whether anthiropogenic emissions of thesc gases
cause or contribute to air pollution. The science of climatc change is extraordinarily complex
and still evolving. Many critical questions remain regarding the causes, extent, timing, and
effects of climate change. The Assistant Administrator for Air and Radiation [or someone else at
EPA or in the government that can be considered an expert on climate science] has determined,
bascd on a comprehensive review of currently available scientific information, that there is an
insufficient basis for finding that anthropogenic emissions of GHGs are causing or creating air
pollution. On that basis, I conclude that anthropogenic GHGs may not be considered “air
pollutants” undcr the CAA at this time. [Notc to rcviewers: Obviously, making the “GHGs
are not air pollutants” argument raises the scicnce issuc squarcly. 1 don’t think it would be
appropriate (or possible) for the Genceral Counsel to rule on the sufficiency of the scicnce
alone. Someone with subjcct matter cxpertise would need to make a scicntific finding on
which the GC’s legal conclusion would be based. That finding, in turn, would have to be
substantiated by a comprehensive analysis of the available science, which presumably
would be sct forth in another document that would be referenced by this mcmo. ]

As the Cannon memorandum pointed out, CAA section 103(g) itself refers to CO2 as an
“air pollutant.” But as the memorandum’s relegation of that point to a footnote suggests, that
reference alone is not sufficient to establish CO2 as mecting the Act’s “air pollutant” definition.
The purposc of section 103(g) is clearly not 1o enshrine any particular emission as an air
pollutant. In calling on EPA to improve “nonregulatory” stratcgics and technologies for
preventing or reducing “multiple” air pollutants, section 103(g)(1) lists a number of emissions to
be addressed. That provision also specifies that EPA’s program focus on emissions from fossil
fuel power plants and the potential for fucl conservation and fuel switching to reduce emissions.
Since either reduction stratcgy would also have the effect of reducing CO2, section 103(g)(1)’s
reference to CO2 can be seen as no more than a recognition of that fact. 7 Section 103(g) thus

’Since scction 103(g) specifically references CO2, it provides authority for the
development and improvement of “nonregulatory” strategies and technologies to reduce CO2
emissions, vhether or not CO2 is an “air Eollu:a:_'lp” EPA has exerciscd this authority to
establish voluntary programs, including Climate Leaders, for the reduction of CO2 and other
GHG emissions. Thesc programs are part of the President’s climate change policy and encourage
voluntary reductions in GHG emissions while additional scientific research is undcrtaken (o
reducc uncertainties regarding climatc change and man’s contribution to it (cite to WH climate
change website).
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does not dictate a particular conclusion regarding whether CO2 is an “air pollutant” under the
CAA. The statutory definition of “air pollutant’} determines what may be considered an air

pollutant, and for the reasons given above, [ have concluded that CO2 and other GHGs'do not
meet the definition.

B. CAA Authority for Climate Change Regulation

The Cannon memorandum assumed. thatif CO2 were an “air pollutant” under the CAA,
EPA would have authority to regulate it under the CAA to the extent the Act’s criteria for
regulation werc met. That assumption was bascd on the fact that some CAA provisions authorize
rcgulation of any “air pollutant” if the Administrator finds, among other things, that the pollutant

" causes or coptributes to air pollution that may reasonably be anticipated to harm “public health or

welfare” or the environment. CAA scction 302(h) specifics that the statute’s references to
“welfare” include “cffects on . . . climate.”

Since I have concluded that CO2 and other GHGs, as such, arc not “air pollutants™ under

the CAA, it follows that EPA does not have authority to regulate these gases under CAA

provisions authorizing regulation of any *air pollutant.” As instructed by the Supreme Court’s
opinion in Food and Drug Administration v. Brown&Williamyon, 120 S.Ct, 1291 (2000)
(hereinafter Brown&Williamson), I have reviewed the CAA’s facially broad grants of authority in
the context of the statute’s purpose, structure and history and other relcvant congressional actions
to determinc whether such grants rcach the climate change issue. Based on my review, I have
concluded that the CAA does not authorize climate ¢hange regulation,

Three codified and uncodified provisions of thc CAA cxpressly touch on matters related
to climatc change. Specifically, uncodified section 821 of the CAA. Amendments of 1990
requires measurement of CO2 emissions from utilities subject to permitting under title V of the
Act. CAA scction 602 of the CAA dircets EPA to determine the *“global warming potential” of
substances that deplete straiospheric ozone, CAA section 103(g) calls on EPA to develop
“nonregulatory™ measures for the prevention of multiple “air pollutants™ and lists several air
pollutants and CO2 for that purposc. None of thesc provisions authorize regulation, and two of
them expressly preclude their usce for authorizing regulation (CAA sections 103(g) and 602).

All three provisions were enacted in 1990, when the CAA was last amended. By that
time, climatc change had become a prominent national and international issue, During the
1980s, scientific evidence about the possibility of climate change led to growing public concern
both in the U.S. and abroad. In response, the U.S. and other nations developed the Uniled
Nations Framework Convention on Climate Change (FCCC) beginning late in that decade -
[check]. President George H. W. Bush signed, and the U.S. Senate approved, the FCCC in 1992
[check], and the FCCC took effect the following ycar [check].

The FCCC cstablished the “ultimate objective™ of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
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interference with the climate system” (Article 2 of the FCCC). Developed nations that joined the |
FCCC also agreed to the nonbinding “aim™ of returning individually or jointly to their 1990 1
levels of anthropogenic CO2 and other GHG emissions (Article 4, Commitment 2). All parties |
to the FCCC agreed on the need for further research to determine the level at which GHG :
concentrations should be stabilized, acknowledging that “there arc many uncertaintics in i
predictions of climate change, particularly with regard to the timing, magnitude and regional

patterns thereof”(findings section of FCCC).

A central issue for the FCCC — whether binding emission reduction requirements should
be set —was also considered in the context of amending the CAA. A Senate committee included
in its CAA amendment bill a provision requiring EPA to set CO2 emission standards for motor
vehicles. However, the bill on which the full Senate voted did not include that provision, and the
bill eventually enacted was silent with regard to motor vehicle CO2 emission standards. Instead,
Congress enacted the three provisions described above, calling on EPA to conduct regearch and
collect information rclated to climate change and develop “nonregulatory™ strategies for reducing
CO2 cmissions.

9, Only the rescarch and development provision of the CAA — section 103 — specifically
mentions CO2, and the legislative history of that section indicates Congress sought a sound

" scientific basis on which to make future decisions on climate change. Representatives Roe and
Smith, two of the principal authors of section 103 as amended, explained that EPA’s “science
mandate” needed updating to deal with new, more complex issucs, including “global warming.”
Comymitiee on Environment and Public Works, U.S. Senale, 4 Legislative History of the Clean
Air Act Amendments of 1990, S. Rep. 103-38, Vol. Tl at 2776 and 2778 (1993). They expressed
concern that EPA’s research budget had been too heavily focused on supporfing existing
regulatory actions when the Agency also needed to conduct long-lerm research to “enhance
EPA’s ability to predict the necd for furure action,” 1d. at 2777. As Mr. Roe explained:

“[W]e have learned over the last 20 years that air pollution problems are complex and
that easy answers are not readily forthcoming. . ., [TThis amendment is premised on the
belicf that without a sound scientific foundation, even our most well intentioned efforts to
improve air quality are doomed to failure.” Id.

In providing EPA with cxpanded research and development authority, Congress expressly
negated any implication of commensurate regulatory authority. In scction 1 03(g), Congress
directed EPA to establish a “basic engineering research and technology program to develop, :
evaluate and demonstratc” strategies and lechnologies related to air emissions and specifically
&_ _ called for improvements in such measures for preventing CO2 as well as several specified air

pollutants. But it expressly provided that nothing in the subsection “shall be construed to
authorize the imposition on any person of air pollution control requirements.” As if to drive
home the point, scction 103(g) was revised in conference to include the term “nonregulatory” to

, describe the “straiegies and technologies” the subsection was intended Lo promote, and this point
was underscored in the conference report. H.R. Conf. Rep. No. 101-952, at 349 (1990). In its
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treatment of the climate change issue in the CAA Amendment, Congress strongly indicated that
it awaited further information before making decisions on the necd for mandatory regulation.

Other congressional actions strengthen that indication. Starting in 1978, Congress passed
several pieces of legislation specifically addressing climate change. With the Global Climatc
Protection Act of 1978, 15 U.S.C. 2901 et seq., Congress established a “pational climate
program.” It dirceted the Scerctary of State to coordinate U.S. negotiations concerning climate
change, arid EPA to develop and propose to Congress a coordinated national policy on the issuc.
Twelve years later, Congress passed the Global Change Research Act of 1990 establishing a
Committce on Earth and Environmental Sciences to coordinate a 10-ycar research program (cite).
The Global Change Research Act was enacted on the same day as the CAA Amendments of
1990. Also in 1990, Congress passed Title XXIV of the Food and Agriculture Act, creating a
Global Climate Changc Program to rescarch global climatc agricultural issucs (cite).

With all three statutes Congress sought to develop a foundation for future policymaking
on climaic change. From fcderal agencics, it sought rccommendations for national policy and
furthor advances in s¢ientific understanding and possible technological responses. It did not,
however, authorize any federal agency to take any regulatory action in response to those
recommendations and advances.] While Congress did not expressly preclude agencies from

Rffﬂ“"“/ taking action under.other statutes] it manifested ils intent {o leave for itself future decisions about
regulatory action, to be made the benefit of the information the statutes were intended to
develop.

Since 1990, Congress has taken other actions consistent with the vicw that climate changce

‘ regulation awaits furthcr congressional action. Following ratification of the FCCC, nations party
to the Convention negotiated the Kyoto Protocol calling for mandatory reductions in developed
nations” GHQ emissions. President Clinton signed the Protocol but did not submit it to the
Senate for ratification. In 1997 the Scnate adopted the Byrd-Hagel Resolution staling that the
Scnatc would not ratify any ¢limate change protocol that mandated U.S. GHG emission
reductions without the participation of developing country parties or that would rcsult in scrious
harm to the U.S. cconomy. Congress also passed riders to appropriations bills that until recently
barred EPA from implementing the Kyoto Protocol without Senate ratification (see, e.g., [cite]).
Moreover, bills to amend the CAA to establish CO2 emission controls on stationary sources all
failed to win passage. Scc, c.g., H.R. 5966, 101" Cong. 2d Sess., 136 Cong. Rec. 37088 (1990)
and H.R. 2663, 102d Cong., 1* Sess. 137 Cong. Rec. H4611 (daily ed. 1991) (congressional
rejection of the mandatory provisions of the so-called Cooper-Synar bills). [check]

As noted above, the Supreme Court has ruled that facially bread grants of authority must -
be interpreted in the context of the statute’s purpose, structure and history and other relevant
congressional actions. In Brown & Williamson, the Court reviewed an FDA assertion of
authority to regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA), That
statutc contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,”
terms which the statute also broadly defines. However, the FDCA doecs not specifically address
tobacco products while other fedcral laws cxpressly govern the marketing of those products,
Prior to asserting jurisdiction, FDA had long held and represented to Congress that the FDCA

@/"ﬂ 0/('»1[«« witluiths .
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does not authorize regulation of tobacco products.

Notwilhstanding the FDCA’s [acially broad grant of authority, the Supreme Court
explained that ‘“there may be reason to hesitate before concluding that Congress has intended
such an implicit delegation.” Brownd:Williamson, 120 S.Ct. at 1314. The Court noted that DA
was “assert[ing] jurisdiction to regulate an industry constituting a significant portion of the
American economy,” despite the fact that “tobacco has its own unique political history” that had
led Congress to crcatc a distinct regulatory scheme for tobacco products. Id. at 1315. The Court
concluded that FDA's assertion of authority to regulate tobacco was “hardly an ordinary case. ”
1d. The Court analyzed FDA’s authority in light of the language, structurc and history of the
FDCA and other federal Icgislation and congressional action specifically addressing tobacco
rcgulation. Bascd on that analysis, it determined that Congress did not “intend([] to delegate a
decision of such economic and political significance . . . in so cryptic a fashion.” Id.

Climaie change is also an issue of unusual significance. Depending on the causes, timing,
magnitude and effects of climate change, many parts of the United States and the world may be
affected in onc or more ways. Since there are many sources of anthropogenic GHG emissions,
many industries and consumers could be implicated by any decision to require reductions in
those emissions. Moreover, since climate change is a global phenomenon, virtually all the
nations of the world would nced to be part of any meaningful solution requiring control of man-
made sources of GHGs. Under our constitutional systemn, a fundamental public policy issue such
as climate change must be addressed in the first instance by Congress, not by a regulatory agency
searching for authority in an existing statutc that was not designed or enacted 10 deal with that
issue. Ithereforc conclude the CAA cannot be interpreted as authorizing such regulation.

Lack of authority under the CAA to impose climate change regulation does not leave the
federal government powerless 10 address the issue. As explained above, the CAA and othcr
federal statutes provide the federal government with amplc authority 1o conduct the research
necessary to better understand the nature, extent and eflects of any human-induced climate
change and to develop technologies that will help achieve GHG emission reductions to the extent
they prove necessary. The CAA also authorizes, and EPA has established, voluntary climatc
change programs that provide an effcetive and appropriatc means of reducing GHG emissions as
a precaution while scientific uncertainties are addressed. Congress, of course, is empowered to
decide that further efforts are necessary and pass specific legislation to that eifect.

TV. Conclusion

Based on-the analysis above, 1 conclude that CO2 and other GHGs are not “air pollutants”
under the CAA in light of the scicntific uncertainty that exists regarding the contribution that
anthropogenic emissions of these gases make to any climate change that occurs. In addition, I
conclude that the CAA does not authorize climate change regulation. In view of consistent
congressional action to learn more about climate change, the absence or express authority to
regulate climate change, no indication whatsoever of congressional intent to provide such

10
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authority, and the far reaching implications of climate change regulation, I believe the EPA
cannot asscrt jurisdiction to regulate in an area, The Cannon memorandum and the statements by
Mr. Guzy concerning this matter no longer represent the views of EPA’s General Counscl.

11
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Control of Emissions from New Highway Vehicles and Engine:
AGENCY: Environmental Protection Agency (EPA).

ACTION: Notice of denial of petition for rulemaking.

SUMMARY: A group of technelogy-and-envirenmental-organizations petitioned EPA to set

motor vehicle emission standards under the Clean Air Act for carbon dioxide and other ’

greenhouse gases-asseeiated-with-glebal climate-change. For the reasons provided below, EPA is

denying the petition.

EFFECTIVE DATE: [Upon publication.]

ADDRESSES: Information relevant to this action is contained in Docket No. A-2000-04
at the EPA Docket Center, Public Reading Room, Room B102, EPA West Building, 1301
Constitution Avenue, N.W., Washington, D.C. Dockets may be inspected at this location from
8:30 a.m. to 4:30 p.m., Monday through Friday, except on government holidays. You can reach
the Air Docket by telephone at (202) 566-1742 and by facsimile at (202) 566-1741. You may be
charged a reasonable fee for photocopying docket materials, as provided in 40 CFR Part 2.

FOR FURTHER INFORMATION CONTACT: John Hall, Office of Transportation and Air
Quality, Transportation and Regional Programs Division, (202) 564-7424.

SUPPLEMENTAL INFORMATION
L Background

On October 20, 1999 the International Center for Technology Assessment (CTA) and a
number of other groups' petitioned EPA to regulate certain greenhouse gas (GHG) emissions

'Solar Energy Association, Oregon Environmental Council, Public Citizen, Solar Energy
Industries Association, the SUN DAY Campaign.Alliance for Sustainable Communities, Applied
Power Technologies, Bio Fuels America, California Solar Energy Industries, Clements Environmental
Corporation, Environmental Advocates, Environmental and Energy Study Institute, Friends of the
Earth, Full Circle Energy Project, Inc., Green Party of Rhode Island, Greenpeace US.A., Network for
Environmental and Economic Responsibility of the United Church of Christ, New Ji ersey



from new motor vehicles and engines under section 202(a)(1) of the Clean Air Act (CAA).
Specifically, petitioners seek EPA regulation of carbon dioxide (CO2), methane (CH4), nitrous
oxide (N20), and hydrofluorocarbon (HFCs) emissions from new motor vehicles and engines.
Petltloners behevecla]m these emissions are s1gmﬁcantly contnbutmg to global climate change

EPA is authorized to regulate air pollutants from motor vehicles under title II of the Clean
Air Act (CAA). In particular, section 202(a)(1) provides that “the Administrator [of EPA] shall
by regulation prescribe . . . in accordance with the provisions of [section 202], standards
applicable to the emission of any air pollutant from any class or classes of new motor vehicle . . .,
which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated
to endanger public health or welfare.”

. " Summary of the Petition

Petitioners contend the test for regulating motor vehicle emissions under CAA section
202(a)(1) has been met for CO2, CH4, N20 and HFCs. They claim statements made on EPA’s
website and in other documents constitute an Agency finding that the four GHGs may reasonably
be anticipated to endanger public health or welfare. They also assert that motor vehicle
emissions of the GHGs could be significantly reduced by increasing the fuel economy of
vehicles, eliminating tailpipe emissions altogether or using other current and developing
technologies. -Based on their analysis, they argue EPA has a mandatory duty under section
202(a)(1) to regulate emissions of GHGs from motor vehicles.

Petitioners present their case for why EPA should, and even must, regulate motor vehicle

GHG emissions under section 202(a)(1) in four parts. First, they assert that anthropogenic
emissions of CO2, CH4, N20, and HFCs meet the CAA section 302(g) definition of “air
pollutant,” which is “any air pollution agent or combination of such agents, including any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or
otherwise enters ambient air. Such term includes any precursors to the formation of any air
pollutant . . .” Citing international and national reports, petitioners contend that anthropogenic
emissions of CO2, CH4, N20, and HFCs are accelerating global warming and motor vehicle
em1ss1ons of these GHGs parncularly C02 s1gmﬁcantly contribute to the U.S. GHG inventory.

n-the-b th o finition;-pPetitioners argue that the contribution of

Environmental Watch, New Mexico



motor vehicle GHG emissions to climate change qualify them as “air pollutants” under the CAA.

Petitioners also claim EPA has already determined CO2 to be-an air pollutant. They cite
an April 10, 1998 memorandum from Jonathan Z. Cannon, then General Counsel of EPA, to
Carol Browner, then Administrator of EPA, entitled “EPA’s Authority to Regulate Pollutants
Emitted by Electric Power Generation Sources” (hereinafter “Cannon Memorandum™). The
memorandum states that sulfur dioxide, nitrogen oxides, mercury, and CO2 emitted from electric
power generating units fall within the definition of “air pollutant” under CAA section 302(g).
According to petitioners, it follows from the memorandum that the other three GHGs meet the
CAA definition of “air pollutant,” too.

Second, petitioners argue that GHG emissions contribute to pollution that “may
reasonably be anticipated to endanger public health or welfare,” a key criterion for regulation
under section 202(a)(1). Petitioners state that the CAA does not require proof of actual harm, but
allows the Administrator to make a precautionary decision to regulate an pollutant if it “may
reasonably be anticipated” to endanger public health or welfare. The petitioners point to
statements made by the United Nations Intergovernmental Panel on Climate Change (IPCC),
EPA and others about the potential effects of climate change on public health and welfare as
establishing that climate change “may reasonably be anticipated to endanger public health and
welfare.” Based on these statements the petmoners hst—asallege numerous threats to pubhc
health an-ineres SUFFRAS S ate c 2

Third, petitioners argue that it is technically feasible to reduce GHG emissions from new
motor vehicles and engines. Focusing on CO2, they explain that CO2 emissions can be reduced
by increasing the fuel economy of passenger cars and light trucks. They note that a number of
currently available gasoline-powered cars get significantly better fuel economy than the 27.5 mpg
corporate average fuel economy (CAFE) standard currently applicable to cars under federal law.
They also point to a congressional report identifying other technologies for further improving the
fuel economy of gasoline-powered cars that have yet to be fully employed. In addition,
petitioners note that several foreign and domestic car manufacturers are already marketing or
developing hybrid-electric vehicles that get significantly better fuel mileage than the most fuel-
efficient gasoline-powered car. Looking ahead to the next generation of vehicle technology,
~ petitioners describe the potential for electric and hydrogen-celled vehicles to eliminate tailpipe
emissions altogether. Petitioners recommend that EPA set a “corporate average fuel-economy
based standard” under CAA section 202 that would result in the rapid market introduction of
more fuel-efficient and zero-emission vehicles.

Petitioners suggest other potential ways of reducing CO2 emissions such as setting a



declining fleet average NOx emission standard that would require manufacturers to add zero-
emission vehicles to their fleets. They also note the availability of tire efficiency standards.
Petitioners do not, however, address the potential for reducing motor vehicle emissions of the
other three GHGs.

Finally, petitioners maintain the Administrator has a mandatory duty to regulate motor
vehicle GHG emissions under CAA section 202(a)(1). They contend EPA has “already made
formal findings” that motor vehicle GHG emissions “pose[] actual or potential harmful effects
[on] the public health and welfare.” Noting that section 202(a)(1) provides the Administrator
“shall” prescribe motor vehicle standards, petitioners argue that the use of “shall” creates a
mandatory duty to promulgate standards when the requisite findings are made. They accordingly
claim the Administrator must establish motor vehicle standards for the four GHGs.

Petitioners further argue that “the precautionary purpose of the CAA supports” regulating
these gases even if the Agency believes there is some scientific uncertainty regarding the actual
impacts of climate change. Petitioners cite several court cases recognizing the Administrator’s
authority to err on the side of caution in making decisions in areas of scientific uncertainty. They
also assert that scientific uncertainty does not excuse a mandatory duty to regulate.

. Request for Comment

On January 23, 2001, EPA requested public comment on the petition (see 66 FR 7486).
The public comment period ended May 23, 2001.

EPA requested comment on all the issues raised in CTA’s petition. In particular, EPA
requested comment on any scientific, technical, legal, economic or other aspect of these issues
that may be relevant to EPA’s consideration of the petition.

V. Summary of Public Comments

EPA received almost 50,000 comments on the petition. Most comments were virtually
identical expressions of support for the petitions sent-from-individual-citizens by electronic mail.
EPA also heard from a number of business and environmental groups. Most of the comments
focused exclusively on CO2. This section describes the significant points and arguments made in
the public comments,

Several commenters addressed the issue of whether the four GHGs — CO2, CH4, N20.and.
HFCs — are “air pollutants” under the CAA and thus potentially subject to regulation under the
Act. Some of the commenters agreed with the petitioners that GHGs are air pollutants under the
Act. Like the petitioners, they noted that the deaﬂin of “air pollutant” in CAA 302(g) is very
broad and that the CAA itself refers to CO2 as 5> pollutant” (see CAA section 103(g)).
These commenters also cited to and agreed with the Cannon Memorandum stating that CO2 falls
within the CAA definition of air pollutant.



Other commenters argued that EPA has never formally determined that any GHGs are air
pollutants and the Cannon Memorandum is not such a finding. Some commenters also argued
that CO2 is not an air pollutant because it is a naturally-occurring substance in Earth’s
atmosphere and is critical to sustaining life. Other commenters pointed out that EPA already
regulates as air pollutants substances that have natural as well as anthropogenic sources where
human activities have increased the quantities present in the air to levels harmful to public health,
welfare or the environment (e.g., sulfur dioxide, volatile organic compounds, particulate matter).

Another issue of concern to commenters was whether EPA has authority to regulate
motor vehicle emissions of GHGs even if they meet the CAA definition of “air pollutant.”
Commenters supportive of the petition noted the broad authority conferred by section 202(a)(1)
to regulate motor vehicle emissions that cause or contribute to air pollution that may reasonably
be anticipated to endanger public health and welfare. These commenters also noted CAA section

302(h) defines “welfare” to include effects on weather and climate, as well as other aspects of the
environment that may be affected by climate change (e.g., soils, water, crops, vegetation,
animals, visibility).

Other commenters argued the CAA does not authonze regulations to address climate
change, including motor vehicle GHG emission standards. They noted that no CAA provision
specifically authorizes climate change regulations, a Senate committee’s proposal for mandatory
CO2 standards for motor vehicles did not survive Senate consideration, and other
contemporaneous legislative proposals for mandatory GHG emission reductions failed to pass.
They also pointed out that the only CAA provision that specifically mentions CO2 authorizes
only “nonregulatory” measures and expressly precludes its use as authority for imposing
mandatory requlrements They cited another CAA provision that calls on EPA to determine the

“global warming potential” of certain pollutants but expressly precludes regulation on that basis
as further indication that Congress did not intend EPA to regulate GHGs under the CAA..

Looking at the CAA more broadly, several commenters argued that the key statutory
mechanism for controlling pervasive “air pollutants” — establishing and implementing national
ambient air quality standards under sections 108, 109 and 110 — was unworkable for addressing
an issue whose causes and effects are global in nature. Several commenters also pointed out that
Congress addressed another global airatmospheric issue, depletion of stratospheric ozone by
man-made substances, explicitly and in discrete portions of the Act, specifically part B of title 1
prior to the CAA Amendments of 1990 and title VI following the 1990 amendments. Moreover,
both incarnations of CAA stratospheric ozone authority included recognition of the international
nature of the problemn and provisions to facilitate and augment international cooperation in
achieving a solution. These commenters argued that if Congress had intended EPA to address
global climate change under the CAA, it would have made that clear by including analogous
provisions.

Placing the CAA in a larger context, the commenters noted several other federal statutes



that specifically address climate change and authorize only research and policy development, not
regulation. Commenters also pointed out that Congress has expressed dissatisfaction with the
Kyoto Protocol, negotiated under the auspices of the United Nations Framework Convention on
Climate Change and requiring parties to the Protocol to reduce their GHG emissions by a specific
amount. They further cited congressional actions taken since the 1990 CAA amendments to
prevent EPA from implementing the Kyoto Protocol (see., e.g., [cite to Knollenberg
amendments]). According to the commenters, these actions clearly signal that Congress awaits
further scientific information and other technological and intemational developments before
authorizing any climate change regulation.

Finally, several commenters also pointed to the Supreme Court’s decision in Food and
Drug Administration v. Brown & Williamson Tobacco Corp., 120 S.Ct. 1291 (2000), finding the
FDA lacks authority to regulate tobacco products despite a facially broad grant of authority.
These commenters warned that a reviewing court would closely scrutinize and likely strike down
an EPA assertion of CAA authority to regulate for climate change purposes when Congress
specifically addressed the issue of climate change, not in the CAA, but in other federal statutes
that do not authorize regulation.

InrespenseBy contrast, several commenters pointed to, and agreed with, a letter from
then EPA General Counsel Gary Guzy to a congressional committee explaining his view that
explicit mention of a pollutant is not a necessary prerequisite to regulation under a statutory
provision granting broad authority to regulate pollutants, provided that the statutory criteria for
regulation are met. These commenters also echoed Mr. Guzy’s view that a congressional
decision not to require standards does not affect pre-existing discretionary authority to set
standards where the applicable criteria are met.

Many commenters considered the issue of whether GHG emissions contribute to air
pollution that may reasonably be anticipated to endanger public health or welfare. Several
commenters pointed out, as petitioners did, that EPA’s climate website and other national and
international reports describe hazards to human health and welfare that may result from climate
change. Other commenters claimed there is no basis at this time for EPA to conclude that GHG
emissions from U.S. motor vehicles endanger public health or welfare. Some commenters
questioned whether global warming was occurring or whether humans’ impact on any global
warming was significant. These commenters also suggested that global warming, if real, would
have beneficial impacts (e.g., helping prevent another ice age, increasing agricultural production)
that could outweigh any adverse effects Several commenters argued that since the causes and

neither effective nor fair.

Commenters also addressed whether it is technologically feasible to reduce GHG
emissions from new motor vehicles. Some commenters described categories of technologies that
can substantially reduce CO2 emissions from gasoline-powered passenger cars and light trucks,
including vehicle load reduction, engine improvements, improved transmissions, integrated



starter generators, and hybrid-electric drive trains. Vehicle load reduction strategies include
reduced vehicle mass, reduced acrodynamic drag, reduced tire rolling resistance, and reduced
accessory loads. Engine improvement strategies include improved specific power and gasoline
direct injection. Improved transmission strategies include 5- and 6-speed automatic
transmissions, 5-speed motorized manual gearshifts, and continuously variable transmissions.
Other commenters asserted that EPA may not regulate motor vehicle GHG emissions by setting
fuel economy standards, since Congress entrusted fuel economy standard-setting to the
Department of Transportation (DOT) under the Energy Policy and Conservation Act (EPCA).

Finally, commenters considered whether EPA has a mandatory duty to regulate motor
vehicle GHG emissions. Some commenters agreed with petitioners that the Cannon
Memorandum and EPA’s website statements triggered an obligation under CAA section
202(2)(1) to set CO2 standards. Other commenters countered that the Cannon Memorandum and
EPA website statements are not formal EPA findings for the purposes of exercising statutory
authority. They asserted that for findings to provide a sufficient legal basis for exercising -
authority under section 202(a)(1), they must be established through a public notice-and-comment
process. :

V. EPA Response

saggested-response—that-ERAAfter careful consideration of Petitioners’ arguments, EPA
disagrees that it has the authority to and should regulate GHG emissions from U.S. motor
vehicles under the CAA. Based on a careful review of the CAA, its legislative history, other
congressional action and Supreme Court precedent, EPA believes that the CAA does not
authorize regulation to address climate change and that CO2 and other GHGs are not air
pollutants under the CAA for regulatory purposes. Even if CO2 were an air pollutant generally
subject to regulation under the CAA, Congress has not authorized the Agency to regulate CO2
emissions from motor vehicles to the extent such standards would effectively regulate fuel
economy, which is governed by a comprehensive statute administered by the Department of

Transportation.

. .
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Even if the CAA authorized climate change requirements, EPA believes that setting GHG
emission standards for motor vehicles is not appropriate at this time. President Bush has
established a comprehensive climate change policy designed to (1) answer questions about the
causes, extent, timing and effects of climate change that are critical to the formulation of an
effective, efficient long-term policy, (2) encourage the development of advanced technologies
that will enable dramatic reductions in GHG emissions, if needed, in the future, and (3) take
sensible steps in the interim to reduce the risk of climate change. The global nature of climate
change also has implications for foreign policy, which the President directs. In view of EPA’s
lack of CAA authority for climate change regulation, the President’s policy, the potential foreign
policy implications, and DOT’s authority to regulate fuel economy, EPA declines the petitioners’



request to regulate GHG emissions from motor vehicles.

A. EPA’s Legal Authority under the CAA

As summarized above, many commenters on the petition raised important legal issues
regarding EPA’s authority to issue climate change regulations® under the CAA. Two EPA
General Counsels previously addressed the issue of EPA’s authority to impose CO2 emission
control requirements. Both found that CO2 meets the CAA definition of “air pollutant” and
could therefore be subject to regulation under one or more of the CAA’s regulatory provisions if
the applicable statutory criteria for regulation were met. Both also noted, however, that the
Agency had not made the requisite findings under any CAA provision for mandatory regulation
of CO2 emission. ¥Significantly, the statements by past general counsels were also made prior
to the Supreme Court’s decision in Brown & Williamson, which warns regulatory agencies
against making policy decisions of substantial economic and political importance unless
Congress has given them clear authority to do so.

Because the petition seeks motor vehicle GHG emission standards to reduce the risk of
climate change, EPA has examined the fundamental issue of whether the CAA authorizes the
imposition of control requirements for that purpose. As part of that examination, EPA’s General
Counsel reviewed his predecessors’ memorandum and statements, as well as the public
comments raising legal authority issues. The General Counsel considered the text and history of
the CAA in the context of other congressional actions specifically addressing climate change and
in light of the Supreme Court’s admonition in Brown & Williamson to “be guided to a degree by
common sense as to the manner in which Congress is likely to delegate a policy decision of such
. . . magnitude to an administrative agency.” In a memorandum to the Administrator dated Jure
___, the General Counsel concluded that the CAA does not authorize EPA to regulate for climate
change purposes, and he withdrew the Cannon memorandum as no longer expressing the views
of EPA’s General Counsel.End Of Moved Text

*“Regulation” as used in this notice refers to legally binding requirements promulgated by
an agency under statutory authority. It does not include voluntary measures that emission sources
may or may not undertake at their discretion.



Commenters_The General Counsel’s opinion is adopted &s the position of the Agencv for
purposes of deciding this perition and for all other relevant requlatory purposes under the CAA.

With respect to EPA’s legal authority. commenters supporting the petition sghtly-peint
eutclaim that section 202 of the CAA provides EPA with broad authority to set motor vehicle
emission standards for air pollutants that cause or contribute to air pollution that is reasonably
anticipated to endanger public health or the environment. Other CAA regulatory provisions are
similarly broad (see, €.g., sections 108, 112). At the same time, other commenters are-alse
rghtcorrectly note that (1) no CAA provision specifically authorizes mandatory climate change
regulation, (2) the only CAA provision specifically mentioning CO2 authorizes only
“nonregulatory” measures, (3) the codified CAA provisions related to climate change expressly
preclude the use of those provisions to authorize regulation, (4) the Senate CAA authorizing
committee considered but failed to pass a-proposals authorizing EPA to regulate CO2 emissions
under the CAA, (5) federal statutes expressly addressing climate change do not authorize
regulation, and (6) numerous congressional actions suggest that Congress has yet to decide that
such regulation is warranted. These indicia of congressional intent raise the issue of whether the
CAA is properly interpreted to authorize mandatory climate change regulation.

Congress was well aware of the climate change issue when it last amended the CAA in
1990. During the 1980s, scientific evidence about the possibility of climate change led to
srewingpublic concern both in the U.S. and abroad. In response, the U.S. and other nations
developed the United Nations Framework Convention on Climate Change (UNFCCC).
President George H. W. Bush signed, and the U.S. Senate approved, the UNFCCC in 1992, and
the UNFCCC took effect in 1994.

The UNFCCC established the “ultimate objective” of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system” (Article 2 of the UNFCCC). Developed nations that joined
the UNFCCC alse-agreed-tehoped they could achieve the nonbinding “aim” of returning
individually or jointly to their 1990 levels of anthropogenic CO2 and other GHG emissions
(Article 4-Ceramitment-2(b).- All parties to the UNFCCC agreed on the need for further
research to determine the level at which GHG concentrations should be stabilized,
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acknowledging that “there are many uncertainties in predictions of climate change, particularly
with regard to the timing, magnitude and regional patterns thereof’(findings section of
UNFCCC).

Shortly before the UNFCCC was negetiatedadopted in May 1992, Congress developed
thel990the 1990 CAA amendments. A central issue for the UNFCCC — whether binding
emission reduction requirements should be set — was also considered in the context of the CAA
amendments. As several commenters noted, a Senate committee included in its bill to amend the
CAA a provision requiring EPA to set CO2 emission standards for motor vehicles. However,
that provision was removed from the bill on which the full Senate voted-did-net-ineladethat
previsien, and the bill eventually enacted was silent with regard to miotor vehicle CO2 emission
standards. During this same time period, other legislative proposals were made to control GHG
emissions, some in the context of national energy policy, but none were passed (see, e.g., [cites to
Wirth, Cooper-Synar bills]). -

In the CAA Amendments of 1990 as enacted, Congress called on EPA to develop
information concerning climate change and “nonregulatory” strategies for reducing CO2
emissions. Specifically, uncodified section 821 of the CAA Amendments requires measurement
of CO2 emissions from utilities subject to permitting under title V of the CAA. New section 602
of the CAA directs EPA to determine the “global warming potential” of substances that deplete
stratospheric ozone. And new section 103(g) calls on EPA to develop “nonregulatory” measures
for the prevention of multiple air pollutants and lists several air pollutants and CO2 for that

' purpose.

Notably, none of these provisions authorize the imposition of mandatory requirements,
and two of them expressly preclude their use for regulatory purposes (sections 103(g) and 602).
Only the research and development provision of the CAA — section 103 — specifically mentions
CO2, and the legislative history of that section indicates Congress sought a sound scientific basis
on which to make future decisions on climate change, not regulation under the CAA as it was
being amended. Representatives Roe and Smith, two of the principal authors of section 103 as
amended, explained that EPA’s “science mandate” needed updating to deal with new, more
complex issues, including “global warming” (A Legislative History of the Clean Air Act
Amendments of 1990, 103 Cong., 1* Sess., S. Prt. 103-38, Vol. 2, pp. 2776 and 2778). They
expressed concern that EPA’s research budget had been too heavily focused on supporting
existing regulatory actions when the Agency also needed to conduct “long-term air pollution
research” to “enhance EPA’s ability to predict the need for future action” (id., p. 2777). As Mr.
Roe explained:

“[W]e have learned over the last 20 years that air pollution problems are complex and
that easy answers are not readily forthcoming. . . [T]his amendment is premised on the
belief that without a sound scientific foundation, even our most well intentioned efforts to
improve air quality are doomed to failure.” Id.
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In providing EPA with expanded research and development authority, however, Congress
did not provide commensurate regulatory authority. In section 103(g), Congress directed EPA to
establish a “basic engineering research and technology program to develop, evaluate and
demonstrate” strategies and technologies for air pollution prevention and specifically called for
improvements in such measures for preventing CO2 as well as several specified air pollutants.
But it expressly provided that nothing in the subsection “shall be construed to authorize the
imposition on any person of air pollution control requirements.” As if to drive home the point,
section 103(g) was revised in conference to include the term “nonregulatory” to describe the
“strategies and technologies” the subsection was intended to promote. In its treatment of the
climate change issue in the CAA amendments, Congress str implied that it awaited further
information before making decisions on the need for regulation. i dir, A,C/

the Act caution against reading acially-bread-sre : authorize-climate-chanse
‘ ienconstruing it as authorizing rezulation of emissions that may contribute to climate
change, 7As several commenters noted).the principal CAA mechanism for addressing emissions
* ffom numerous or diverse sources — establishment and implementation of national ambient air
quality standards (NAAQS) — is poorly suited to addressing the global nature of climate change.
CO2 and other key GHGs are emitted by anthropogenic sources all over the worlﬂ,and-,—as—'g*-
~ —particularly losg-tved-gases-they spread throughout the earth’s atmosphere” Any climate
¥ forcing the}(ee&ec?v/vould occur at a global levelland-wor Hhave-glebal-cosequences,.al
\r«—ﬂae-eeﬂse jenees-womld-vary-byregien. Given the global sauses-and effeq of any climate
*  change, no single U.S. state could reasonably be expected/to attain or mairtain compliance with a
NAAQS for one of these GHGs, nor would it necessarily/benefit from of apy compliance it might
~ achieve. Wt A-hasnot-fallireconsidered o-feasibylity and imnlicatians-efsetting NAAOS
i~ forGHGs, jit is clear that use of the

Beyond Congress’ specific CAA references to CO2 and global warming, other aspects of

Ot
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ar3iisn

NAAQS regime to dddress climate chalige would raise

“Fra . . ) 5 . /’ : : ‘gq/."v
extremely difficult issues of science and domestic and foreign policy. , el are :‘;‘“" i wter. g
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The CAA provisions addressing stratospheric ozotie dep: Jemionstrate that Congress

] itself has understood the need for specially tailored solutions to global airatmospheric issues, and
has expressly granted regulatory authority when it has concluded that controls may be needed as
part of those solutions. Like climate change, the causes and effects of stratospheric ozone
depletion are global in nature. Anthropogenic substances that deplete stratospheric ozone are
emitted around the world and are very long-lived; their depleting effects and the consequences of
those effects occur on a global scale. In the CAA prior to its amendment in 1990, Congress
specifically addressed the problem in a separate portion of the statute (part B of title D) that
recognized the global nature of the problem and called for negotiation of international
agreements to ensure world-wide participation in research and any control of stratospheric ozone-
depleting substances. In the 1990 CAA amendments, Congress again addressed the issue in a
discrete portion of the statute (title VI) that similarly provides for coordination with the
international community. Moreover, both incarnations of the CAA’s stratospheric ozone
provisions contain express authorization for EPA to regulate as scientific information warrants.
In light of this CAA treatment of stratospheric ozone depletion, it would be anomalous to
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conclude that Congress intended EPA to address climate change under the CAA’s general
regulatory provisions, with no provision recognizing the international dimension of the issue and
any solution and no express authorization to regulate.

In fact, other congressional actions confirm that it would be unreasonable to conclude that
Congress intended to authorize CAA climate change regulation. Starting in 1978, Congress
passed several pieces of legislation specifically addressing climate change that recognized the
international dimension of the issue, directed the federal government to begin building a
foundation for future congressional decision-making, and — unlike the CAA stratospheric ozone
provisions — did not authorize regulation. With the Global Climate Protection Act of 1978, 15
U.S.C. 2901 et seq., Congress established a “national climate program.” It directed the Secretary
of State to coordinate U.S. negotiations concerning climate change and EPA to develop and
propose to Congress a coordinated national policy on the issue. Twelve years later, Congress
passed the Global Change Research Act of 1990, establishing a Committee on Earth and
Environmental Sciences to coordinate a 10-year research program. The Global Change Research
Act was enacted on the same day as the CAA Amendments of 1990. Also in 1990, Congress
passed Title XXIV of the Food and Agriculture act, creating a Global Climate Change Program
to research global climate agricultural issues.

With all three statutes, Congress sought to develop a foundation for considering whether
future legislative action on climate change was warranted. From federal agencies, it sought
recommendations for national policy and further advances in scientific understanding and
possible technological responses. It did not authorize any federal agency to take any regulatory
action in response to those recommendations and advances. In fact, Congress declined to adopt
other legislative proposals, contemporaneous with the bills to amend the CAA in 1989 and 1999,
to require GHG emissions reductions from stationary and mobile sources (see, e.g., [cite to Byran
and Cooper-Synar bills]). While Congress did not expressly preclude agencies from taking
regulatory action under other statutes, its aetiensrejection on-climate-change-spesifief specific
proposals fo regulate GHGs for climate change reasons strongly indicates that Congress awaited
further information before deciding itself whether climate change regulation was warranted.

Since 1990, Congress has taken other actions consistent with the view that

mandateryCongress has not au thoriz.ed regulation of emissions for climate change regulation
must-await-further-congressional-actioapurposes. Following ratification of the UNFCCC, nations

party to the Convention negotiated the Kyoto Protocol calling for mandatory reductions in
| developed nations’ GHG emissions. PresidentThe Clinton Administration signed the Protocol
but did not submit it to the Senate for ratification out of concern that the Senate would reject the
| treaty. Indeed, in 1997 the Senate adopted; by a vote of 95-0, the Byrd-Hagel Resolution stating
tfyyany climate change protocol that mandated U.S. GHG emission
reductions without feipéti developing country parties or that would result in serious
harm to the U.S. economy. / Fhe came mandade i 2en

rs
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specifically authorizing any climate change regulation, it is unreasonable to interpret the CAA as
authorizing such regulation in the absence of any direct or even indirect indication of
congressional intent to provide such authority. EPA is urged on in this view by the Supreme
Court’s decision in Brown & Williamson, which struck down FDA’s assertion of authority to
regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA). That statute
contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,” terms
which the statute also broadly defines. However, the FDCA does not specifically address
tobacco products while other federal laws expressly govern the marketing of those products.

Notwithstanding the FDCA'’s facially broad grant of authority, the Supreme Court
explained that “[i]n extraordinary cases, . . . there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.” The Court noted that FDA was
“assert[ing] jurisdiction to regulate an industry constituting a significant portion of the American
economy,” despite the fact that “tobacco has its own unique political history” that had led
Congress to create a distinct regulatory scheme for tobacco products. The Court concluded that
FDA’s assertion of authority to regulate tobacco was “hardly an ordinary case.” The Court
analyzed FDA'’s authority in light of the language, structure and history of the FDCA and other
federal legislation and congressional action specifically addressing tobacco regulation. Based on
that analysis, it determined that Congress did not “intend[] to delegate a decision of such
economic and political significance . . . in so cryptic a fashion.”

It is hard to imagine any environmental issue that has greater “economic and political
significance” than global climate change. Virtually every sector of the U.S. economy is either
directly or indirectlv a source of GHG emissions, and the major countries of the world are
invoived in scientific, technical, and political-level discussions about ¢limate change. We
believe, in fact. that an effort to impose controls on U.S. GHG emissions would have far sreater
economic and political implications than FDAs attempt 1o requlate tobacco.

By far the most abundant anthropogenic GHG is CO2, which is emitted whenever fossil
fuels such as coal, oil, and natural gas isare used to produce energy. The U.S. economy is
dependent on those fuels to a very large degree. Approximately 75 percent-fekeelk] of the electric
power used in this country is generated from foss11 fuel, and the U.S. transportatlon sector is
almost entirely dependent on oil. Atp a
emissiens:Pronosals to reduce CO2 ...rmsswns from these sectors have Iocused on fom major

approaches: (1) improve fuel efficiency; (2) capture and sequester CO2; ex(3) switch to
alternative non-fossil fuel sources; and (4) reduce vehicle usage by switching to alternative forms
of transportation. Although some improvements in fuel efficiency may be possible without
imposing a significant impact on the economy, Congress has specifically chosen to address the
issue of energy efficiency through other statutes — not the CAA. For example, Congress has
authorized DOT to set fuel economy standards for motor vehicles and the Department of Energy
to set efficiency standards for products such as air conditioners and appliances that consume
electricity.
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The other twe-eptionsapproaches for reducing CO2 emissions —segquestrationand
alternative-fuels—bethalil have substantial economic Jmphcatlons It appears that it may

eventually be possible to capture and sequester CO2 emissions from power plants, but such an
approach would require a new generation of power plants and would be very costly — even if
implemented over many years. As for the use of altemative fuels, governments and private
companies around the world are mvestmg billions of dollars to explore the poss1b1hty of usmg
non-fossil fuels in-man - " D ;
eeﬂs*defed—te—be—eeeﬂemafeal-l-}ﬁfeastble—for gower generatlon and 1ransgortat10n Any
widespread effort to employ these fuels at this time, however. would have a substantial um)act on
our economy. As for alternative modes of wansportation, Congrass and many states have already
adopted measures fo encourage such things as public transportation. car pooling, bike usage, and
land-use planning desigred fo minimize commating distances. EPA supoorts these measures and
believes that they provide manv environmental benefits. hut we aiso recognize that they have
significant economic and practical implications.

The issue of global climate change also has enormous political significance. It has been
discussed extensively during the last three Presidential campaigns; it is the subject of debate and
negotiation in several international bodies; and numerous bills have been introduced in Congress
over the last 15 years to address the issue of climate change. In light of Congress’ attention to
the issue of climate change, and the absence of any direct or even indirect indication that
Congress intended to authorize CAA-elimate-changeregulationEPA to regulate GHG emissions
ander the CAA, it is unreasonable to conclude that the CAA provides the Agency with such
authority. Under our constitutional system, an administrative agency properly awaits
congressional direction before addressing a fundamental policy issue such as climate change,
instead of searching for authority in an existing statute that was not designed or enacted to deal
with the issue. '

{:&ﬂp{»pe Taus, we smlp?v do not beheve thacthe CAA amhor’mes ZPA to issue regulaticns to

address concetns abour climate change.

Even if EPA had authority under the CAA to consider the development of climate chanse
rezulations, the Agency would first need to decide whether anthrovogenic emissions of CO2 and
other CHGs meet the statute’s definition of “air pollutant.” As discussed in the General
Counsel’s legal memorandum, the question of wiaether anthropogenic emissions of CO2 and
other GHGs. as such. are “air pollutants™ under the CAA depends on whether those emissions
meet three criteria: (1) do such emissions cause or contribute to air pollution directly or as
precursors o other substances that have such an effect, (2) do they take the form of a physical,
shemical, biological, or radioactive substance, and (3) are thev emitted or do thev otherwise enter
ambient air?
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For anthropogenic emissions of CO2 and other GHGs, the first criterion of the “air
pollutant” definition — do thev cause or contribute to air nollution — is decisive. By definition
they are “greenhouse gases” in that they trap heat in the earth’s atmosphere. It is clear that
concentrations of greenhouse gases in the Earth's atmosphere are increasing as the result of
human activities. It also appears that global mean surface air temperature and subsurface ocean
temperature have increased during the period in which atmospheric concentrations of GHGs have
been increasing. As the National Research Council recently concluded, however, “[tThe changes
observed over the last several decades are likely mostly due to human activities, but we cannot
rule out that some significant part of these changes is also a reflection of nawiral variabilitv.”
National Research Council. “Climate Chacge Science: An Analysis of Some Xey Questions.”
2001, p 1. S
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Text Moved Here: |

ascience of climate
change is ateextraordinarily
complex and still evolvmﬂ Althou..h chre have besn substam:al advances in climate change
science, there continue to air-pellution—Thereremainkeybe important uncertainties in our
understanding of the factors that may affect future climate change and how it should be
addressed. Predicting future climate change necessarily involves a complex web of economic
and physical factors including: our ability to predict future global anthropogenic emissions of
GHGs and aerosols; the fate of these emissions once they enter the atmosphere (e.g., what
percentage are absorbed by vegetation or are taken up by the oceans); the impact of those
emissions that remain in the atmosphere on the radiative properties of the atmosphere; changes in
critically important climate feedbacks (e.g., changes in cloud cover and ocean circulation);
changes in temperature characteristics (e.g., average temperatures, shifts in daytime and evening
temperatures); changes in other climatic parameters (e.g., shifts in precipitation, storms); and
ultimately the impact of such changes on human health and welfare (e.g., increases or decreases
in agricultural productivity, human health impacts). Substantial scientific uncertainties limit our
| ability to assess each of these factors and to separate out those fasterschanges resulting from
natural vanablhty from those that are dlrectly the result of increases in anthropo genic GHGs.

Rzducing the wide range of uncertainty inherent in current mode! predictions will require
major advances in understanding and modeling of the factors that determine atmospheric
concentraticns of greenhouse wases and aerosols, and the processes that determine the sensitivity
of the climate system. Specifically. this will involve reducing uncertainty regarding:

. the future glebal use of fossil fuels and future zlcbal emissions of methane
. the draction of Jossil fuel carbon that will remain in the armosphere and contribute to
o Y
= ’ju :
i - ) o 16

{ : f / i ooy

- . Tl s A . i .
Ty st ozl PCQuavde fosor i glishoefiaec
HEANLY L ; .



radiative forcing versus exchange with the oczans or with the land biosphere,

= the impacts (either positive or negative) of climate chanve on regional and ‘ocal systems.

- the nature and causes of the natural variability of climate and its interactions with Quman-
induced changes, and

- the direct and indirect effects of the changing distribution of zerosols.

Knowledge of the climate svstem and of projections about the future climate is derived
from fundamental physics. chemistry and observations. Data are then incorporared in global
circulation models. Howsaver, model projections are limited by the paucity of data available to
evaluate the ability of coupled models to simulate important aspects of climate. The U.S. and
other countries are attempting to overcome these limitations by develoving a more
comprehzsnsive long-term observation svstem. by making more extensive regional measurements

of greenhouse gases, and by increasing the computing power required o handle these expanded
Jdata sets.

At present, the best scientific information indicates that if atmospheric areznhouse zas
concentrations continue to increase, changes are likeiy to occur. [t is difficult to predict.
nowever, what these changes will be. In particular, we are not able to pradict with any
confidence the iiming, magnitude, or regional distribution of climate change. We note that the
J.S. National Research Council has specifically cautioned that, "because there is considerabie
uncertainty in current understanding of how the climate system varies naturally and reacts to
emissiors of grseahouse gases and zerosols, current ssiimatss of the magnituds of future
warming should be regarded 1s teniative and subject to future adjustments (either upward or
cownward).” In light of these uncertainties. the Agency has conciuded that CO2 and other GECs
ace oon “eir vollutarts™ as that term is used in the regulatorv provisions of the CAA.

" Even i 002 were an air pollutant gensrallv subiset to reculation under t1e O A,
Congress has not authorized the Agency 1o regulate CO2 emissions from motor vehicles to the
extent such stancards would effectively regulate fuel sconomy. Unlike other emissions from
motor vehicle tailpipes, thers is no technology that can canture and destroy or raduce em issions
of CO2. The only way 1o reduce tailpipe emissions of CO2 from motor vehicles is to improve
fuel economy. Congress has already created a detailed set of mandatory standards governing fuel
economy and has authorized DOT — not EPA — to implement those standards. The only way for
EPA to proceed with CO2 emissions standards without upsetting this statutory scheme would be

to set a standard less stringent than CAFE. But such an approach would be meaningless in terms
of reducing GHG emissions.

Congress’ care in designing the CAFE program makes clear that EPCA is the only
] legislativestatutory vehicle for regulating fuel economy. Undef EPC_i‘&./DOT may set only
“corporate average” standards that automakers meet on a ﬂeetm;d‘é"'basis. Automakers thus have
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flexibility to design different car models having different fuel economy so long as the average of
the cars sold by the automaker in a given model year meets the CAFE standard for that year. In
fact, EPCA offers automakers additional flexibility by allowing them to meet the CAFE standard
for a given model year by “carrying back” or “carrying forward” the excess fuel economy
performance of their fleets for the three years before or after the applicable model year.

EPCA also builds in an opportunity for congressional oversight of CAFE standard-setting
that reinforce the notion that Congress intended fuel economy to be governed by EPCA alone.
The statute specifies a CAFE standard of 27.5 miles per gallon for passenger automobiles in
model years 1984 and beyond (49 U.S.C. section 32902(b)), but authorizes DOT to amend the
standard to the “maximum feasible average fuel economy level” for the relevant model year.
However, to the extent DOT raises or lowers the standards beyond specified levels, EPCA
provides an automatic opportunity for Congress to disapprove and effectively void the amended
standard (49 U.S.C. section 32902(c)). [Check with DOT OGC whether this aspect of EPCA is
still in effect.] Given that motor vehicle tailpipe CO2 emissions can only be reduced by
improving fuel economy, CAA emission standards for CO2 that required greater improvements
in fuel economy than applicable CAFE standards required would abrogate EPCA’s regime.

B. Other Considerations

In light of the language, history, structure and context of the CAA and Congress’ decision
to give DOT authority to regulate fuel economy under EPCA, EPA does not believe-it-hashave
authority to regulate motor vehicle emissions of CO2 and other GHGs under the CAA. In any
event, sSection 202(a)(1) does not impose a mandatory duty on ERAthe Administiztor to repulate
GHG-emissions-from-motor-vehielesexercise her judgment. That provision provides EPA with
discretionary authority to address pollutants in addition to those addressed by other section 202
provisions (see, e.g., sections 202(a)(3) and (b)). While section 202(a)(1) uses the word “shall,”
it does not require the Administrator to act by a specified deadline and it conditions authority to
act on a discretionary exercise of the Administrator’s judgment.

The website statements, legal memorandum and other documents cited by petitioners and
commenters in support of the petition are not sufficient to trigger a mandatory duty under section
202(a)(1). Any exercise of section 202(a)(1) authority turns on fadingsthe judgment made by
the Addministrator, and CAA section 301 does not permit the Administrator to delegate her
authority under section 202(a)(1). None of the statements petitioners claim constitute the
requisite endangerment finding for GHGs under section 202(a)(1) were made, or subsequently
adopted, by the Administrator. As the Cannon memorandum stated in 1998, no Administrator -
had made a finding under any of the CAA’s regulatory provisions that CO2 meets the applicable
statutory criteria for regulation. (Notably, the website statements on which the petitioners partly
rely were in existence at the time Mr. Cannon issued his memorandum [check].) That statement
remains true today — no Administrator has made findings that would trigger any mandatory duty
to set CO2 standards for motor vehicles or any other emission source. In any event, before such
findings can take effect, they must be established through a notice-and-comment process.
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EPA also disagrees with the premise of the petitioners’ claim — that if the Administrator
were to finds that GHGs may reasonably be anticipated to endanger public health or welfare, she
must necessarily regulate GHG emissions from motor vehicles.> Depending on the particular
problem, motor vehicles may contribute more or less or not at all. An important issue before the
Administrator is whether, given motor vehicles’ relative contribution to a problem, it makes
sense to regulate them. In the case of some types of air pollution, motor vehicles may be one of
many contributors, and it may make sense to control other contributors instead of or in tandem
with motor vehicles. The discretionary nature of the Administrator’s section 202(a)(1) authority
allows her to consider these important policy issues and decide to regulate motor vehicle
emissions as appropriate to the air pollution problem being addressed. Accordingly, even were
the Administrator to make a formal finding regarding the potential health and welfare effects of
GHGs in general, section 202(a)(1) would not require her to regulate GHG emissions from motor
vehicles. '

In any case, EPA disagrees with the regulatory approach urged by petitioners. EPA
establishment of motor vehicle GHG standards would be neither appropriate nor effective at this
time. As described in detail below, the President has laid out a comprehensive approach to
climate change that calls for near-term voluntary actions and incentives along with programs
aimed at reducing scientific uncertainties and encouraging technological development so that the
government may effectively and efficiently address the climate change issue over the long term.
As noted above, there remain key uncertainties in our understanding of the factors that may affect
future climate change. Predicting future climate change necessarily involves a complex web of
economic and physical factors including: our ability to predict future anthropogenic emissions of
GHGs and aerosols; the fate of these emissions once they enter the atmosphere (e.g., what
percentage are absorbed by vegetation or are taken up by the oceans); the impact of those
emissions that remain in the atmosphere on the radiative properties of the atmosphere; changes in
critically important climate feedbacks (e.g., changes in cloud cover and ocean circulation);
changes in temperature characteristics (e.g., average temperatures, shifts in daytime and evening
temperatures); changes in other climatic parameters (e.g., shifts in precipitation, storms); and
ultimately the impact of such changes on human health and welfare (e.g., increases or decreases
in agricultural productivity, human health impacts). Substantial scientific uncertainties limit our
ability to assess each of these factors and to separate out those factors resulting from natural
variability from those that are directly the result of increases in anthropogenic GHGs.

The most recent review of climate change science issues by the National Research

*For purposes of making a decision on this rulemaking petition, the Agency is relying on
three separate and distinct grounds, each of which individually supports denial of the petition:
(1) EPA does not have the authority to regulate CO2 and other GHGs for climate change
purposes under the CAA; (2) CO2 is not an air pollutant under the CAA; and (3) EPA does not
have a mandatory duty to regulate CO2 and other GHGs under Section 202 for climate change
purposes and has decided that it is not appropriate to do so. '
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Council summarizes the current state of knowledge:

“Because there is considerable uncertainty in current understanding of how the climate
system varies naturally and reacts to emissions of [GHGs] and aerosols, current estimate
of the magnitude of future warming should be regarded as tentative and subject to future
adjustments (either upward or downward).

Reducing the wide range of uncertainty inherent in current model predictions of global
climate change will require major advances in understanding and modeling of both 1) the
factors that determine atmospheric concentrations of [GHGs] and aerosols and 2) the so-
called ‘feedbacks’ that determine the sensitivity of the climate system to a prescribed
increase in [GHGs].”

National Research Council, “Climate Change Science: An Analysis of Some Key Questions,”
2001, pp 23-24.

Important efforts are underway to address the key scientific uncertainties identified by the
NRC. The federal government has expanded scientific research efforts through its Climate
Change Research Initiative (CCRI). President Bush announced this new initiative in June 2001
and called for it “to study areas of uncertainty and identify priority areas where investments can
madke a difference.” The CCRI is well along in its process of developing a “Strategic Plan for
the Climate Change Research Program” to ensure that scientific efforts are focused where they
are most critical and that the key scientific uncertainties identified are addressed in a timely and
effective manner for decision makers.

Along with stepped-up efforts to reduce scientific uncertainties, the President’s policy
calls for public-private partnerships to develop break-through technologies that could
dramatically reduce the economy’s reliance on fossil fuels without slowing its growth. Large-
scale shifts away from traditional energy sources, however, will require not only the development
of abundant, cost-effective alternative fuels, but potentially wholesale changes in the way
industrial processes and consumer products use fuel. Such momentous shifts do not take place
quickly. As the President has explained, “[a]ddressing global climate change will require a
sustained effort, over many generations”
(www.whitehouse.gov/news/releases/2002/02/climatechange.html).

By contrast, establishing GHG emission standards for U.S. motor vehicles at this time
would require EPA to make scientific and technical judgments without the benefit of the studies
being developed to reduce uncertainties and advance technologies. It would also result in an
inefficient, piecemeal approach to addressing the climate change issue. The U.S. motor vehicle
fleet is one of many sources of GHG emissions both here and abroad, and different GHG
emission sources face different technological and financial challenges in reducing emissions.* A

*[This footnoted sentence needs to be supported by a brief discussion of the various
sources of GHG emissions that exist here and abroad and the different control issues they raise.
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sensible regulatory scheme would require that all significant sources and sinks of GHG emissions
be considered in deciding how best to achieve any needed emission reductions.

The discussion could occur in a footnote or be included in the detailed description of the
President’s climate change policy (below) and referenced here.]
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Do { | Unilateral EPA regulation of motor vehicle GHG emissions could also weaken U.S.
U < / efforts to persuade key developing countries to reduce the GHG intensity of their economies.

is\,_‘;f | Considering the large populations and growing economies of some developing countries,

: increases in their GHG emissions could quickly overwhelm the effects of GHG reduction
measures in developed countries. Any potential benefit of EPA regulation could be lost to the
extent other nations decided to let their emissions si gnificantly increase in view of U.S. emission
reductions.’ Unavoidably, climate change raises important foreign policy issues, and it is the
President’s prerogative to address them.
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In light of the considerations discussed above, EPA would decline the petitioners’ request
to regulate motor vehicle GHG emissions even if it had authority to promulgate such regulations,
Until more is understood about the causes, extent and significance of climate change and the
potential options for addressing it, EPA believes it is inappropriate to regulate GHG emissions
from motor vehicles.

In any event, the President’s policy includes efforts to reduce motor vehicle GHG

onS-in nanner-petitioners-themselves-haveure petroleum consumption through
increases in motor vehicle fuel economy. As noted earlier, petitioners specifically suggested that
EPA set a “corporate average fuel economy-based standard,”
motor vehicle fiiel economy standards. Pursuantto-the Pre tdent’s-climate-chane ley—-DOT
considered increasing fuel economy standards and recently promulgated a final rule increasing
the CAFE standards for light trucks, including sports utility vehicles, by —pereent {OTAQ,;
please-fillin-the blanlk] 1.5 miles per gallon over a three-year period beginning with model year
2005._The new standards are projected to result in savines of approximaiely 3.6 billion zallons
of zasoline cver the lifetime of :he affected vehicles, with the corresponding avoidance of 31
million metric rons of carbon dicxids emissions. For the longer term, the President has
established a new public-private partnership with the nation’s automobile manufacturers to
promote the development of hydrogen as a primary fuel for cars and trucks, with the goal of
building a commercially viable zero-emissions hydrogen-powered vehicle. In the near-term, the
President has sought $3 billion in tax credits over 11 years for consumers to purchase fuel cell
and hybrid vehicles. [May need to update this.]
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but only DOT is authorized to set

Aside from fuel economy-based standards, petitioners only other suggestions for reducing
CO2 from motor vehicles are tire efficiency standards and a declining fleet-averaged NOx
standard to force the introduction of zero-emitting vehicles. In the case of tire efficiency

*The U.S. faced a similar dilemma in its efforts to address stratospheric ozone depletion.
Early U.S. controls on substances that deplete stratospheric ozone were not matched by many
other countries. Over time, U.S. emission reductions were more than offset by emission
increases in other countries. The U.S. did not impose additional domestic controls on
stratospheric ozone-depleting substances until key developed and developing nations had
committed to controlling their own emissions under the Montreal Protocol on Substances that
Deplete Stratospheric Ozone. See [cite to early strat ozone rulemaking notices].
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standards, it is questionable whether such standards would qualify as “standards applicable to the
emission” of an air pollutant from a motor vehicle under section 202(a)(1), since such standards
would presumably apply to the vehicle’s tires, not its CO2 emissions (emphasis added). As for
zero emission vehicles, further technological developments are needed before they asecould be a
practical choice for most consumers.

With respect to the other GHGs — CH4, N20, and HFCs — petitioners make no suggestion
as to how those emissions might be reduced from motor vehicles. Aceordingto-the-2002-15S:
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total U-S-GHG emissions from $990-te-1999—These-emissions-weremotor vehicles primarily
consist of CO2 from fuel combustion. In 1999, GO2N20 represented-95-percentN20 4 percent,
HFCs 1 percent, and CH4 less than 1 percent of transportation GHG emissions. As byproducts
of combustion, there is a direct proportional relationship between CO2 emissions and fuel
economy levels. EPA believes parameters other than fuel economy are more relevant to N20,
CH4 and HFCS formation. HFCs come from mobile air conditioners, while CH4 and N20 are
influenced by catalytic converter design. However, N20, HFCs, and CH4 represent a very small
percentage of total transportation GHG emissions. For the reasons discussed previously, it would
make little sense for EPA to set standards for these GHGs while scientific and technological
research is under development to help determine the need for and the most effective means of
reducing GHGs.

VI.  Administration Climate Change Policy

Lack of authority under the CAA to impose climate change regulations does not leave the
federal government powerless to Lake sensible measured steps to address the climate change
issue. As explained above, the CAA and other federal statutes provide the federal government
with ample authority to conduct the research necessary to better understand the nature, extent and
effects of any human-induced climate change and to develop technologies that will help achieve
GHG emission reductions to the extent they prove necessary. The CAA also authorizes, and
EPA has established, non-regulatory programs that provide-s effective and appropriate means of
addressing climate change while scientific uncertainties are addressed.

In February 2002, President Bush announced a new-approach-tecomprehensive strategy
addressing climate change that will encourage voluntary reductions in GHG intensity-and-pussue,

including through fuel economy improvements. The new approach sets a national goal of
reducing the GHG intensity of the U.S. economy by 18 percent over the next ten years. This
strategy sets the U.S. on a path to slow the growth of GHG emissions and, as the science
justifies, to stop and then reverse that growth. This policy supports vital climate change research,
and lays the groundwork for future action by investing in science, technolo gy, and institutions.

In addition, the President’s policy emphasizes international cooperation and promotes working
with other nations to develop an efficient and coordinated response to global climate change. In
taking prudent environmental action at home and abroad, the U.S. is advancing a realistic and
effective long-term approach, rather than adopting costly short-term measures that may provide
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little or no benefit.

GHG intensity is the ratio of GHG emissions to economic output. The President’s goal is
to lower the U.S. rate of emissions from an estimated 183 metric tons per million dollars of gross
domestic product (GDP) in 2002 to 151 metric tons per million dollars of GDP in 2012. Meseting
this commitment will prevent GHG emissions of over 500 million metric tons of carbon
equivalent (MMTCE) from entering the atmosphere cumulatively over the next ten years, and is
equivalent to taking 70 million (or one out of three) cars off the road.

The Agency believes that sustained economic growth is an essential part of the solution.
Economic growth will make possible the needed investment in research, development, and
deployment of new, clean energy technologies. EPA is also pursuing a number of non-regulatory
approaches designed to foster this type of technology development.

In February 2002, EPA Administrator Whitman launched EPA’s Climate Leaders
program, a new voluntary partnership program between government and industry. Through
Climate Leaders, companies will work with EPA to evaluate their GHG emissions, set aggressive
reduction goals, and report their progress toward meeting those goals. To date, more than 30
‘companiés from almost all of the most energy-intensive industry sectors have joined Climate
Leaders.

EPA’s Energy Star program is another example of voluntary actions that have
substantially reduced greenhouse gas emissions. Energy Star is a voluntary labeling program that
provides critical information to businesses and consumers about the energy efficiency of the
products they purchase. Over the past decade more than 750 million Energy Star products have
been purchased across over 30 product categories (e.g., computers, microwaves, washing
machines). Reductions in greenhouse gas emissions from Energy Star purchases would be
equivalent to removing 10 million cars from the road last year. Businesses and consumers not
only reduced their greenhouse gas emissions, but also saved $5 billion last year through their use
of Energy Star products.

EPA also has voluntary programs aimed at reducing methane emissions from a variety of
sources. For example, the Agency has partnerships with natural gas companies to reduce
emissions from leaky pipelines and distribution equipment, solid waste landfill facilities to "
capture and reuse emissions from landfills, and coal mining companies to capture and reuse
methane escaping from mines. Together, these programs are projected to reduce methane
emissions to below 1990 levels through 2010.

EPA also has extensive partnerships with industries responsible for emissions of the most
potent industrial greenhouse gases (e.g., sulfur hexafluoride, per fluorocarbons and
hydrofluorocarbons). Through partnerships with EPA, the aluminum sector has exceeded their
goal of reducing PFC emissions by 45% from 1990 levels by 2000 and is now in discussions
about a new, more aggressive goal. The semiconductor manufacturing sector has agreed to

24



reduce their emissions by 10% below 1995 levels by 2010. This year, a new agreement was
reached with the magnesium sector under which they have agreed to completely phase-out their
SF6 emissions by 2010,

The federal government’s voluntary climate pro grams are already achieving significant
emission reductions. In 2000 alone, reductions in GHG emissions totaled 66 MMTCE when
compared to emissions in the absence of these programs.

Importantly, the President’s initiative will improve our ability to accurately measure and
verify GHG emissions through an enhanced national GHG registry system. The U.S. will
improve the voluntary registry’s accuracy, reliability, and verifiability, taking into account
emerging domestic and international approaches. Organizations participating in the new registry
will be provided with transferable credits for achieving voluntary emissions reductions. These
credits will be available for use under any future incentive-based or mandatory programs. We
believe the enhanced standards for the new registry will strengthen the current voluntary trading
systems.

The President’s 2003 budget also seeks $4.5 billion for climate change-related programs,
a $700 million increase over 2002. [May need to update this.] This includes $1.7 billion for
science research under the Climate Change Research Initiative, and $1.3 billion for climate
change technologies under the National Climate Change Technology initiative. This
commitment is unmatched in the world. The 2003 budget seeks $555 million in clean enetgy
incentives to spur investments in solar, wind, and biomass energy, co-generation, and landfill gas
conversion.

New and expanded international policies will complement our domestic policies,
including tripled funding for the “Debt-for-Nature” Tropical Forest Conservation Program, fully
funding the Global Environment Facility for its third four-year replenishment, enhanced support
for climate observation systems and climate technology assistance in developing countries, and
sustained level funding for USAID climate programs, including technology transfer and capacity
building in developing countries.

In the transportation sector, the Administration’s climate change plan includes promoting
the development of fuel-efficient motor vehicles and trucks, researchi g options for producing
cleaner fuels, and implementing programs to improve energy efficiency. The plan calls for
expanding federal research partnerships with industry, providing market-based incentives, and
updating current regulatory programs that advance our progress in-this area. This commitment-
includes expanding fuel cell research, in particular through the “FreedomCAR?” initiative.

FreedomCAR is a new public-private partnership with the nation’s automobile
manufacturers. It seeks to promote the development of hydrogen as a primary fuel for cars and
trucks, with the goal of building a commercially viable zero-emissions hydrogen-powered
vehicle. FreedomCAR focuses on technologies to enable mass production of affordable
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hydrogen-powered fuel cell vehicles and the hydrogen-supply infrastructure to support them.

Developing new technologies to improve the energy efficiency of transportation in the
U.S. will be a key element in achieving future reductions in GHG emissions. The President’s
2003 budget seeks more than $3 billion in tax credits over 11 years for consumers to purchase
fuel cell and hybrid vehicles. [May need to update this.] The Administration’s climate change
plan supports increasing automobile fuel economy and encouraging new technologies that reduce
our dependence on imported oil, while protecting passenger safety and jobs.

To address greenhouse gas emissions from the electric utility sector, in February of this
year, the Dept of Energy announced FutureGen, a cutting edge technology development program
aimed at bringing on-line in five years an emissions-free coal-fired power generating unit. The
plant would use coal as its primary fuel, to produce hydrogen that could either be combusted
directly or used in a fuel cell. Carbon dioxide emissions from the facility would be captured in a
form that could be permanently sequestered.

VI.  Conclusion
After considering CTA’s petition, public comment, EPA’s legal authority, and other

relevant info_rmation, CTA’s petition for mobile source regulation of GHG emissions is denied
for the reasons discussed above.

Dated:

Christine Todd Whitman, Administrator
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FROM: Robert E. Fabricant

General Counsel
TO: Christine Todd Whitman

Administrator .

!
e bt
L Introduction and Background
s As you know, EPA has been petitioned by the International Center for Technology
e Assessment (ICTAfiand a number of other groups to issue motor vehicle emission standards

under the Clean Air Act (CAA or Act) for garbon dioxide (CO2) and other greenhouse gases
(GHGs) associated with climate change. Relevant to the Agency’s consideration of this petition
is an April 10, 1998 memorandum regard/i'hg “EPA’s Authority to Regulate Pollutants Emitted by
Electric Power Generation Sources” from then General Counsel Jonathan Z. Cannon to then
Administrator Carol M. Browner. In thdt memorandum, Mr. Cannon concludes that CO2 is an
“air pollutant” under the CAA and thus /'isubj ect to regulation under the CAA to the extent the
criteria of any of the Act’s regulatory provisions are met.

I have reviewed Mr. Cannon’s memorandum and the text and history of the CAA in the
context of other congressional actions specifically addressing climate change. Based on my
review, I have determined that the CAA does not authorize EPA to regulate for climate change
purposes. In addition, I have concluded that for a substance to be an “air pollutant” under the
CAA, available scientific evidence must indicate that it causes or contributes to air pollution. In
view of the scientific uncertainties regarding the causes, extent, timing and effects of climate <
change and the uncertainty regarding the relative contribution of anthropogenic emissions of s
CO2 and other GHGs to any climate change, I have also concluded matW
other GHGs, as such, are not “air pollutants” under the CAA.! This memorandum explains the
reasons for my conclusions and formally withdraws Mr. Cannon’s April 10, 1998 memorandum

'A GHG may be an “air pollutant” for other effects it may have that are addressed by the
CAA. ’
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as no longer representing the views of EPA’s General Counsel.? The legal positions set forth in
this memorandum apply for purposes of deciding the ICTA petltlon and for all other relevant
regulatory purposes under the CAA.

1I. The Cannon Memorandum

Mr. Cannon’s memorandum (hereinafter “the Cannon memorandum™) was prepared in
response to a request from Congressman DeLay to Administrator Browner. At a Fiscal Year
1999 House Appropriations Committee hearing, Congressman DeLay questioned the
Administrator about an EPA document stating, in part, that EPA currently has authority under the
CAA to establish control requirements for emissions of nitrogen oxides, sulfur dioxide, CO2 and
mercury from electric power generation. He asked Administrator Browner whether she agreed
with the statement, and in particular, whether she thought the CAA allows EPA to regulate
emissions of CO2. Administrator Browner agreed with the statement that the CAA grants EPA
broad authority to address certain emissions, including those listed, and agreed to Congressman
DeLay’s request for a legal opinion on that point. The Cannon memorandum was prepared in
response to that request.

The Cannon memorandum states that the CAA “provides that EPA may regulate a
substance if it is (a) an ‘air pollutant,’ and (b) the Administrator makes certain findings regarding
such pollutant (usually related to danger to public health, welfare, or the environment) under one
or more of the Act’s regulatory provisions.” The memorandum further states that the CAA
section 302(g) definition of “air pollutant” is “broad” and expressly “includes any physical,
chemical, biological, or radioactive substance or matter that is emitted into or otherwise enters
the ambient air.” The memorandum notes that a substance can be an air pollutant even though it
is naturally present in the air in some quantities, and that many pollutants already regulated by
EPA are emitted from natural as well an anthropogenic sources (e g., sulfur dioxide, particulate
matter, and volatile organic compounds). It then concludes that't  {he-fotremissions-of coneern—<_
ﬁcom»eleemejsewer-geﬂm—meludmg—eei “are each a phys1ca1 [and] chemical .

substance which is emitted into . . . the ambient air,” and hence, . . . an air pollutant wﬂhm the
meaning of the Clean Air Act” (quotmg from a portion of the tatutory definition of air
pollutant). As further support for its conclusion, the memorafidum cites CAA section 103(g),
which refers to CO2 along with a number of already regulatdd substances as “air pollutants.”

Turning to EPA’s authority under the CAA, the Canfion memorandum states that “EPA’s
regulatory authority extends to air pollutants, which, as discuissed above, are defined broadly
under the Act...” The memorandum notes, however, tha'jf‘a general statement of authority is
distinct from an EPA determination that a particular air pof utant meets the specific criteria for

*Gary S. Guzy, EPA’s General Counsel following Mr. Cannon, also addressed EPA’s
authority to regulate CO2. This memorandum will review{and address his statements, as well.

,f\./d;\( gC’z oAl 0 v 7
W /r‘
3 C L



EPA action under a particular provision of the Act.” According to the memorandum, several
CAA provisions potentially applicable to the four emissions of concem from utilities require “a
determination by the Administrator regarding the air pollutants’ actual or potential harmful
effects on public health, welfare or the environment.” The memorandum explains that EPA
already regulates nitrogen oxides, sulfur dioxide and mercury based on determinations by EPA or
Congress that those substances have negative effects on public health, welfare, or the
environment. With respect to CO2, the memorandum states that “[w]hile CO2 emissions are
within the scope of EPA’s authority to regulate, the Administrator has made no determination to
date to exercise that authority under the specific criteria provided under any provision of the

Act.” by J-L - ézg, V‘/*C u)‘e-(ftz ¢
ten alv pol Aewuit y

11 Other Previous EPA General Counsel Stat

Gary S. Guzy succeeded Mr. Canng’as EPA’s General Counsel and also addressed the
issue of whether EPA may regulate COZAﬁmder the CAA. In congressional testimony and
subsequent correspondence, Mr. Guzy agreed with his predecessor’s conclusion that the CAA
deﬁmtlon of “air polluta.n ” is broad and encompasses CO2 even though it has natural as well as

an-made sources.’

Mr. Guzy also agreed that CO2, as an air pollutant, may be regulated under the CAA to
the extent the criteria of any of the Act’s regulatory provisions are met. In Mr. Guzy’s view,
“[gliven the clarity of the statutory provisions defining “air pollutant> and providing authority to
regulate air pollutants, there is no statutory ambiguity’” regarding whether EPA may regulate

*Mr. Guzy testified before the Subcommittee on National Economic Growth, Natural
Resources and Regulatory Affairs of the Committee on Government Reform, and the House
Subcommittee on Energy and the Environment of the House Committee on Science on Oct. 6,
1999, and he responded to correspondence from one or both subcommittees on December 1,
1999, February 16, 2000, and July 11, 2000.

4Letter to the Subcommittee on National Economic Growth, Natural Resources and
Regulatory Affairs of the Committee on Government Reform, and the House Subcommittee on
Energy and the Environment of the House Committee on Science, December 1, 1999,
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CO2 und ¢ also stated that the absence of a CAA provision explicitly authorizing
regulatlon to hmate change does not mean that EPA cannot regulate CO2 under CAA

provisions authorizing regulation of air pollutants generally, provided the appllcable criteria for
regulation are met: “Explicit mention of a pollutantin a statutory pr0v151on is not a necessary
prereqms1te to regulation under many CAA statutory provisions.”

IV.  Clean Air Act Authority to Address Climate Change

31d.



As part of the Agency’s consideration of the petition and related public comments, [ have
reviewed the Cannon memorandum and Guzy statements regarding whether CO2 is an “air
pollutant” under the CAA and whether the CAA authorizes CO2 regulation.® I have considered
the statutory definition of “air pollutant” and whether CO2 and other GHGs, as such, fall within
that definition. I have also considered the broader issue of whether it is reasonable to interpret the
CAA’s general regulatory authorities as available to address climate.change in view of the
unusually large economic and societal significance such regulation may have. Based on the e #MZ" a /
analysis set forth below, I have reached two conclusions.

First, whether or not GHGs meet the statutory definition of “air pollutant, ”/tﬁg CAA does
not authorize EPA to issue control requirements to address concerns about their role in climate . __.
change. Although the Act specifically authorizes information development and non-regulatory"
measures related to climate change, there is no indication that Congress intended to grant EPA
regulatory authority in this area. Indeed, as a matter of statutory structure, the Act is
conspicuously missing a functional regulatory regime for addressing climate change such as
exists for protecting stratospheric ozone. In light of the Supreme Court’s recent decision in Food
* and Drug Administration v. Brown & Williamson Tobacco Corp., 120 S.Ct 1291 (2000)

(hereinafter Brown & Williamson), it is clear that an administrative agency properly awaits
congressional direction on a fundamental policy issue such as climate change, instead ef-tying-to
findsearching for new authority in an existing statute that was not designed or enacted to deal
with that issue.

Second, CO2 and other GHGs, as such, do not fall within the CAA definition of “air
pollutant” considering currently avmlable scientific evidence. As a result, even assuming CAA
authority for regulation, to-address climate change, the Act’s provisions authorizing regulation of

" any “air pollutant” are, not available to regulate CO2 and other GHGs.

A. CAA Authgritv for Regulation to Address Climate Change

The Cannon memorandum assumed that if CO2 were an “air pollutant” under the CAA,
EPA would have authority to regulate it under the CAA to the extent the Act’s criteria for
regulation were met. That assumption was based on the fact that various CAA provisions
authorize reg‘ulatlon of any “air pollutant” if the Administrator finds, among other things, that the
pollutant catises or contributes to air pollution that may reasonably be anticipated to endanger
“public health or welfare” or the environment. CAA section 302(h) specifies that the statute’s
references to “welfare” include “effects on . . . climate.”

*This memorandum uses the term “regulation” to refer to legally binding requirements
promulgated by an agency under statutory authority. It does not include voluntary measures that
emission sources may or may not undertake at their discretion.
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] have examined the broader issue of whether the CAA authorizes regulation for climate
change purposes. As,instructed by the Supreme Court’s opinion in Brown & Williamson, 1 have
reviewed the CAA’s,facially broad grants of authority in the context of the statute’s purpose,
structure and historyj and other relevant congressional actions to determine whether such grants
reach the climate change issue. Based on my review, I have concluded that the CAA does not
authorize regulation to climate change.
gu X addreti g

Three codified and uncodified provisions of the CAA expressly touch on matters related
to climate change. Specifically, uncodified section 821 of the CAA Amendments of 1990
requires measurement of CO2 emissions from utilities subject to permitting under title V of the
Act. section 602 of the CAA directs EPA to determine the “global warming potential” of
substances fHat deplete stratospheric ozone. CAA section 103(g) calls on EPA to develop
“nonregulatory” measures for the prevention of multiple “air pollutants” and lists several air
pollutants and CO2 for that purpose. None of these provisions authorize regulation, and two of
them expressly preclude their use for authorizing regulation (CAA sections 103(g) and 602).

All three provisions were enacted in 1990, when the CAA was last comprehensively
amended. By that time, climate change had become a prominent national and international issue.
During the 1980s, scientific evidence about the possibility of climate change led to growing
public concern both in the U.S. and abroad. In response, the U.S. and other nations developed
the United Nations Framework Convention on Climate Change (UNFCCC). President George
H. W. Bush signed, and the U.S. Senate approved, the UNFCCC in 1992, and the UNFCCC took
effect in 1994.

The UNFCCC established the “ultimate objective” of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate systerp” (Article 2 of the UNFCCC). Developed nations that joined
the UNFCCC were-te-worketewazrd'the nonbinding “aim” of returning individually or jointly to
their 1990 leyels of anthropogenic CO2 and other GHG emissions (Article 4.2(b)). All parties to
the UNFCCL agreed on the need for further research to determine the level at which GHG
concentratipns should be stabilized, acknowledging that “there are many uncertainties in
predictiong of climate change, particularly with regard to the timing, magnitude and regional
patterns thereof”’(findings section of UNFCCC).

4,1 central issue for the UNFCCC — whether binding emission reduction requirements
should be set — was also considered in the context of amending the CAA. A Senate committee
included in its CAA amendment bill a provision requiring EPA to set CO2 emission standards
for mofor vehicles. However, that provision was removed from the bill on which the full Senate
voted,and the bill eventually enacted was silent with regard to motor vehicle CO2 emission
standards. Instead, Congress enacted the three provisions described above, calling on EPA to
condugt research and collect information related to climate change and develop “nonregulatory”
strat;ges for reducing CO2 emissions.
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Only the research and development provision of the CAA — section 103 — specifically
mentions CO2, and the legislative history of that section indicates Congress sought a sound
scientific basis on which to make future decisions on climate change. Representatives Roe and
Smith, two of the principal authors of section 103 as amended, explained that EPA’s “science
mandate” needed updating to deal with new, more complex issues, including “global warming.”
Committee on Environment and Public Works, U.S. Senate, 4 Legislative History of the Clean
Air Act Amendments of 1990, S. Rep. 103-38, Vol. Il at 2776 and 2778 (1993). They expressed
concern that EPA’s research budget had been too heavily focused on supporting existing
regulatory actions when the Agency also needed to conduct long-term research to “enhance
EPA'’s ability to predict the need for future action.” Id. at 2777. As Mr. Roe explained:

“[W]e have learned over the last 20 years that air pollution problems are complex and e
that easy answers are not readily forthcoming. . . [T]his amendmenf is premised on the

belief that without a sound scientific foundation, even our most well intentioned efforts to
improve air quality are doomed to failure.” Id.

In providing EPA with expanded research and development authority, Congress did not
provide commensurate regulatory authority. In section 103(g), Congress directed EPA to
establish a “basic engineering research and technology program to develop, evaluate and
demonstrate™ strategies and technologies related to air emissions and specificaily called for
improvements in such measures for preventing CO2 as well as several specified air pollutants.
But it expressly provided that nothing in the subsection “shall be construed to authorize the '

ition on any person of air pollution control requirements.” Acs-ﬁ-te-daqne-heme_gh%pem‘t;/_

_section 103(g was tevised in conference to include the term “nonregulatory” to describe the

“strategies and technologies™ the subsection was intended to promote, and this point was
underscored in the conference report. H.R. Conf. Rep. No. 101-952, at 349 (1990). Inits
treatment of the climate change issue in the CAA amendments, Congress indicated that it -

. . . . PR N = # I
awaited further information before making decisions on the need for regulation. ’: Rt
Yoreig e cand
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Beyond Congress’ specific CAA references to CO2 and global warming, another aspect .

l of the Aciﬁutions againsi readingconsiuing its-fasially-broad provisions to authorize regulation /(

to address’climate change The CAA provisions addressing stratospheric ozone depletion
demonstrate that Congress has understood the need for specially tailored solutions tq-\'élobal

——

i atmospheric'¢change; and has expressly granted regulatory authority when it has concluded that ~ £».5, ol

controls may be needed as part of those solutions. Like climate change, the causes and effects of 7¢rer ¥
stratospheric ozone depletion are global in nature. Anthropogenic substances that deplete A e
stratospheric ozone are emitted around the world and are very long-lived; their depleting effects

and the consequences of those effects occur on a global scale. In the CAA prior to its

amendment in 1990, Congress specifically addressed the problem in a separate portion of the

statute (part B of title I) that recognized the global nature of the issue and called for negotiation

of international agreements to ensure world-wide participation in research and any control of

stratospheric ozone-depleting substances. In the 1990 CAA amendments, Congress again

addressed the issue in a discrete portion of the statute (title VI) that similarly provides for
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coordination with the international community. Moreover, both incarnations of the CAA’s
stratospheric ozone provisions contain express authorization for EPA to regulate as scientific
information warrants. In light of this CAA treatment of stratospheric ozone depletion, it would
be anomalous to conclude that Congress intended EPA. to address climate change under the
CAA’s general regulatory provisions, with no provision recognizing the international dimension
of the issue and any solution, and no express authorization to regulate.

In fact, other congressional actions confirm that it would be unreasonable to conclude that
Congress intended to authorize regulation under the CAA to address climate change. Starting in
1978, Congress passed several pieces of legislation specifically addressing climate change. With
the National Climate Program Act of 1978, 15 U.S.C. 2901 et seq., Congress established a
“pational climate program” to improve understanding of “climate processes, natural and man
induced, and the social, economic, and political implications of climate change” through
research, data collection, assessments, information dissemination, and international cooperation.
In the Global Climate Protection Act of 1987, 22 U.S.C. 2651 note, Congress directed the
Secretary of State to coordinate U.S. negotiations concerning climate change, and EPA to
develop and propose to Congress a coordinated national policy on the issue. Three years later,
Congress passed the Global Change Research Act of 1990, 15 U.S.C. 2931 et seq., establishing a
Committee on Earth and Environmental Sciences to coordinate a 10-year research program. That
statutet was enacted one day after the CAA Amendments of 1990 was signed into law. Also in
1990, Congress passed Title XXIV of the Food znd Agriculture Act, creating a Global Climate
Change Program to research global climate agricultural issues (section 2401 of Pub.L. 101-624).

With these statutes Congress sought to develop a foundation for considering whether
future legislative action was warranted. From federal agencies, it sought recommendations for
national policy and further advances in scientific understanding and possible technological
responses. It did not, however, authorize any federal agency to take any regulatory action in
response to those recommendations and advances. In fact, Congress declined to adopt other
legislative proposals, contemporaneous with the bills to amend the CAA in 1989 and 1990, to
require GHG emissions reductions from stationary and mobile sources (see, e.g., S. 1224, 101%
Cong. (1989); H.R. 566, 101* Cong. (1990)).7 While Congress did not expressly preclude
agencies from taking regulatory action under other statutes, its rejection of specific proposals to -
regulate GHGs for climate change purposes strongly indicate that Congress was awaiting further
information before deciding itself whether climate change regulation was warranted.

"The fact that many of these bills were considered in the context of national energy
policy, not air pollution policy, is further illustration that Congress did not consider the CAA a
vehicle for climate change regulation. See, e.g., S. 324, 101% Cong. (1989); H.R. 5521, 101*
Cong. (1990).
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Since 1990, Cong%esQ has taken other actions consistent with the view that Congress has
not authorized regulatiory\'-fb?ajmate change purposes. Following ratification of the UNFCCC-,
nations party to the Convention negotiated the Kyoto Protocol calling for mandatory reductions
in developed nations’ GHG emissions. The Clinton Administration signed the Protocol but did
not submit it to the Senate for ratification. In 1997 the Senate adopted, by a vote of 95 - 0, the
Byrd-Hagel Resolution stating that the Senate would not ratify any climate change protocol that
mandated U.S. GHG emission reductions without mandates placed on developing country parties
or that would result in serious harm to the U.S. economy. Congress also attached language to
appropriations bills that until recently barred EPA from implementing the Kyoto Protocol
without Senate ratification (see, e.g., the so-called Knollenberg amendments to FY 1999 and
2000 VA-HUD and Independent Agencies Appropriations Acts]).® While I do not exhaustively
survey here the history in Congress of failed legislative proposals to regulate CO2 and other
GHGs, that context nevertheless informs my legal opinion. NSince enactment of the 1990 CAA
amendments, numerous bills to control GHGs emissions from mobile and stationary sources
failed to win passage (see, e.g., H.R. 2663, 102d Cong., 1 Sess. 137 Cong. Rec. H4611 (daily
ed. 1991).

As noted above, the Supreme Court has ruled that facially broad grants of authority must
be interpreted in the context of the statute’s purpose, structure and history and other relevant
congressional actions. In Brown & Williamson, the Court reviewed an FDA assertion of
authority to regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA). That
statute contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,”
terms which the statute also broadly defines. However, the FDCA does not specifically address
tobacco products while other federal laws expressly govern the marketing of those products.

Notwithstanding the FDCA’s facially broad grant of authority, the Supreme Court
explained that “[i]n extraordinary cases, . . . there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.” Brown & Williamson, 120 S.Ct. at
1314. The Court noted that FDA was “assert[ing] jurisdiction to regulate an industry constituting
a significant portion of the American economy,” despite the fact that “tobacco has its own unique
political history” that had led Congress to create a distinct regulatory scheme for tobacco
products. Id. at 1315. The Court concluded that FDA’s assertion of authority to regulate tobacco
was “hardly an ordinary case. ” Id. The Court analyzed FDA’s authonty in hght of the language,
structure and history of the FDCA and other federal legislation
specifically addressing tobacco regulation. Based on that analysis, it determined that Congress
did not “intend([] to delegate a decision of such economic and political significance . . . in so
cryptic a fashion.” Id.

*Since the President has made clear that the U.S. will not become a party to the Kyoto
Protocol, there has been no continuing need for that restriction.
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Regulation of éeﬁvmg_ that might lead to climate change would have even greater
potential significance. Regulation of GHGs Wwould affect every sector of the US economy and
could threaten the overall health of the US gconomy. Even everyday activities such as heating
homes, going to school or work, and ing hospitals, would be affected. Mf@e most
abundant anthropogenic GHG is CO2, whi¢h is emitted whenever fossil fuels such as coal, oil,
and natural gas are used to produce enerz. Because the U.S. economy depends heavily on fossil
fuels, industry and consumers across the dountry would be implicated by any decision to require
reductions in CO2 emissions. In view of the unusually large implications of climate change
regulation, it is unreasonable to believe that Congress intended “to delegate a decision of such . .

| . significance . . . in so cryptic a fashion.” Id. Under our constitutional system, an administrative
agency properly awaits congressional direction before addressing a fundamental policy issue such
as climate change, instead of searching for authority in an existing statute that was not designed
or enacted to deal with the issue. I therefore conclude the CAA cannot be reasonably interpreted
as authorizing regulation'fo adéres climate change. .
¥ evn I'Sons ‘."E“aﬁ‘: ai“\ii“}!l /’ C’d“‘l"lﬁii ‘-’"#-’2'

Even though the CAA does not authorize regulation to address climate change, the
potential contribution of anthropogenic CO2 and other GHG emissions to climate change is still
properly the subject of research and other activities under CAA section 103. In particular, EPA
may continue to develop, evaluate, and demonstrate nonregulatory strategies and technologies for
preventing CO2 and other GHG emissions under section 103(g). EPA’s efforts in this regard
answer Congress’ consistent call for advances in our understanding of the climate change issue.

As the discussion above makes clear, lack of authority under the CAA to impose
regulation to address climate change does not leave the federal government powerless to address
the issue. The CAA and other federal statutes provide the federal government with ample
authority to conduct the research necessary to better understand the nature, extent and effects of
arly human-induced climate change and to develop technologies and non-regulatory sirategies

that will help achieve GHG emission reductions to the extent they prove necessary. ‘Congress, of |

-~
7

course, is-empowered tomay decide that further efforts are necessary and pass specific legislation ’\-‘

- to that effect. s i R
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B. Definition of “Air Pollutant”

Even if the CAA did authorize climate change regulation, the issue would still remain
whether anthropogenic emissions of CO2 and other GHGs meet the statute’s definition of “air
pollutant.” CAA section 302(g) defines “air pollutant” as “any air pollution agent or
combination of such agents, including any physical, chemical, biological, radioactive . . .
substance or matter which is emitted into or otherwise enters ambient air. Such term includes
any precursors to the formation of any air pollutant-, to the extent the Administrator has
identified such precursor or precursors for the particular purpose for which the term “air
pollutant’ is used.” The CAA does not define “air pollution agent” or “air pollution.”
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The Cannon memorandum interprets the definition of “air pollutant” as meaning “any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or
otherwise enters ambient air.” It fails to address, and effectively reads out, the root of the
definition, “any air pollution agent or combination of such agents.” The result is an
interpretation seemingly cut loose from the term being defined — an “air pollutant” is virtually
anything that enters the air regardless of whether it pollutes the air. Common sense and the
evolution of the “air pollutant” definition suggest a different interpretation that comports with the
ordinary meaning of “air pollutant™ and gives meaning to all the words of the definition — an “air
pollutant” is something that causes or contributes to air pollution, takes one of several forms
(physical, chemical, biological or radioactive), and enters the ambient air; it also includes
precursors to air pollutants.

The CAA’s legislative history confirms that causation is integral to the meaning of “air
pollutant.” As originally drafted, the CAA did not include a definition of “air pollutant,”
presumably because Congress thought a definition unnecessary. When the Act was amended in
1970, a definition was added stating that “‘air pollutant’ means an air peHuatantpoliution agent or
combination of such agents,” the core of the definition in effect today. Congress gave no
explanation for adding the definition or of the definition itself'? In 1977 when Congress sought

%Pollutant” is defined by the AmericanHeritageWebster s Ninth New Collegiate
Dictionary (2é-cellege-ed-19910) at 96011, as “[slomething that pollutes;-esp—yvaste-material
that-contaminates-air; soil;-or-water.” The-verb-“pPollute,” in turn, is defined as “ft}o-make-unfit

or-or-harmful-te-living things;-esp-by-the-addition-of waste-matter“to make physically impure or
unclean™ or “'to contaminate (an environment) esplecially] with man-made waste.” Id. Hence,
the concept of an air “pollutant” or “polluting” the air includes the notion of harmful effects
associated with releasing substances, especially wastes, into the air.

= 5 B’ = T

‘%Since the statute does not define the term “agent,” it is reasonable to interpret it in
manner consistent with its ordinary meaning: “something that produces or is capable of
producing an effect: an active or efficient cause” (Webster ’s Ninth New Collegiate Dictionary
(1990) at 64).
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to address air pollution stemming from radioactive materials, the phrase “including any physical,
chemical, biological, radioactive . . . substance or matter which is emitted into or otherwise
_enters ambient air” was appended to the definition. Congress again gave no explanation, but the
Likelyreasenforcontext of the change wwas-te-makes clear its purpose — to establish that virtually
any type of substance, including radioactive substances, could be an air pollution agent. If
Congress had instead intended to establish that an air pollutant is any physical, biological,
chemical, or radioactive substance entering the air, it presumably would have dropped the
causation language from the definition as moot. In 1990 the last sentence of the definition was
added, stating that precursors of air pollutants are themselves air pollutants. Congress once again
gave no explanation, but adding the sentence would have been unnecessary had the definition
already encompassed everything physical, chemical, biological or radioactive that enters the air.
In all, the legislative evolution of the “air pollutant” definition demonstrates that Congress never
wavered in its view that an air pollutant is something that causes or contributes to air pollution.

Interpreting the definition of “air pollutant” to preserve the notion of causation fits well
with the CAA’s use of the term in articulating the statutory test for regulation. The CAA
provisions authorizing regulation of any “air pollutant” generally call for a determination that the
air pollutant causes or contributes to air pollution which may reasonably be anticipated to
endanger public health or welfare (e.g., sections 111, 112, and 202). The provisions reflect the
definition of “air pollutant” as a substance that causes or contributes to air pollution and require a
further showing that the resulting air pollution is likely to endanger public health or welfare.

Considering the text, history and structure of the CAA, I conclude that the Act’s
definition of “air pollutant” includes a causation test: for a substance to be an air pollutant, it
must cause or contribute to air pollution (or be a precursor of a substance that causes or
contribute to air pollution). Meeting that test obviously requires consideration of available
scientific evidence regarding the effect of a substance on air quality. To the extent available
information establishes that a substance (or its precursor) causes or contributes to air pollution
and is a physical, chemical, biological or radioactive substance emitted into or otherwise entering
the ambient air, it may properly be considered an “air pollutant” under the CAA.

C.  Status of CO2 and Other GHGs under the CAA et %ffff A
i

Whether anthropogenic emissions of CO2 and other GHGs, as sucl’L are “air pollutants™
under the CAA depends on whether those emissions meet the criteria of thi statutory definition
discussed above: (1) do such emissions cause or contribute to air pollution’ directly or as
precursors to other substances that have such an effect, (2) do they take the form of a physical,
chemical, biological, or radioactive substance, and (3) are they emitted or do they otherwise enter
ambient air?

For anthropogenic emissions of CO2 and other GHGs, the first criterion of the “air
pollutant” definition — do they cause or contribute to air pollution — is decisive. By definition
they are “greenhouse gases™ in that they trap heat in the earth’s atmosphere and thereby have the

13



potential to raise atmospheric temperatures. However, the legal question is whether

anthropogenic emissions of these gases cause or contribute to air pollution. The science of

climate change is extraordinarily complex and still evolving. Many critical questions remain - . 5
regarding the causes, extent, timing, and effects of climate change. The Agency has@eterminecl] @ god
that there remain key uncertainties in our understanding of the factors that may affect future

climate change. Predicting future climate change necessarily involves a complex web of

economic and physical factors including: our ability to predict future anthropogenic emissions of

GHGs and acrosols; the fate of these emissions once they enter the atmosphere (e.g., what

percentage are absorbed by vegetation or are taken up by the oceans); the impact of those

emissions that remain in the atmosphere on the radiative properties of the atmosphere; changes in

critically important climate feedbacks (e.g., changes in cloud cover and ocean circulation);

changes in temperature characteristics (e.g., average temperatures, shifts in daytime and evening
temperatures); changes in other climatic parameters (e.g., shifts in precipitation, storms); and

ultimately the impact of such changes on human health and welfare (e.g., increases or decreases

in agricultural productivity, human health impacts). Substantial scientific uncertainties limit our

ability to assess each of these factors and to separate out those factors resulting from natural

variability from those that are directly the result of increases in anthropogenic GHGs. Thus, CO2

and other GHGs are not “air pollutants” as that term is defined by the CAA and used in its

regulatory provisions.

The Cannon memorandum pointed out that CAA section 103(g) itself refers to CO2 as an
“air pollutant.” But as the memorandum’s relegation of that point to a footnote suggests, that
reference alone is not sufficient to establish CO2 as meeting the Act’s “air pollutant” definition.
The purpose of section 103(g) is clearly not to enshrine any particular emission as an air
pollutant. In calling on EPA to improve “nonregulatory” strategies and technologies for
preventing or reducing “multiple™ air pollutants, section 103(g)(1) lists a number of emissions to
be addressed. That provision also specifies that EPA’s program focus on emissions from fossil
fuel power plants and the potential for fuel conservation and fuel switching to reduce emissions.
Since either reduction strategy would also have the effect of reducing CO2, section 103(g)(1)’s
reference to CO2 can be seen as no more than a recognition of that fact. Section 103(g) thus does
not dictate a particular conclusion regarding whether CO2 is an “air pollutant” under the CAA.
The statutory definition of “air pollutant” determines what may be considered an air pollutant,
and for the reasons given above, I have concluded that CO2 and other GHGs do not meet the

definition. , ' _
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Based on the analysis above, I ¢onclude that the CAA does not authorize regulation to
e}‘address climate change. In view of consistent conggssiona] action to learn more about climate
change, the absence of express authoﬁtjm-zegﬂam elimate-changé, no indication whatseeverof
congressional intent to provide such authority, and the far-reaching implications of regulation to
address climate change, I believe the EPA cannot assert jurisdiction to regulate in this area. In
addition, I conclude that CO2 and other GHGs are not “air pollutants” under the CAA in light of
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the scientific uncertainty that exists regarding the contribution that anthropogenic emissions of
these gases make to any climate change that occurs. The Cannon memorandum and the

statements by Mr. Guzy concerning this matter no longer represent the views of EPA’s General
Counsel.
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6/18/03 Draft — Reordered withewtwith new segues AND EDITS |

MEMORANDUM

SUBJECT:  EPA’s Authority to Impose Mandatory Controls to Address Climate Change under
the Clean Air Act

FROM: Robert E. Fabricant
General Counsel

TO: Christine Todd Whitman
Administrator -

1. Introduction a;nd Background -~

Vd

As you know, EPA has been peﬂt';;ned by the International Center for Technology
Assessment (ICTA) and a number ofdther groups to issue motor vehicle emission standards
under the Clean Air Act (CAA or Act) for carbon dioxide (CO2) and other greenhouse gases
(GHGs) associated with climate,éhange. Relevant to the Agency’s consideration of this petition is
an April 10, 1998 memorandur regarding “EPA’s Authority to Regulate Pollutants Emitted by
Electric Power Generation §0urces” from General Counsel Jonathan Z. Cannon to Administrator
Carol M. Browner. In tha¥ memorandum, Mr. Cannon concludes that CO?2 is an “air pollutant™
under the CAA and thus Subject to regulation under the CAA to the extent the criteria of any of
the Act’s regulatory provisions are met.

S
I bave reviewed Mr. Cannon’s memozandum and the text and histary ofthe CAA inthe
context of other congressional actions speciiically addressing climate change. Based on ’/ e
review, I have determined that—even-i nd-other GHGs-were-“cir-pollutants” under the Fan ;’""‘,{“’* )

O regulate for climate change purposes. In addition, T .~ Zsr. -=~< .

CAA;-the-Aet does not authorize EPA p
be an “air pollutant” under the CAA, available scientific P

have concluded that for a substance t¢
evidence must indicate that it ca
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anthropogenic,CO2 and other GHGs, as such, are not “air poI}utanté” under |
the CAA." This mem um explains the reasons for my conclusions and formally withdraws

'A GHG may be an “air pollutant” for otf?ﬁe_@&hﬁa&q\ air quality. For example,
rat

hydrotlourocarbons are GHGs that also deplete ospheric ozone) They are regulated for their
effect on stratospheric ozone under title VI of the At ; ,




Mr. Cannon’s April 10, 1998 memorandum as no longer representing the views of EPA’s General
Counsel. e —
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2 The Cannon Memorandum
Mr. Cannon’s memorandum (hereinafter “the Ca;i;Jon memorandum”) was prepared in

response to a request from Congressman DeLay to Administrator Browner. At a Fiscal Year
1999 House Appropriations Committee hearing, Congfessman DeLay questioned the
Administrator about an EPA document stating, in parf, that EPA currently has guthority under the
CAA to establish pallutio® Control requirements for, faur-peil 9

wer generatiop nitrogen oxides, sulfur dioxideﬂ’C02 and mer
Browner whether d with the statement, and in particular, wiie
allows EPA to regulate emis?iBn?hl‘GGZT'AdfﬂirﬂmamBmwne{agreed with the statement that
the CAA grants EPA broad authority to address certainpelatants, including those listed, and
agreed to Congressman DeLay’s request for a legal opinion on that point. The Cannon
memorandum was prepared in response to that request.
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The Cannon memorandum states that the CAA “provides that EPA may regulate a
substance if it is (a) an “air pollutant,” and (b) the Administrator makes certain findings regarding
such pollutant (usually related to danger to public health, welfare, or the environment) under one
or more of the Act’s regulatory provisions.” The memorandum further states that the CAA
section 302(g) definition of “air pollutant” is ~broad” and expressly “includes any physical,
chemical, biological, or radioactive substance or matter that is emitted into or otherwise enters the
ambient air.” The memorandum notes that a substance can be an air pollutant even though it is
naturally present in the air in some quantities, and that many pollutants already regulated by EPA
are emitted from naturai as well an anthropogenic sources (e.g., sulfur dioxide, particulate AEr, e
and volatile organic compounds). It then concludes that : ' ot 3 (IR AN
electric.paer-generation-uctuding &2, “are each a physical [and] chemical . . . substance > % e -
which is emitted into . . . the ambient air,” and hence, . . . an air pollutant within the meaning of ~_~. =/
the Clean Air Act” (quoting from a portion of the statutory definition of air pollutant). As further = w.® o
support for its conclusion, the memorandum cites CAA section 103(g), which refers to CO2 along
with a number of already regulated substances as “air poltutants.”

Turning to EPA’s authority under the CAA, the Cannon memorandum states that “EPA’s
regulatory authority extends to air pollutants, which, as discussed above, are defined broadly
under the Act . ..” The memorandum notes, however, that “a general statement of authority is
distinct from an EPA determination that a particular air pollutant meets the specific criteria for
EPA action under a particular provision of the Act.” According to the memorandum, several

*Gary S. Guzy, EPA’s General Counsel following Mr. Cannon, also addressed EPA’s
authority to regulate CO2. This memorandum will review and address his statements, as well.



CAA provisions potentially applicable to the four emissions of concern from utilities require “a
determination by the Administrator regarding the air pollutants® actual or potential harmfill effects
on public health, welfare or the environment.” The memorandum explains that EPA already
regulates nitrogen oxides, sulfur dioxide and mercury based on determinations by EPA or
Corgress that those substances have negative effects on public health, welfare, or the
environment. With respect to CO2, the memorandum states that “Iw]hile CO2 emissions are
within the scope of EPA’s authority to regulate, the Administrator has made no determination to
date to exercise that authority under the specific criteria provided under any provision of the Act.”

3. Other Previous EPA General Counsel Statements

Gary S. Guzy succeeded Mr. Cannon as EPA’s General Counsel and also addressed the
issue of whether EPA may regulate CO2 under the CAA. In congressional testimony and
subsequent correspondence, Mr. Guzy agreed with his predecessor’s conchusion that the CAA

definition of “air pollutant” is broad and encompasses CO2 even though it has natural as well as
man-made sources.’ .

Mr. Guzy also agreed that CO2, as an air pollutant, may be regulated under the CAA. to
the extent the criteria of any of the Act’s regulatory provisions are met. In Mr. Guzy’s view,
“Given the clarity of the statutory provisions defining ‘air poltutant’ and providing authority to
regulate air pollutants, there is no statutory ambiguity™ regarding whether EPA may regulate
CO2 under the CAA. He also stated that the absence of a CAA provision explicitly authorizing

Mr. Guzy testified before the Subcommittee on National Economic Growth, Natural
Resources and Regulatory Affairs of the Committee on Government Reform, and the House
Subcommittee on Energy and the Environment of the House Committee on Science on Oct. 6,

1999, and he responded to correspondence from one or both subcommittees on December 1,
1999, February 16, 2000, and July 11, 2000.

“Lerter to the Subcommittee on National Economic Growth, Natural Resources and
Regulatory Affairs of the Committee on Government Reform, and the House Subcommittee on
Energy and the Environment of the House Committee on Science, December 1, 1999,



climate change regulation does not mean that EPA cannot regulate CO2 under CAA provisions
authorizing regulation of air pollutants generally, provided the applicable criteria for regulation
are met: “Explicit mention of a pollutant in a statutory provision is not a necessary prerequisite to
regulation under many CAA statutory provisions.” :

4. Clean Air Act Authority to Address Climate Change




As part of the Agency’s consideration of the petition and related public comments, I have
reviewed the Cannon memorandum and Guzy statements regarding whether CO2 is an “air
pollutant” under the CAA and whether the CAA authorizes CO?2 regulation.® I have considered
the statutory definition of “air pollutant” and whether CO2 and other GHGs, as such, fall within
that definition. -I have also considered the broader issue of whether it is reasonable to interpret the
CAA’s general regulatory authorities as available to address climate change in view of the
unusually large economic and societal significance such regulation.may have. _Based on the
analysis set forth below, I have reached two conclusions. First, evenif GHGs were-“air

< hether or not GHGs meet the statutory definition of “air
pollutant,” the CAA does not authorize EPA to issue control requirements to address concerns
about their role in ¢ change,~Although the Act specifically authorizes information
development an n-regulatory™ measures related to climate change, there is no indication that
Congress intended to grant EPA regulatory authority in this area. jMoreover, in light of the
Supreme Court’s recent decision in Food and Drug Administration v. Brown & Williamson
Tobacco Corp., 120 S.Ct 1291 (2000) (hereinafter Brown & Williamson), it is clear that an
administrative agency properly awaits congressional direction on a fundamental policy issue such
as climate change, instead of trying to find new authority in an existing statute that was not
designed or enacted to deal with that issue, Second, CO2 and other GHGs, a5 such, aredo not fall
within the CAA definition of “air polutants™under the- CAApollutant” considering currently
available scientific evidence. As a result, even assumirig CAA authority for climate change
regulation, the EAA’sAct’s provisions authorizing regulation of any “air pollutant” are not
available to regulate CO2 and other GHGs.

A. CAA Authority for Climate Change Regulation

The Cannon memorandum assumed that if CO?2 were an “air pollutant” under the CAA,
EPA would have authority to regulate it under the CAA to the extent the Act’s criteria for
regulation were met. That assumption was based on the fact that some CAA provisions authorize
regulation of any “air pollutant” if the Administrator finds, among other things, that the pollutant
causes or contributes to air pollution that may reasonably be anticipated to harm “public health or
welfare” or the environment. CAA section 302(h) specifies that the statute’s references to
“welfare” include “effects on . . . climate.”

350 AN

150 examined the broader issue of

. 6Thjs memorandum uses the term “regulation” to refer to legany bmdmg requirements
promulgatec_l by an agency under statutory authority. It does not include voluntary measures that
emission sources may or may not undertake at thejr discretion.



whether the CAA authorizes regulation for climate change purposes. As instructed by the
Supreme Court’s opinion in Brown & Williamson, 1 have reviewed the CAA’s facially broad
grants of authority in the context of the statute’s purpose, structure and history and other relevant
congressional actions to determine whether such grants reach the climate change issue. Based on
my review, I have concluded that the CAA does not authorize climate change regulation.

Three codified and uncodified provisions of the CAA expressly touch on matters related to
climate change. Specifically, uncodified section 821 of the CAA. Amendments of 1990 requires
measurement of CO2 emissions from utilities subject to permitting under title V of the Act. CAA
section 602 of the CAA directs EPA to determine the “global warming potential” of substances
that deplete stratospheric ozone. CAA section 103(g) calls on EPA to develop “nonregulatory”
measures for the prevention of multiple “air pollutants” and lists several air pollutants and CO2
for that purpose. None of these provisions authorize re ion, and two of them expressly
preclude their use for authorizing regulation (CAA sections 103(g) and 602).

- All three provisions were enacted in 1990, when the CAA was last amended. By that
time, climate change had become a prominent national and international issue. During the 1980s,
scientific evidence about the possibility of climate change led to growing public concern both in
the U.S. and abroad. In response, the U.S. and other nations developed the United Nations
Framework Convention on Climate Change (UNFCCC) beginning late in that decade. President

George H. W. Bush signed, and the U.S. Senate approved, the UNFCCC in 1992, and the
UNFCCC took effect in 1994, )

The UNFCCC established the “ultimate objective” of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system” (Article 2 of the UNFCCC). Developed nations that joined
the UNFCCC also agreed to the nonbinding “aim®* of returning individually or jointly to their 1990
levels of anthropogenic CO2 and other GHG emissions (Article 4, Commitment 2). All parties to
the UNFCCC agreed on the need for further research to determine the level at which GHG
concentrations should be stabilized, acknowledging that “there are many uncertainties in
predictions of climate change, particularly with regard to the timing, magnitude and regional
patterns thereof”(findings section of UNFCCC).

A central issue for the UNFCCC — whether binding emission reduction requirements
should be set — was also considered in the context of amending the CAA. A Senate committee
included in its CAA amendment bill a provision requiring EPA to set CO2 emission standards for
motor vehicles. However, the bill on which the full Senate voted did not include that provision,
and the bill eventually enacted was silent with regard to motor vehicle CO2 emission standards,
Instead, Congress enacted the three provisions described above, calling on EPA to conduct

research and collect information related to climate change and develop “nonregulatory” strategies
for reducing CO2 emissions.

Only the research and development provision of the CAA — section 103 — specifically



mentions CO2, and the legislative history of that section indicates Congress sought a sound
scientific basis on which to make future decisions on climate change. Representatives Roe and
Smith, two of the principal authors of section 103 as amended, explained that EPA’s “science
mandate” needed updating to deal with new, more complex issues, including “global warming.”
Committee on Environment and Public Works, U.S. Senate, 4 Legislative History of the Clean
Air Act Amendments of 1990, 8. Rep. 103-38, Vol II at 2776 and 2778 (1993). They expressed
concern that EPA’s research budget had been too heavily focused on supporting existing
regulatory actions when the Agency also needed to conduct long-term research to “enhance
EPA’s ability to predict the need for future action.” Id. at 2777. As Mr. Roe explained:

“[W1le have learned over the last 20 years that air pollution problems are complex and that
casy answers are not readily forthcoming. . . [T]his amendment is premised on the belief
that without a sound scientific foundation, even our most well intentioned efforts to
improve air quality are doomed to failure.” Id.

In providing EPA with expanded research and development authority, Congress did not
provide commensurate regulatory authority. In section 103(g), Congress directed EPA to
establish a “basic engineering research and technology program to develop, evaluate and 2
demonstrate” strategies and technologies related to air emissions and specifically called for u*:‘::(— i
improvements in such measures for preventing CO2 as well as i T [RS=EREE
But it expressly provided that nothing in the subsection “shall be construed to authorize the = _
imposition on any person of air pollution control requirements.” As-it0-drive-home-the poins, "~
Section [03(g) Was revised in conference to include the term “nonregulatory” to describe the
“strategies and technolo gies” the subsection was intended to promote, and this point was
underscored in the conference report. H.R. Conf Rep. No. 101-952, at 349 (1 990). In its (;'
treatment of the climate change issue in the CAA Amendment, Congress strongly implied that it .- .
awaited further information before making decisions on the need for regulation. '
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Beyond Congress’ specific CATA references to CO2 and globai- armfng, 0 'i-;aspects of

the Act caution against reading its facially broad preﬁgigﬂ&-t@mﬂiaﬁ@@gigﬁon of activities
that might contribute to climate changeregulation. As se mmenters noted) the principal
CAA mechanism for addressing emissions from numerous or diverse sources — establishment and
implementation of national ambient air quality standards (NAAQS) — seems poorly suited to
addressing the global nature of climate change. CO2 and other key GHGs aré emitted by
anthropogenic sources all over the worl S0l Sithey spread
throughout the earth’s atmo phel}qc Any climate forcing they cause would occur at a global leve] »

SHENaveRIobakconsequences;-althe gh-tHe-eonsequenees RoLta-yamsverggion - (Given
the global eausas-and"eﬂs? of any climate change, no single U.8./state could reasonably be

expected to attain or maintdin compliance with a NAAQS for ong of these GHGs, nor would it
necessarily benefit from O any compliance it might achieve. Whj.ie EPA has not fully considered
the feasibility and implications of setting NAAQS for GHGs, it i$ clear that use of the NAAQS

regime to address climate change would raise extremely difficulf issues of science and domestic
and foreign policy. ‘ ?
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The CAA provisio { addressing stratospheric ozone depletion demonstrate that Congress
itself has understood the n‘;; for specially tailored solutions to;global air-peliution
preblemsatmospheric-eftamge’ and has expressly granted regulatory authority when it has I
conciuded that controls may be needed as part of those solutions. Like climate change, the causes
and effects of stratospheric ozone depletion are global in nature. Anthropogenic substances that
deplete stratospheric ozone are emitted around the world and are very long-lived; their depleting
effects and the consequences of those effects occur on a global scale. In the CAA prior to its
amendment in 1990, Congress specifically addressed the problem in a separate portion of the
statute (part B of title I) that recognized the global nature of the preblemissue and called for |
negotiation of international agreements to ensure world-wide participation in research and any
control of stratospheric ozone-depleting substances. In the 1990 CAA amendments, Congress
again addressed the issue in a discrete portion of the statute (title VI) that similarly provides for
coordination with the international community. Moreover, both incarations of the CAA’s
stratospheric ozone provisions contain express authorization for EPA to regulate as scientific
information warrants. In light of this CAA treatment of stratospheric ozone depletion, it would
be anomalous to conclude that Congress intended EPA to address climate change under the
CAA'’s general regulatory provisions, with no provision recognizing the international dimension of
the issue and any solution and no express authorization to regulate.

In fact, other congressional actions confirm that it would be unreasonable to conclude that
Congress intended to authorize CAA climate change regulation. Starting in 1978, Congress
passed several pieces of legislation specifically addressing climate change. With the
GleballNational Climate ProteetionProgram Act_of 1978, 15 U.S.C. 2901 et seq., Congress
established a “national climate program———ltprogram” to improve understanding of “climate

rocesses. natural and man induced, and the social. economic and political implications of climate
change” through research, data collection assessments, information dissemination. and
international cooperation. In the Global Climate Protection Act of 1987. 22 U S.C. 2651 note,
Congress directed the Secretary of State to coordinate U.S. negotiations concerning climate
change, and EPA to develop and propose to Congress a coordinated national policy on the issue.
~FwelveThree years later, Congress passed the Global Change Research Act of 1990, i5 1.S.C
2931 et seq., establishing a Committee on Earth and Environmental Sciences to coordinate 2 10-
year research program-(eite}. The Giobai Change Research Act was enacted en-the-sameone day
asafter the CAA Amendments of 1990 was signed into law. Also in 1990, Congress passed Title
XXIV of the Food and Agriculture Act, creating a Global Climate Change Program to research
global climate agricultural issues (eitesection 2401 of Pub [, 101-624).
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With all-threethese statutes Congress sought to develop a foundation for future 19?;%7 |

se8 on climate change. From federal agencies, it sought recommendations for national policy
and further advances in scientific understanding and possible technological responses. It did not,
however, authorize any federal agency to take any regulatory action in response to those
recommendations and advances. In fact, Congress declined to adopt other legislative proposals,
contemporaneous with the bills to amend the CAA in 1989 and 1990, to require GHG emissions
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reductions from stationary and mobile sources (see, e. g., [cite to Byran and Cooper-Synar bills]).”
While Congress did n9t expressly preclude agencies from taking regulatory action under other
statutes, its actions.on’climat : i strongly indicate that Congress awaited _
further information before deciding itself whether climate change regulation was warranted. . ;{ - s
Y {;p'c‘;';r-ﬂa"' M ft_’-}.:ag

Since 1990, Congress has taken other actions consistent with the view that regulation of <+
activities that might contribute to climate changeregulation awartefiortinn angedssia i
Following ratification of the UNFCCC , nations party to the Convention negotiated the Kyoto
Protocol calling for mandatory reductions in developed nations’ GHG emissions. President
Clinton signed the Protocol but did not submit it to the Senate for ratification. In 1997 the Senate
adopted the Byrd—I'IageI Resolution statin -that-the-Senate-yrould-notra .-‘-'l avoteof 95 -0
expressing opposition to any climate change protocol that mandated U.S. GHG emission
reductions without the participation-ofsame mandates placed on developing country parties or
that would result in serious harm to the U S. economy. Congress also passed-sidersattached
language to appropriations bills that until recently barred EPA from implementing the Kyoto
Protocol without Senate ratification (see, e.g., [cite]). Moreover, bills to amend the CAAto
establish CO2 emission controls on stationary sources failed to win passage (see, e.g., H.R. 2663,
102d Cong., 1* Sess. 137 Cong. Rec. H4611 (daily ed. 1991) (congressional rejection of the
mandatory provisions of the so-called Cooper-Synar bills). [check]

As noted above, the Supreme Court has ruled that facially broad grants of authority must
be interpreted in the context of the statute’s purpose, structure and history and other relevant
congressional actions. In Brown & Williamson, the Court reviewed an FDA assertion of
authority to regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA). That
Statute contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,”
terms which the statute also broadly defines. However, the FDCA does not specifically address
tobacco products while other federal laws expressly govern the marketing of those products,

Prior to asserting jurisdiction, FDA had long held and represented to Congress that the FDCA
does not authorize regulation of tobacco products.

Notwithstanding the FDCA’s facially broad grant of authority, the Supreme Court
explained that “[i]n extraordinary cases, . . . there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.” Brown & Williamson, 120 S.Ct. at 1314.
The Court noted that FDA was “assert[ing] jurisdiction to regulate an industry constituting a
significant portion of the American economy,” despite the fact that “tobacco has its Own unique
political history” that had led Congress to create a distinct regulatory scheme for tobacco

"The fact that many of these bills were considered in the context of national energy policy,

not air pollution policy, is further illustration that Congress did not consider the CAA a vehicle for
climate change regulation.

10



products. Id. at 1315. The Court concluded that FDA’s assertion of authority to regulate

tobacco was “hardly an ordinary case. ” 1d. The Court analyzed FDA'’s authority in light of the S
language, structure and history of the FDCA and other federal legislation i i
specifically addressing tobacco regulation. Based on that analysis, it determined that Congress

did riot “intend[] to delegate a decision of such economic and political significance . . . in so
cryptic a fashion.” Id. ~ A
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CRegulation of activities that might lead fo climate change regulation-is-an-issue-ofhas
even greater potential significance. Regulation df CO2 would affect every sector of the US
economy and could threaten the overall health of the US economv. Even everyday activities such .
as heating homes, going to school or work, and running hospitals, would be affected. By-far the Pl
most abundant anthropogenic GHG is CO2, which is emitted whenever fossil fuels such as coal,
oil, and natural gas are used to produce energy, S i

consumers—indeedthe-health-ofBecause the U.S. economy —depends heavily on fossil fuels,
industry and consumers across the country would be implicated by any decision to Tequire
reductions in theseCO2 emissions. Potentially sensitive foreign policy issues would also be “-’7-"’"’
* raised._For example, decisions about domestic regulation could affect decisions by other )

countries about whether to regulate their GHG emissions. Any potential benefit of 1] S, \
regulation could be lost to the extent other nations decided to let their emissions significantly °
increase in view of .S, emission reductions. il viéw of the unusually large implications of
“climate change regulation, it is unreasonable to believe that Congress intended “to delegate a
decision of such . . . significance . . . in so cryptic a fashion.”, Under our constitutional system, an
administrative agency properly awaits congressional direction before addressing a findamental
policy such as climate change, instead of searching for authority in an existing statute that was not
designed or enacted to deal with the issuve. I therefore conclude the CAA cannot be reasonably

interpreted as authorizing climate change regulation. A ol i

sieelven though the CAA does not authorize climate-change regulationsit follows that |
OF-the-Aet-even-assuming-they-net-the-statute efinition-of that-term—_ heregulation of
activities that might contribute to climate change, the potential contribution of anthropogenic
CO2 and other GHG emissions to climate change is still properly the subject of research and other
activities under CAA section 103. In particular, EPA may continue to develop, evaluate, and
demonstrate nonregulaiory strategies and technolo gies for preventing CO2 and other GHG
emissions under section 103(g). EPA’s efforts in this regard answer Congress’ consistent call for
advances in our understanding of the climate change issu
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As the discussion above makes clear, lack of authority under the CAA to impose climate
change regulation does not leave the federal government powerless to address the issue. The
CAA and other federal statutes provide the federal government with ample authority to conduct
the research necessary to better understand the nature, extent and effects of any human-induced
climate change and to develop technologies and non-regulatory strategies that will help achieve

GHG emission reductions to the extent they prove necessary. eﬂm%&empewmdw‘&
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B. Definition of “Air Pollutant”

Even if the CAA did authorize climate change regulation. the issue would still remain
whether anthropogenic emissions of CO2 and other GHGs meet the statute’s definition of “air
pollutant.” CAA section 302(g) defines “air pollutant” as “any air pollution agent or combination
of such agents, including any physical, chiemical, biological, radioactive . . . substance or matter
which is emitted into or otherwise enters ambient air. Such term includes any precursors to the

formation of any air pollutant . . .” The CAA does not define “air pollution agent” or “air
pollution.”

The Cannon memorandum interprets the definition of “air pollutant™ as meaning “any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or
otherwise enters ambient air.” It fails to address, and effectively reads out, the root of the
definition, “any air pollution agent or combination of such agents.” The result is an interpretation
seemingly cut loose from the term being defined — an “air pollutant” is virtually anything that
enters the air regardless of whether it pollutes the air. Common sense and the evolution of the
“air pollutant” definition suggest a different interpretation that comports with the ordinary
meaning of “air pollutant”® and gives meaning to all the words of the definition — an “air
pollutant” is something that causes or contributes to air pollution, takes one of several forms
(physical, chemical, biological or radioactive), and enters the ambient air; it also includes B

precursors to air pollutants. — ,25;” g P e
SEE e

The CAA’s legislative history confirms that causation is integral to the meaning of “air
polilutant.” As originally drafted, the CAA did not include a definition of “air pollutant,”
presumably because Congress thought a definition unnecessary. When the Act was amended in
1970, a definition was added stating that “air pollutant’ means an air pollutant agent or
combination of such agents,” the core of the definition in effect today. Congress gave no
explanation for adding the definition or of the definition itself. In 1977 when Congress sought to
address air poilution stemming from radioactive materials, the phrase “including any physical,
chemical, biological, radioactive . . . substance or matter which is emitted into or otherwise enters = e T
ambient air” was appended to the definition. Congress again gave no explanation, but=the-idety™, 7 -
substances; Could bean airpolitipn agent. If Congress had instead intended to establish that an
air pollutant is any physical, biological, chemical, or radioactive substance entering the air, it
presumably would have dropped the causation language from the definition as moot. In 1990 the
Iast sentence of the definition was-added, stating that precursors of air pollutants are themselves

air pollutants. Congress once again gave no explanation, but adding the sentence would have

SEa =
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“Pollutant” is defined by Webster’s Ninth New Collegiate Dictionary (1990) as

“something that pollutes,” so the ordinary meaning of “air pollutant” would be something that
pollutes the air.



been unnecessary had the definition already encompassed everything physical, chemical,
biological or radioactive that enters the air. In all, the legislative evolution of the “air pollutant”
definition demonstrates that Congress never wavered i its view that an air pollutant is something
that causes or contributes to air pollution.

Interpreting the definition of “air pollutant” to preserve the notion of causation fits well
with the CAA’s use of the term in articulating the statutory test for regulation. The CAA
provisions authorizing regulation of any “air pollutant” generally call for a determination that the
air pollutant causes or contributes to air pollution which may reasonably be anticipated to
endanger public health or welfare (e.g., sections 111, 112, and 202). The provisions reflect the
definition of “air pollutant™ as a substance that causes or contributes to air pollution and require a
further showing that the resulting air pollution is likely to endanger public health or welfare.

Considering the text, history and structure of the CAA, I conclude that the Act’s
definition of “air pollutant” includes a causation test: for a substance to be an air pollutant, it
must cause or contribute to air pollution (or be a precursor of a substance that causes or
contribute to air pollution). Meeting that test obviously requires consideration of available
scientific evidence regarding the effect of a substance on air quality. To the extent available
information establishes that a substance (or its precursor) causes or contributes to air pollution
and is a physical, chemical, biological or radioactive substance emitted into or otherwise entering
the air, it may properly be considered an “air pollutant” under the CAA.

4

C.  Status of CO2 and Other GHGs under the CAA LT e e
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Whether anthropogenic emissions of CO2 and other GHGs, as such, are “air pollutants”
under the CAA depends on whether those emissions meet the criteria of the statutory definition
discussed above: (1) do such emissions cause or contribute to air pollution directly oras
precursors to other substances that have such an effect, (2) do they take the form of a physical, -
chemical, biological, or radioactive substance, and (3) are they emitted or do they otherwise enter
ambient ait?” o oo o0
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For anthropogenic emissions of CO2 and other GHGs, the first criterion of the “air
pollutant™ definition — do they cause or contribute to air pollution — is decisive. By definition they
are “greenhouse gases” in that they trap heat in the earth’s atmosphere and thereby have the
potential to raise atmospheric temperatures. However, the legal question is whether
anthropogenic emissions of these gases cause or contribute to air pollution. The science of
climate change is extraordinarily complex and still evolving. Many critical ‘questions remain
regarding the causes, extent, timing, and effects of climate change. The Assistant Administrator
for Air and Radiation fer-semeone-else-at EPA-orin-the-covernme hat-can-be-considered-an
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uncertainties in our understanding of the factors that may affect future climate chanee. Predictin
future climate change necessarily involves a complex web of economic and physical factors
including: our ability to predict future anthropogenic emissions of GHGs are-causing-or

eribut iF-pollution—On-that basis— T conclude-the and aerosols; the fate of these
emissions once they enter the atmosphere e.g.. what percentage are absorbed by ve etation or

are taken up by the oceans): the impact of those emissions that remain in the atmosphere on the

radiative properties of the atmosphere: changes in critically important climate feedbacks ( e.g.
changes in cloud cover and ocean circulation); changes in temperature characteristics (e.g..

average temperatures, shifts in daytime and evening temperatures); changes in other climatic

itation, storms): and ultimately the im act of such changes on

impacts). Substantial scientific uncertainties limit our abil ity t0 assess each of these factors and to
separate out those factors resulting from natural variability

At Tel NEtar Vs -
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from those that are directly the result

of increases in anthropogenic GHG-emissions-mays. Thus, we now conclude that CO2 and other
GHGs are not-be-censidered “ai pollutants” under-the-CAA-at-this time{Note toreviewers:

alrsa g by o 66
3 H

e )

Asas that term is used in the regulatory provisions of the Act.

Additionally, as the Cannon memorandum pointed out, CAA section 103(g) itself refers to
CO2 as an “air pollutant.” But as the memorandum’s relegation of that point to a footnote
suggests, that reference alone is not sufficient to establish CO?2 as meeting the Act’s “air
pollutant” definition. The purpose of section 103 (g) is clearly not to enshrine any particular
emission as an air pollutant, In calling on EPA to improve “nonregulatory” strategies and
technologies for preventing or reducing “multiple” air pollutants, section 103(g)(1) lists a number
of emissions to be addressed. That provision also specifies that EPA’s program focus on
emissions from fossil fuel power plants and the potential for fuel conservation and fuel switching
to reduce emissions. Since either reduction strategy would also have the effect of reducing CO2,
section 103(g)(1)’s reference to CO2 can be seen as no more than a recognition of that fact. '°
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“Since section 103(g) specifically references CO2, it provides authority for the
development and improvement of “nonregulatory” strategies and technologies to reduce CO2
emissions, whether or not CO2 is an “air pollutant.” EPA Has exercised this authority to establish
voluntary programs, including Climate Leaders, for the reditction of CO2 emissions. These
programs are part of the President’s climate change pelicy and encourage voluntary reductions in
GHG emissions while additional scientific research is undertaken to reduce uncertainties regarding
climate change and man’s contribution to it (see,
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Section 103(g) thus does not dictate a particular conclusion regarding whether CO2 is an “air
pollutant™ under the CAA. The statutory defition of “air pollutant” determines what may be

considered an air pollutant, and for the reasons given above, I have concluded that CO2 and other
GHGs do not meet the definition.

-—

4. Conclusion N n AR

- Wy o =
Based on the analysis above, I conclude that the CAA does not authorize regulation of

activities that, might contribute to climate change-regulation. In view of consistent congressional
action to lesrn more about climate change, the absence of express authority o regulate-climate - J &% .
change, no indication whatsoever of congressional intent to provide such authority, and the far-
reaching implications of climate change regulation, I believe the EPA cannot assert jurisdiction to
regulate in this area. In addition, I conclude that C2 and other GHGs are not “air pollutants”
under the CAA in light of the scientific uncertainty that exists regarding the contribution that
anthropogenic emissions of these gases make to any climate change that occurs. The Cannon

memorandum and the statements by Mr. Guzy concerning this matter no longer represent the
views of EPA’s General Counsel.
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www.whitehouse. gov/news/releases/Z002/02/climatechange.html).
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CREATOR:Kenneth L. Peel ( CN=Kenneth L. Peel/OU=CEQ/O=EOP [ CEQ ] )

RECORD TYPE: FEDERAL (NOTES MAIL)

CREATION DATE/TIME: 3-JUL-2003 16:53:32.00

SUBJECT:: 7-03-03 version of GC memo

TO:jennifer h. gibbs ( CN=jennifer h. gibbs/OU=ovp/O=eop@exchange@eop [ OVP ] )
READ : UNKNOWN

TO:allison boyd ( CN=allison boyd/OU=opd/O=eop@exchange@eop [ OPD ] )
READ : UNKNOWN

TO:paul r. noe ( CN=paul r. noe/OU=omb/O=eop@eop [ OMB ] )
_READ : UNKNOWN

TO:debbie s. fiddelke ( CN=debbie s. fiddelke/OU=ceq/O=eop@eop [ CEQ ] )
READ : UNKNOWN

'TO:jennifer h. mayfield ( CN=jennifer h. mayfield/OU=ovp/O=eop@exchange@eop [ OVP ]
READ : UNKNOWN

TO:jay p. lefkowitz ( CN=jay p. lefkowitz/OU=opd/O=eop@exchange@eop [ OPD ] )
READ : UNKNOWN

T0:barry s. jackson ( CN=barry s. jackson/OU=who/O=eop@eop [ WHO ] )
READ : UNKNOWN

TO:kyle sampson ( CN=kyle sampson/OU=who/O=eop@eop [ WHO ] )
READ : UNKINOWN

TO:philip j. perry ( CN=philip j. perry/OU=omb/O=eopleop [ OMB ] )
READ : UNKNOWN

TO:joel d. kaplan ( CN=joel d. kaplan/OU=who/O=eop@exchange@eop [ WHO ] )
READ : UNKNOWN

TO:davidson.alan@ijisigiep ¢ inet ( @ENIINSERIP-p.agP ¢ inet [ UNKNOWN ] )

READ : UNKNOWN

TO:nathan.hansen @R ¢ inet ( EEEDMARAIAEIN:c g9 @ inet [ UNKNOWN ] )

READ : UNKNOWN

TO: fabricant.robert@epa@iiii@@®ilgs @ inet ( fabricant.robertlepadifigiaige® ¢ inet

READ : UNKNOWN

TO:wehrum.billeepa M INARAAW @ inet ( wehrum. b111@epa~@ inet [ UNKNOWN

READ : UNKNOWN

TO:jaeger.lisaepa@iigifl@ inet ( jaeger.lisa@epa”@ inet [ UNKNOWN ] )
READ : UNKNOWN

TO:daryl 1. joseffer ( CN=daryl 1. joseffer/OU=omb/O=ecp@eop [ OMB ] )
READ : UNKNOWN :

TO:roberta 1. conde ( CN=roberta 1. conde/OU=ceq/O=eop@eop [.CEQ ] }
READ : UNKNOWN

TO:dana m. perino ( CN=dana m. perino/OU=ceq/O=eopleop [ CEQ ] )
9303249
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READ : UNKNOWN

TO:lauren j. vestewig ( CN=lauren j. vestewig/OU=opd/O=eop@exchange@eop [ OFD ] )
READ : UNKNOWN

TO:kimberly ellison ( CN=kimberly ellison/OU=who/O=eop@eop [ WHO ] )
READ : UNKNOWN

TO:sherron r. white {( CN=sherron r. white/OU=omb/O=eop@eop { OMB ] )
READ : UNKNOWN :

TO:marcus peacock ( CN=marcus peacock/OU=omb/O=eop@eop [ OMB ] )
READ : UNKNOWN

TO:charles d. mcgrath jr ( CN=charles 4. mcgrath jr/OU=ovp/O=ecop@exchange@eop [ OVP
READ : UNKNOWN

TO: jeffrey.b.clark@iRSRgAR ¢ inct ( JRSIDENENAENEoi @ ¢ inet [ UNKNOWN ] )

READ : UNKNOWN

TO:white.rhondaGepa (P inet ( white.rhondaCepaggP @ inet [ UNKNOWN ] )
READ : UNKNOWN

TO: andrew. emrich(iPOe ¢ inet (Mdcg d@Pé inet [ UNKNOWN ] )

READ : UNKNOWN

TO:holmstead.jeff@epa“@ inet ( holmstead.jeffGepadip @ inet { UNKNOWN ] )
READ : UNKNOWN

TO:james connaughton ( CN=james connaughton/OU=ceq/O=eop@eop [ CEQ ] )
READ : UNKNOWN

TEXT:
Group,

I am forwarding an email from EPA providing additional text on the GC
memo. This incorporates text distributed on Tuesday, plus other changes
indicated by Mr. Hannon. Please review carefully. I assume that the task
of careful editing of the underlying text still lies before us, as I
notice that no changes, whether technical or substantive, have yet been
made to the base 6-20-03 1:00 pm document. For instance, I notice several
continuing factual errors for which I remember several past proposed

fixes.
Thank you,

Ken Peel

e e e — — —— —— S o A o . o o o o o o o .

Kenneth L. Peel
NSC Director for International Environmental Affairs

CEQ Associate Director, Global Affairs
direct

—————————————————————— Forwarded by Kenneth L. Peel/CEQ/EOP on 07/03/2003
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hannon . johneepa(UNRERE>

07/03/2003 03:27:32 PM
Record Type: Record

To: Kenneth L. Peel/CEQ/(iigip
cc: Jaeger.LisaCepa@iinanD

Subject: 7-03-03 version of GC memo

(1) Attached is a revised version of the 6-20-03 1:00 pm version of
the GC memo. It has the following revisions:

* The text previously provided on ambient air, NAAQS, and CO2 as an
air pollutant has been added to the document.

* The description of the economic and political significance of
decisions on global climate change has been revised. This text
would likely go in the decision document, with a shorter summary
in the GC memo. For purposes of this version it has been added to

the GC memo.

* Throughout, the term global has been added as a modifier to
climate change.

* ' phe footnotes involving dictionary definitions have been revised.
* A few other edits have been made in various places.

(2) The following text has been drafted for inclusion in the decision
document, as a general response on the science issues raised by

commenters:

As explained in Section II above, citing various sources of
information, Petitioners contend that anthropogenic emissions of CO2,
CH4, N20, and BFCs are accelerating global climate change and emissions
of these compounds from motor vehicles contribute to the U.S. GHG,
inventory problem and present threats to public health and welfare.
Numerous comments were submitted supporting Petitioners and, in some
cases, citing to additional information or reports as further support.
See [cite to comment summary document]. In contrast, numerous other
comments disagreed, citing a wide range of other information countering
that in support of the petition. Id. We have reviewed the information
submitted by petitioners and commenters and have concluded that all of
the information was publicly and widely available at the time we
solicited comments on the petition. The information submitted by
petitioners and commenters does not add significantly to the body of
information available to the NRC when it prepared its 2001 report on

- ¢limate Change Science. We rely in this denial on NRC's objective and
independent assessment of the relevant science. The petition and
comments submitted on it do not include information that causes us to
gquestion the validity of the NRC's conclusions.

(See attached file: CO2petition.GCmemo7-03-03.wpd)
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- CO2petition.GCmemo7-03-03.wpd

me—mm=m=m============= AT'TACHMENT ] =c======sss===so====s
ATT CREATION TIME/DATE: 0 00:00:00.00

TEXT:
Unable to convert NSREOP0103:[ATTACH.D78]SREOP01300HT2EJ.001 to ASCII,

The following is a HEX DUMP:

FF575043B3500000010A0201000000020500000068490100000200001EC34C26C88B14C9E3B098
7A397190423033E9F6C78CD6CB8ABA5764F3EFA24F78A0717EA399408863065942F338D4657134
583B4FBG1BGOAC2949A34F9A5823AC15D1CF56805GEC6FDD12AOD62B9C90466DA887B3AF52EBBC
FF0589379111F6C77C45394E0E07EDD10DC6640D83E1FB7041FB10701FOA55449BA7D2B7B3F48B
9493D8304A549D7D0A61890EC6ECALCSACB6CIA2ACIBEF13572D58CF7F3098D4B61E62FD4CIESS
8F96AC85F8E2ESB6FE73F58BA2493A44A73CADCC61E8488EFESF02E92BD42FE60BAE22F25D2348
36E99895C84D68517A05630E69CADAYE3IDCOE79FD639EFOF98BEL6F6A72BD2DD6764C32RA2344A0
ASAF2B5368BB1E4BBOD9830F10FF418DDC623A5C92422A82065DC6E296452531CF7B66321D4FB9
9E5SEEBOAE5116C0CF113F148E4922190D8AD7870444BD81732316BC9C57B1678C80BDDCAOES6CD
D0686091408BOBOES75B711D45B4F68F3F2EA3BIC974022238E6D181165D2F452530FEB2C4D1C3
DB8DS5E7C359435C804E7B8630B28A48658636641C4FD694D855F4F4FEB4494FEES764AFCBOBDS
D2A9BSD1E940D810F8AB470B0BIF87AADASS57B80C2EBDSED90842752E160C22C0789172C146E41
662EA59505AC3887E31A139F48EE16C4FF8047842E6A1DC2DB27AFD6024F3 629DFEBDB63800AIA
2A3F2ED9750200650000000000000000000000082301000000C10100008607000000550D000000
4E0000004709000009250100000006000000950900000830030000003A0000009B090000093103
00000087000000D5090000093701000000320000005C0A0000093102000000750000008E0A0000
09370100000032000000030B00000B301000000063000000350B0000085E010000000C00000098
0B000008770100000004000000A40B000008340100000014000000A80B00000802010000000F00
0OOOBCOB000008100100000002000OOOCBOBO000096D0100000017000000CDOB00000B30010000
0077000000E40B0000093102000000870000005BOC000009370100000032000000E20C00000931
0300000087000000140D0000093701000000320000009B0D000009310200000087000000CDODOO
0009370100000032000000540E000002080100000034010000860E00000B300B0000007E000000
BAOF00000B30080000004400000038100000020801000000900100007C10000009310200000087
0000000C120000093701000000320000009312000009310300000087000000C512000009370100
0000320000004C130000084E01000000020000007E130000020801000000060100008013000008
0501000000080000008614000000000000000000000000861400000208010000003F0200008E14
00000208010000008C010000CD1600000931030000008700000059180000083001000000550000
00E0180000083001000000E900000035190000083001000000F40000001E1A0000093701000000
32000000121B00000B3001000000E6000000441B0000020801000000DB0400002A1C0000083001
000000E3000000052100000B3001000000F1000000E8210000083001000000EE000000D9220000
0B3001000000EB000000C72300000B3001000000E8000000B22400000B3001000000E50000009A
2500000B3001000000E20000007F26000008B3001000000DF00000061270000083001000000DC00
0000402800000B3001000000E20000001C290000083001000000DF000000FE2900000830010000
00DC000000DD2A00000B3001000000D9000000B92800000B3001000000D6000000922C00000B30
01000000D3000000682D00000B3001000000D00000003B2E00000B3001000000CD0000000B2F00
000B3001000000CA000000D82F00000B3001000000E1000000A2300000083001000000DE000000
833100000B3001000000DB00000061320000083001000000D80000003C3300000B3001000000D5
00000014340000083001000000D2000000E9340000083001000000CF000000BB35000008300100
0000CC0000008A3600000B3001000000C900000056370000020801000000E80100001F38000002
080100000072000000073A00000208010000001C030000793A00000055080000003E000000953D
00000B3001000000E0000000D33D00000B3001000000DD000000B33E00000B3001000000DA0000
00903F00000B3001000000D700000062400000083001000000D4000000414100000B3001000000
43000000154200000B3002000000D7000000584200000B3001000000D40000002F4300000B3001
000000D1000000034400000B3001000000CE000000D44400000B3001000000CB000000A2450000
0B3001000000C80000006D4600000B3001000000C500000035470000083001000000C0000000FA
4700000942010000001D000000BA4800000B300100000040000000D7480000083001000000D400
0000174900000B3001000000D1000000EB4900000B3001000000CE000000BC4A00000B30010000
OOCBO000008A4BOOOOOB300100000008000000554C00000B3001000000C50000001D4D00000B30
01000000C2000000E24D000003300100000OBDOOO000A44E00000208010000001A010000614F00
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RECORD TYPE: FEDERAL (NOTES MAIL)

CREATOR:Kenneth L. Peel ( CN=Kenneth L. Peel/OU=CEQ/O=EQP@Exchange [ CEQ ] )

CREATION DATE/TIME:26-AUG-2003 14:12:15.00

SUBJECT: : RE: next revised version of legal memo

TO: Andrew . EnricHigSneanliiiliunere ( By o | LRIl [ U

READ : UNKNOWN

CC:Daryl L. Joseffer ( CN=Daryl L. Joseffer/OU=OMB/O=EOPEECP [ OMB ] )
READ : UNKNOWN

TEXT:
Andrew, then I have a possible "oops." I talked to Daryl Joseffer, and he

said the argument was necessary for a legal net. Based on that, I
proposed edits, which you should have received. Can you talk this through
with Daryl and come up with a unified position? I'm fine with whatever
the right legal argument happens to be, as long as it doesn't seem to be
arguing against our main argument. Sorry, too many "arguments," but I
hope you catch my drift. Daryl can be reached at (@il

From: Andrew.Emrich(Rji@ on 08/26/2003 10:52:42 AM

Record Type: Record

To: Kenneth L. Peel/cCrEqQ//{ARRADP

cc: .

Subject: RE: next revised version of legal memo

Ken, I did not receive a redline of the 8/25 9p draft, but as far as I can
tell, the "new" language in footnote 10 re: 103(g) that we were
discussing yesterday (i.e., language we received at 4:58p yesterday) is
not included in footnote 10, and the first sentence (the problematic one)
is compressed with the former footnote 11. I agree that the first
sentence in the new fn. 10 should go. I believe it unnecesarily draws
attention to the weakness of our B&W backwards argument (i.e., because EPA
lacks authority under the CAA to regulate global climate change, global
climate change is not "air pollution" and, in turn, CO2 and GHGs are not
"air pollutants"). It seems we could keep the footnote if we eliminate
the first and last sentences.

————— Original Message--—---

From: Kenneth L._Peel(gi@@ip@ig@® [mailto:Kenneth L. Peel~
Sent: Tuesday, August 26, 2003 9:11 AM

To: Emrich, Andrew; jaeger.llsa@epm
Daryl_L._Joseffer@omb ¢jigi@@® Allison_BoydGoa (g
Paul_R._Noe€omb

Subject: Re: next revised version of legal memo

(See attached file: co2petition.GCmem08—25.2CEQ.doc)

Group,
Here is a revised version of the GC memo, with a few edits agreed to last

002504
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Friday
reinserted. This version apparently contains new language in footnote

10. All
text was supposed to have been closed out by COB yesterday.

Ken

Kenneth L. Peel 08/26/2003 08:19:31 AM
(Embedded image moved to file: pic01854.pcx)

Record Type: Record
To: Jaeger.Lisalep
cc: See the distribution list at the bottom of this message

bec: Records Management@EOP
Subject: Re: next revised version of legal memo {Document link: Kenneth

L.
Peel)

Lisa,

In doing a quick review of this, it fails to contain a number of the edits
agreed to on Friday. I will send the group the correct edited version

shortly.

Thank you, Ken

From: Jaeger.Lisa@epadiiii@hgga$® on 08/25/2003 08:58:48 PM

Record Type: Record

To: Kenneth L. Peel/CEQ /gy

cc: Wehrum.Bill@ep
Subject: next revised version of legal memo

Revised 8-25-02.2 version for distribution
Thanks, L

coZpetition.GCmem08—25.2.wpd)

- 1/5/200N4
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sececose 8/19 /03 Draﬁ

ENVIRONMENTAL PROTECTION AGENCY

[FRL ]

Control of Emissions from New Highway Vehicles and Engines
AGENCY:  Environmental Protection Agency (EPA).
ACTION: Notice of denial of Ipetition for rulemaking.

SUMMARY: A group of organizations petitioned EPA to regulate emissions of carbon dioxide
and other greenhouse gases from motor vehicles under the Clean Air Act. For the reasons
provided below, EPA is denying the petition.

EFFECTIVE DATE: [Upon publication.]

ADDRESSES: Information relevant to this action is contained in Docket No. A-2000-04
at the EPA Docket Center, Public Reading Room, Room B102, EPA West Building, 1301
Constitution Avenue, N.W., Washington, D.C. Dockets may be inspected at this location from
8:30 a.m. to 4:30 p.m.; Monday through Friday, except on government holidays. You can reach
the Air Docket by telephone at (202) 566-1742 and by facsimile at (202) 566-1741. You may be
charged a reasonable fee for photocopying docket materials, as provided in 40 CFR Part 2.

FOR FURTHER INFORMATION CONTACT: [ ], Office of Air and Radiation,
(202) 564-[ 1.

SUPPLEMENTAL INFORMATION
L Background

On October 20, 1999, the International Center for Technology Assessment (ICTA)and a
number of other organizations' petitioned EPA to regulate certain greenhouse gas (GHG)

'Solar Enérgy Association, Oregon Environmental Council, Public Citizen, Solar
Energy Industries Association, the SUN DAY Campaign.Allianée for Sustainable
Communities, Applied Power Technologies, Bio Fuels America, California Solar Energy
Industries, Clements Environmental Corporation, Environmental Advocates,

Environmental and Energy Study Institute, Friends of the Earth, Full Circle Energy
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emissions from new motor vehicles and engines under section 202(a)(1) of the Clean Air Act
(CAA). Specifically, petitioners seek EPA regulation of carbon dioxide (CO2), methane (CH4),

‘nitrous oxide (N20), and hydrofluorocarbon (HFCs) emissions from new motor vehicles and
engines. Petitioners claim these emissions are significantly contributing to global climate
change.

EPA is authorized to regulate air pollutants from motor vehicles under title I of the CAA.
In particular, section 202(a)(1) provides that “the Administrator [of EPA] shall by regulation
prescribe . . . in accordance with the provisions of [section 202], standards applicable to the
emission of any air pollutant from any class or classes of new motor vehicle . . ., which in his
judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare.”

1I. Summary of the Petition

Petitioners contend the test for regulating motor vehicle emissions under CAA section
202(a)(1) has been met for CO2, CH4, N20 and HFCs. They claim statements made on EPA’s
website and in other documents constitute an Agency finding that the four GHGs may reasonably
be anticipated to endanger public health or welfare. They also assert that motor vehicle
emissions of the GHGs could be significantly reduced by increasing the fuel economy of
vehicles, eliminating tailpipe emissions altogether, or using other current and developing
technologies. Based on their analysis, they argue EPA has a mandatory duty under section
202(a)(1) to regulate emissions of GHGs from motor vehicles.

Petitioners present their case for why EPA should, and even must, regulate motor vehicle
GHG emissions under section 202(a)(1) in four parts. First, they assert that anthropogenic
emissions of CO2, CH4, N20, and HFCs meet the CAA section 302(g) definition of “air
pollutant,” which is “any air pollution agent or combination of such agents, including any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or

Project, Inc., Green Party of Rhode Island, Greenpeace U.S.A., Network for
Environmental and Economic Responsibility of the United Church of Christ, New Jersey

Environmental Watch, New Mexico



otherwise enters ambient air. Such term includes any precursors to the formation of any air
pollutant . . .” Citing international and national reports, petitioners contend that anthropogenic
emissions of CO2, CH4, N20, and HFCs are accelerating global warming, and that motor
vehicle emissions of these GHGs, particularly CO2, significantly contribute to the U.S. GHG
inventory. Petitioners argue that the contribution of motor vehicle GHG emissions to global
climate change qualify them as “air pollutants™ under the CAA.

Petitioners also claim EPA has already determined CO2 to be an air pollutant. They cite

- an April 10, 1998 memorandum from Jonathan Z. Cannon, then General Counsel of EPA, to
Carol Browner, then Administrator of EPA, entitled “EPA’s Authority to Regulate Pollutants
Emitted by Electric Power Generation Sources™ (hereinafter “Cannon Memorandum™). The
memorandum states that sulfur dioxide, nitrogen oxides, mercury, and CO2 emitted from electric
power generating units fall within the definition of “air pollutant” under CAA section 302(g).
According to petitioners, it follows from the memorandum that the other three GHGs meet the
CAA definition of “air pollutant,” too.

Second, petitioners argue that GHG emissions contribute to pollution that “may
reasonably be anticipated to endanger public health or welfare,” a key criterion for regulation
under section 202(a)(1). Petitioners state that the CAA does not require proof of actual harm, but
allows the Administrator to make a precautionary decision to regulate an pollutant if it “may
reasonably be anticipated” to endanger public health or welfare. The petitioners point to
statements made by the United Nations Intergovernmental Panel on Climate Change (IPCC),
EPA and others about the potential effects of global climate change on public health and welfare
as establishing that global climate change “may reasonably be anticipated to endanger public
health and welfare.” Based on these statements, the petitioners allege numerous threats to public
health and welfare.

Third, petitioners argue that it is technically feasible to reduce GHG emissions from new
motor vehicles and engines. Focusing on CO2, they explain that CO2 emissions can be reduced
by increasing the fuel economy of passenger cars and light trucks. They note that a number of
currently available gasoline-powered cars get significantly better fiel economy than the 27.5 mpg
corporate average fuel economy (CAFE) standard currently applicable to cars under federal law.
They also point to a congressional report identifying other technologies for further improving the
fuel economy of gasoline-powered cars that have yet to be fully employed. In addition,
petitioners note that several foreign and domestic car manufacturers are already marketing or
developing hybrid-electric vehicles that get significantly better fuel mileage than the most fuel-
efficient gasoline-powered car. Looking ahead to the next generation of vehicle technology,
petitioners describe the potential for electric and hydrogen-celled vehicles to eliminate tailpipe
emissions altogether. Petitioners recommend that EPA set a “corporate average fuel-economy
based standard” under CAA section 202 that would result in the rapid market introduction of
more fuel-efficient and zero-emission vehicles.

Petitioners suggest other potential ways of reducing CO2 emissions such as setting a



declining fleet average NOx emission standard that would require manufacturers to add zero-
emission vehicles to their fleets. They also note the availability of tire efficiency standards.
Petitioners do not, however, address the potential for reducing motor vehicle emissions of the
other three GHGs.

Finally, petitioners maintain the Administrator has a mandatory duty to regulate motor
vehicle GHG emissions under CAA section 202(a)(1). They contend EPA has “already made
formal findings” that motor vehicle GHG emissions “pose[] actual or potential harmful effects
[on] the public health and welfare.” Noting that section 202(a)(1) provides the Administrator
“shall” prescribe motor vehicle standards, petitioners argue that the use of “shall” creates a
mandatory duty to promulgate standards when the requisite findings are made. They accordingly
claim the Administrator must establish motor vehicle standards for the four GHGs.

Petitioners further argue that “the precautionary purpose of the CAA supports” regulating
these gases even if the Agency believes there is some scientific uncertainty regarding the actual
impacts of global climate change. Petitioners cite several court cases recognizing the
Administrator’s authority to err on the side of caution in making decisions in areas of scientific
uncertainty. They also assert that scientific uncertainty does not excuse a mandatory duty to
regulate.

1. Request for Comment

On January 23, 2001, EPA requested public comment on the petition (see 66 FR 7486).
The public comment period ended May 23, 2001.

EPA requested comment on all the issues raised in CTA’s petition. In particular, EPA
requested comment on any scientific, technical; legal, economic or other aspect of these issues

that may be relevant to EPA’s consideration of the petition.

IVv. Summary of Public Comments

EPA received almost 50,000 comments on the petition. Most comments were relatively
brief expressions of support for the petition sent by electronic mail; many were virtually
identical. EPA also heard from a number of business and environmental groups. Most of the
comments focused exclusively on CO2. This section describes the significant points and
arguments made in the public comments.

Several commenters addressed the issue of whether the four GHGs — C0O2, CH4, N20 and
HFCs — are “air pollutants” under the CAA and thus potentially subject to regulation under the
Act. Some of the commenters agreed with the petitioners that GHGs are air pollutants under the
CAA. Like the petitioners, they noted that the definition of “air pollutant” in CAA section
302(g) is very broad and that the CAA itself refers to CO2 as an “air pollutant” (see CAA section
103(g)). These commenters also cited to and agreed with the Cannon Memorandum and



statements by Gary Guzy, EPA’s General Counsel following Mr. Cannon, that CO2 falls within
the CAA definition of air pollutant.

Other commenters argued that EPA has never formally determined that any GHGs are air
pollutants and that the Cannon Memorandum is not such a finding. Some commenters also
argued that CO?2 is not an air pollutant because it is a naturally-occurring substance in Earth’s
atmosphere and is critical to sustaining life. Other commenters pointed out that EPA already
regulates as air pollutants substances that have natural as well as anthropogenic sources where
human activities have increased the quantities present in the air to levels harmful to public health,
welfare or the environment (e.g., sulfur dioxide, volatile organic compounds, particulate matter).

Another issue of concern to commenters was whether EPA has authority to regulate
motor vehicle emissions of GHGs even if they meet the CAA definition of “air pollutant.”
Commenters supportive of the petition noted the broad authority conferred by section 202(a)(1)
to regulate motor vehicle emissions that cause or contribute to air pollution that may reasonably
be anticipated to endanger public health and welfare. These commenters also noted that CAA
section 302(h) defines “welfare” to include effects on weather and climate, as well as other
aspects of the environment that may be affected by global climate change (e.g., soils, water,
crops, vegetation, animals, visibility). '

Other commenters argued that the CAA does not authorize regulations to address global
climate change, including motor vehicle GHG emission standards. They noted thiat no CAA
provision specifically authorizes global climate change regulations, a Senate committee’s
proposal for mandatory CO2 standards for motor vehicles did not survive Senate consideration,
and other contemporaneous legislative proposals for mandatory GHG emission reductions failed
to pass. They also pointed out that the only CA A provision that specificaily mentions CO2
authorizes only “nonregulatory” measures and expressly precludes its use as authority for
imposing mandatory controls. They cited another CAA provision that calls on EPA to determine
the “global warming potential” of certain pollutants but expressly precludes regulation on that
basis as further indication that Congress did not intend EPA to regulate GHGs under the CAA.

Looking at the CAA more broadly, several commenters argued that the key statutory
mechanism for controlling pervasive “air pollutants” — establishing and implementing national
ambient air quality standards under sections 108, 109 and 110 — is unworkable for addressing an
issue whose causes and effects are global in nature. Several commenters also pointed out that
Congress addressed another global atmospheric issue, depletion of stratospheric ozone by man-
made substances, explicitly and in discrete portions of the Act, specifically part B of title 1 prior
to the CAA Amendments of 1990 and title VI following the 1990 amendmenits.” Moréover, both
incarnations of CAA stratospheric ozone authority included recognition of the international
nature of the problem and provisions to facilitate and augment international cooperation in
achieving a solution. These commenters argued that if Congress had intended EPA to address
global climate change under the CAA, it would have made that clear by including analogous
provisions.



Placing the CAA in a larger context, the commenters noted several other federal statutes
that specifically address global climate change and authorize only research and policy
development, not regulation. Commenters also pointed out that Congress has expressed
dissatisfaction with the Kyoto Protocol, negotiated under the auspices of the United Nations
Framework Convention on Climate Change and requiring parties to the Protocol to reduce their
GHG emissions by a specific amount. They further cited congressional actions taken since the
1990 CAA amendments to prevent EPA from implementing the Kyoto Protocol (the so-called
Knollenberg amendments to the FY 1999 and 2000 VA-HUD and Independent Agency
Appropriations Acts). Finally, they noted that Congress had rejected numerous legislative
proposals mandating GHG reductions (see, e.g., S. 1224, 101* Cong. (1989); H.R. 5966, 101
Cong. (1990)) . According to the commenters, these actions clearly signal that Congress awaits
further scientific information and other technological and international developments before
authorizing any regulation to address global climate change.

Finally, several commenters pointed to the Supreme Court’s decision in Food and Drug
Administration v. Brown & Williamson Tobacco Corp., 120 S.Ct. 1291 (2000), finding the FDA
lacks authority to regulate tobacco products despite a facially broad grant of authority. These
commenters warned that a reviewing court would closely scrutinize and likely strike down an
EPA assertion of CAA authority to regulate for global climate change purposes when Congress
specifically addressed the issue of global climate change, not in the CAA, but in other federal
statutes that do not authorize regulation.

By contrast, several commenters pointed to, and agreed with, a letter from then EPA
General Counsel Guzy to a congressional committee explaining that explicit mention of a
pollutant is not a necessary prerequisite to regulation under a statutory provision granting broad
authority to regulate pollutants, provided that the statutory criteria for regulation are met. These
commenters also echoed Mr. Guzy’s view that a congressional decision not to require standards
does not affect pre-existing discretionary authority to set standards where the applicable criteria
are met.

Many commenters considered the issue of whether anthropogenic GHG emissions
contribute to air pollution that may reasonably be anticipated to endanger public health or
welfare. Several commenters pointed out, as petitioners did, that EPA’s climate website and
other national and international reports describe hazards to human health and welfare that may
result from global climate change. Other commenters claimed there is no basis at this time for
EPA to conclude that GHG emissions from U.S. motor vehicles endanger public health or
humans’ impact on any global warming was significant. These commenters also suggested that
global warming, if real, would have beneficial impacts (e.g., helping prevent another ice age,
increasing agricultural production) that could outweigh any adverse effects. Several commenters
argued that since the causes and effects of global climate change occur on a worldwide basis,
regulation of only U.S. motor vehicles would be neither effective nor fair.

6



Commenters also addressed whether it is technologically feasible to reduce GHG
emissions from new motor vehicles. Some commenters described categories of technologies that
can substantially reduce CO2 emissions from gasoline-powered passenger cars and light trucks,
including vehicle load reduction, engine improvements, improved transmissions, integrated
starter generators, and hybrid-electric drive trains. Vehicle load reduction strategies include
reduced vehicle mass, reduced aerodynamic drag, reduced tire rolling resistance, and reduced
accessory loads. Engine improvement strategies include improved specific power and gasoline
direct injection. Improved transmission strategies include 5- and 6-speed automatic
transmissions, 5-speed motorized manual gearshifts, and continuously variable transmissions.
Other commenters asserted that EPA may not regulate motor vehicle GHG emissions by setting
fuel economy standards, since Congress entrusted fuel economy standard-setting to the
Department of Transportation (DOT) under the Energy Policy and Conservation Act (EPCA).

Finally, commenters considered whether EPA has a mandatory duty to regulate motor
vehicle GHG emissions. Some commenters agreed with petitioners that the Cannon
Memorandum and EPA’s website statements triggered an obligation under CAA section
202(a)(1) to set CO2 standards. Other commenters countered that the Cannon Memorandum and
EPA website statements are not formal EPA findings for the purposes of exercising statutory
authority. They asserted that for findings to provide a sufficient legal basis for exercising
authority under section 202(a)(1), they must be established through a public notice-and-comment
process.

V. EPA Response

After careful consideration of petitioners’ arguments and the public comments, EPA
concludes that it cannot and should not regulate GHG emissions from U.S. motor vehicles under
the CAA. Based on a thorough review of the CAA, its legislative history, other congressional
action and Supreme Court precedent, EPA believes that the CAA does not authorize regulation®
to address global climate change. Moreover, even if CO2 were an air pollutant generally subject
to regulation under the CAA, Congress has not authorized the Agency to regulate CO2 emissions
from motor vehicles to the extent such standards would effectively regulate car and light truck
fuel economy, which is governed by a comprehensive statute administered by DOT.

In any event, EPA believes that setting GHG emission standards for motor vehicles is not
appropriate at this time. President Bush has established a comprehensive global climate change
policy designed to (1) answer questions about the causes, extent, timing and effects of global

encourage the development of advanced technologies that will enable dramatic reductions in

2«Regulation” as used in this section of the notice refers to legally binding requirements
promulgated by an agency under statutory authority. It does not include voluntary measures that
emission sources may or may not undertake at their discretion.



GHG emissions, if needed, in the future, and (3) take sensible steps in the interim to reduce the
risk of global climate change. The international nature of global climate change also has
implications for foreign policy, which the President directs. In view of EPA’s lack of CAA
regulatory authority to address global climate change, DOT’s authority to regulate fuel economy,
the President’s policy, and the potential foreign policy implications, EPA declines the
petitioners’ request to regulate GHG emissions from motor vehicles.

A. EPA’s Legal Authority under the CAA

As summarized above, many commenters on the petition raised important legal issues
regarding EPA’s authority to issue global climate change regulations under the CAA. Two EPA
General Counsels previously addressed the issue of EPA’s authority to impose CO2 emission
control requirements. Both found that CO2 meets the CAA definition of “ait pollutant” and
could therefore be subject to regulation under one or more of the CAA’s regulatory provisions if
the applicable statutory criteria for regulation were met. Both also noted, however, that the
Agency had not made the requisite findings under any CA A provision for regulation of CO2
emission. Significantly, the past general counsels reached their conclusions prior to the Supreme
Court’s decision in Brown & Williamson, which cautions against agencies using broadly worded
statutory authority to regulate in areas raising unusually significant economic and political issues
when Congress has specifically addressed those areas in other statutes.

Because the petition seeks CAA regulation of GHG emissions from motor vehicles to
reduce the risk of global climate change, EPA has examined the fundamental issue of whether
the CAA authorizes the imposition of control requirements for that purpose. As part of that -
examination, EPA’s General Counsel, Robert E. Fabricant, reviewed his predecessors’
memorandum and statements, as well as the public comments raising legal authority issues. The
General Counsel considered the text and history of the CAA in the context of other congressional
actions specifically addressing global climate change and in light of the Supreme Court’s
admonition in Brown & Williamson to “be guided to a degree by common sense as to the manner
in which Congress is likely to delegate a policy decision of such . . . magnitude to an
administrative agency.” In a memorandum to the Acting Administrator dated August __, 2003,
the General Counsel concluded that the CAA does not authorize EPA to regulate for global
climate change purposes, and accordingly that CO2 and other GHGs cannot be considered “air
pollutants” subject to the CAA’s regulatory provisions for any contribution they may make to
global climate change. Accordingly, he withdrew the Cannon memorandum and statements by
Mr. Guzy as no longer expressing the views of EPA’s General Counsel. The General Counsel’s
opinion is adopted as the position of the Agency for purposes of deciding this petition and fof all
other relevant purposes under the CAA.

As summarized above, commenters supporting the petition claim that section 202 of the
CAA provides EPA with broad authority to set standards for motor vehicle emissions of CO2
and other GHGs to the extent those emissions cause or contribute to global climate change. At



the same time, other commenters correctly note that (1) no CAA provision specifically authorizes
global climate change regulation, (2) the only CAA provision specifically mentioning CO2
authorizes only “nonregulatory” measures, (3) the codified CAA provisions related to global
climate change expressly preclude the use of those provisions to authorize regulation, (4) a
Senate committee proposal to include motor vehicle CO2 standards in the 1990 CAA
amendments failed, (5) federal statutes expressly addressing global climate change do not
authorize regulation, and (6) numerous congressional actions suggest that Congress has yet to
decide that such regulation is warranted. These indicia of congressional intent raise the issue of
whether the CAA is properly interpreted to authorize regulation to address global climate change.

Congress was well aware of the global climate change issue when it last comprehensively
amended the CAA in 1990. During the 1980s, scientific evidence about the possibility of global
climate change led to public concem both in the U.S. and abroad. In response, the U.S. and other
nations developed the United Nations Framework Convention on Climate Change (UNFCCC).
President George H. W. Bush signed, and the U.S. Senate approved, the UNFCCC in 1992, and
the UNFCCC took effect in 1994.

The UNFCCC established the “ultimate objective” of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system” (Article 2 of the UNFCCC). Developed nations that joined
the UNFCCC were to work toward the nonbinding “aim” of returning individually or jointly to
their 1990 levels of anthropogenic CO2 and other GHG emissions (Article 4.2(b)). All parties to
the UNFCCC agreed on the need for further research to determine the level at which GHG
concentrations should be stabilized, acknowledging that “there are many uncertainties in
predictions of climate change, particularly with regard to the timing, magnitude and regional
patterns thereof”’(findings section of UNFCCC).

Shortly before the UNFCCC was adopted in May 1992, Congress developed the 1990
CAA amendments. [A central issue for the UNFCCC — whether binding emission limitations
should be set — was also considered in the context of the CAA amendments.] As several
commenters noted, a Senate committee included in its bill to amend the CAA a provision
requiring EPA to set CO2 emission standards for motor vehicles. However, that provision was
removed from the bill on which the full Senate voted, and the bill eventually enacted was silent
with regard to motor vehicle CO2 emission standards. During this same time period, other
legislative proposals were made to control GHG emissions, some in the context of national
energy policy, but none were passed (see, e.g., S. 324, 101* Cong. (1989); S. 1224, 101% Cong.
(1989); H.R. 5966, 101* Cong. (1990)).

In the CAA Amendments of 1990 as enacted, Congress called on EPA to develop
information concerning global climate change and “nonregulatory” strategies for reducing CO2
emissions. Specifically, uncodified section 821 of the CAA Amendments requires measurement
of CO2 emissions from utilities subject to permitting under title V of the CAA. New section 602
of the CAA directs EPA to determine the “global warming potential” of substances that deplete



stratospheric ozone. And new section 103(g) calls on EPA to develop “nonregulatory” measures
for the prevention of multiple air pollutants and lists several air pollutants and CO2 for that

purpose.

Notably, none of these provisions authorizes the imposition of mandatory requirements,
and two of them expressly preclude their use for regulatory purposes (sections 103(g) and 602).
Only the research and development provision of the CAA — section 103 — specifically mentions
CO2, and the legislative history of that section indicates Congress sought a sound scientific basis
on which to make future decisions on global climate change, not regulation under the CAA asit
was being amended. Representatives Roe and Smith, two of the principal authors of section 103
as amended, explained that EPA’s “science mandate” needed updating to deal with new, more
complex issues, including “global warming” (A Legislative History of the Clean Air Act
Amendments of 1990, 103 Cong., 1% Sess., S. Prt. 103-38, Vol. 2, pp. 2776 and 2778). They
expressed concern that EPA’s research budget had been too heavily focused on supporting
existing regulatory actions when the Agency also needed to conduct “long-term air pollution
research” to “enhance EPA’s ability to predict the need for future action” (id. at 2777). As Mr.
Roe explained:

“I'W1]e have leamed over the last 20 years that air pollution problems are complex and
that easy answers are not readily forthcoming. . . [T}his amendment is premised on the
belief that without a sound scientific foundation, even our most well intentioned efforts to
improve air quality are doomed to failure.” 1d.

In providing EPA with expanded research and development authority, however, Congress
did not provide commensurate regulatory authority. In section 103(g), Congress directed EPA to
establish a “basic engineering research and technology program to develop, evaluate and
demonstrate” strategies and technologies for air pollution prevention and specifically called for
improvements in such measures for preventing CO2 as well as several specified air pollutants.
But it expressly provided that nothing in the subsection “shall be construed to authorize the
imposition on any person of air pollution control requirements.” As if to drive home the point,
section 103(g) was revised in conference to include the term “nonregulatory” to describe the
“strategies and technologies” the subsection was intended to promote. In its treatment of the
global climate change issue in the CAA amendments, Congress indicated that it awaited further
information before making decisions on the need for regulation.

Beyond Congress’ specific CAA references to CO2 and global warming, another aspect
of the Act cautions against construing its provisions to authorize regulation of emissions that may
contribute to global climate change. The CAA provisions addressing stratospheric ozone
depletion demonstrate that Congress has understood the need for specially tailored solutions to
global atmospheric issues, and has expressly granted regulatory authority when it has concluded
that controls may be needed as part of those solutions. Like global climate change, the causes
and effects of stratospheric ozone depletion are global in nature. Anthropogenic substances that
deplete stratospheric ozone are emitted around the world and are very long-lived; their depleting
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effects and the consequences of those effects occur on a global scale. In the CAA prior to its
amendment in 1990, Congress specifically addressed the problem in a separate portion of the
statute (part B of title I) that recognized the global nature of the problem and called for
negotiation of international agreements to ensure world-wide participation in research and any
control of stratospheric ozone-depleting substances. In the 1990 CAA amendments, Congress
again addressed the issue in a discrete portion of the statute (title VI) that similarly provides for
coordination with the international community. Moreover, both incarnations of the CAA’s
stratospheric ozone provisions contain express authorization for EPA to regulate as scientific
information warrants. In light of this CAA treatment of stratospheric ozone depletion, it would
be anomalous to conclude that Congress intended EPA to address global climate change under
the CAA’s general regulatory provisions, with no provision recognizing the intemational
dimension of the issue and any solution, and no express authorization to regulate.

EPA’s prior use of the CAA’s general regulatory provisions provides an important
context in which to glean the Agency’s understanding of what authority Congress intended to
confer on EPA in Section 202(a)(1). Since the inception of the Act, EPA has used these
provisions to address air pollution problems which occur primarily at ground level or near the
surface of the earth. For example, national ambient air quality standards (NAAQS) established
under CAA section 109 address concentrations of substances in the ambient air and the related
public health and welfare problems. This has meant setting NAAQS for concentrations of ozone,
carbon monoxide, particulate matter and other substances in the air near the surface of the earth,
not higher in the atmosphere. Concentrations of these substances generally vary from place to
place as aresult of differences in local or regional emissions and other factors (e.g., topography),
although long range transport may also contribute to local concentrations in some cases. CO2, by
contrast, is fairly consistent in concentration throughout the world’s atmosphere up to
approximately the lower stratosphere. Problems associated with atmospheric concentrations of
CO2 are much more like the kind of global problem Congress addressed through adoption of the
specific provisions of Title VI

In assessing the availability of CAA authority to address global climate change, it is also
useful to consider whether the NAAQS system — a key CAA regulatory mechanism — could be
used to effectively address the issue. Unique and basic aspects of the presence of key GHGs in .
the atmosphere make the NAAQS system fundamentally ill-suited to addressing these gases in
relation to global climate change. Many GHGs reside in the earth’s atmosphere for very long
periods of time. CO2, by far the most pervasive of anthropogenic GHGs, has a residence time of
roughly 50-200 years. This long lifetime along with atmospheric dynamics means that CO2 is
well mixed throughout the atmosphere, up to approximately the lower stratosphere. The result is
a vast global atmospheric pool of CO2 that is fairly consistent in concentration, evérywhere along
the surface of the earth and vertically throughout this area of mixing.

At the same time that atmospheric concentrations of CO2 are fairly consistent globally,

the potential for either adverse or beneficial effects in the U.S. from these concentrations depends
on complicated interactions of many variables, occurring around the world and over long periods
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of time. Characterization and assessment of such effects and the relation of such effects to
atmospheric concentration of CO2 in the U.S. would present scientific issues of unprecedented
complexity in the NAAQS context. The long lived nature of the CO2 global pool would also
make it extremely difficult to evaluate the extent over time to which effects in the U.S. would be
related to anthropogenic emissions in the U.S.. Finally, the nature of that pool would mean that
any CO2 standard set would in effect be a worldwide ambient air quality standard, not a national
standard — the entire world would be either in compliance or out of compliance.

There is nothing in the history of the general regulatory provisions of the Act that
sugeests Congress intended Section 202(a)(1) to confer regulatory authority on EPA to address

global climate change.

Such a situation would be inconsistent with a basic underlying premise of the CAA
regime for implementation of a NAAQS — that actions taken by individual states and by EPA
can generally bring all areas of the U.S. into attainment of a NAAQS. The statutory NAAQS
implementation regime is fundamentally inadequate when it comes to a substance like CO2,
which is emitted globally and has relatively homogenous concentrations around the world. A
NAAQS for CO2, unlike any pollutant for which a NAAQS has been established, could not be
attained by any area of the U.S. until such a standard were attained by the entire world as a result
of emission controls implemented in countries around the world. The limited flexibility provided
in the Act to address the impacts of foreign pollution transported to the U.S. was not designed to
address the challenges presented by long lived global atmospheric pools such as exists for CO2.
The globally-pervasive nature of CO2 emissions and atmospheric concentrations presents a
unique problem that fundamentally differs from the kind of environmental problem that the
NAAQS system was intended to address and is capable of solving.

Other congressional actions confirm that Congress did not authorize regulation under the
CAA to address global climate change. Starting in 1978, Congress passed several pieces of
legislation specifically addressing global climate change. With the National Climate Program
Act 0f 1978, 15 U.S.C. 2901 et seq., Congress established a “national climate program” to
improve understanding of ““climate processes, natural and man induced, and the social, economic,
and political implications of global climate change” through research, data collection,
assessments, information dissemination, and international cooperation. In the Global Climate
Protection Act of 1987, 22 U.S.C. 2651 note, Congress directed the Secretary of State to
coordinate U.S. negotiations concerning global climate change, and EPA to develop and propose
to Congress a coordinated national policy on the issue. Three years later, Congress passed the
Global Change Research Act of 1990, 15 U.S.C. 2931 et seq., establishing a Committee on Earth
and Environmental Sciences to coordinate a 10-year research program. That statute was enacted
one day after the CAA Amendments of 1990 was signed into law. Also in 1990, Congress
passed Title XXIV of the Food and Agriculture Act, creating a Global Climate Change Program
to research global climate agricultural issues (section 2401 of Pub.L. 101-624).

With these statutes, Congress sought to develop a foundation for considering whether
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future legislative action on global climate change was warranted and, if so, what that action
should be. From federal agencies, it sought recommendations for national policy and further
advances in scientific understanding and possible technological responses. It did not authorize
any federal agency to take any regulatory action in response to those recommendations and
advances. In fact, Congress declined to adopt other legislative proposals, contemporaneous with
the bills to amend the CAA in 1989 and 1990, to require GHG emissions reductions from
stationary and mobile sources (see, e.g., S. 1224, 101% Cong. (1989); H.R. 5966, 101* Cong.
(1990)). While Congress did not expressly preclude agencies from taking regulatory action
under other statutes, its actions strongly indicate that when Congress was amending the CAA in
1990, it was awaiting further information before deciding izself whether regulation to address
global climate change is warranted and, if so, what form it should take.

Since 1990, Congress has taken other actions consistent with the view that Congress did
not authorize CAA regulation for global climate change purposes. In the 1992 Energy Policy
Act, Congress called on the Secretary of Energy to assess various GHG control options and
report back to Congress, and to establish a registry for reporting voluntary GHG emissions.
Following ratification of the UNFCCC, nations party to the Convention negotiated the Kyoto
Protocol calling for mandatory reductions in developed nations’ GHG emissions. While the
Kyoto Protocol was being negotiated, the Senate in 1997 adopted by a 95-0 vote the Byrd-Hagel
Resolution, which stated that the U.S. should not be a signatory to any protocol that would result
in serious harm to the economy of the U.S. or that would mandate new commitments to limit or
reduce U.S. GHG emissions unless the Protocol also mandated specific, scheduled commitments
to limit or reduce GHG emissions for developing country Parties within in the same compliance
period. Although the Clinton Administration signed the Kyoto Protocol, it did not submit it to
the Senate for ratification out of concern that the Senate would reject the treaty.

Against this backdrop of consistent congressional action to learn more about the global
climate change issue before specifically authorizing regulation to address it, the CAA cannot be
interpreted to authorize such regulation in the absence of any direct or even indirect indication of
congressional intent to provide such authority. EPA is urged on in this view by the Supreme
Court’s decision in Brown & Williamson, which struck down FDA’s assertion of authority to
regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA). That statute
contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,” terms
which the statute also broadly defines. However, the FDCA does not specifically address
tobacco products while other federal laws expressly govern the marketing of those products.

Notwithstanding the FDCA'’s facially broad grant of authority, the Supreme Court
explained that “[ijn extraordinary cases, . . . there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.”  The Court noted that FDA was
“assert[ing] jurisdiction to regulate an industry constituting a significant portion of the American
economy,” despite the fact that “tobacco has its own unique political history” that had led
Congress to create a distinct regulatory scheme for tobacco products. The Court concluded that
FDA'’s assertion of authority to regulate tobacco was “hardly an ordinary case.” The Court
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analyzed FDA’s authority in light of the language, structure and history of the FDCA and other
federal legislation and congressional action specifically addressing tobacco regulation, including
failed legislative attempts to confer authority of the type FDA was asserting. Based on that

" analysis, it determined that Congress did not “intend[] to delegate a decision of such economic
and political significance . . . in so cryptic a fashion.”

It is hard to imagine any issue in the environmental area having greater “economic and
political significance” than regulation of activities that might lead to global climate change.
Virtually every sector of the U.S. economy is either directly or indirectly a source of GHG
emissions, and the majercountries of the world are involved in scientific, technical, and
political-level discussions about climate change. We believe, in fact, that an effort to impose
controls on U.S. GHG emissions would have far greater economic and political implications than
FDA'’s attempt to regulate tobacco.

The most abundant anthropogenic GHG, CO2 is emitted whenever fossil fuels such as
coal, oil, and natural gas are used to produce energy. The production and use of fossil fuel-based
energy undergirds almost every aspect of the U.S. economy. For example, approximately 70
percent of the electric energy used in this country is generated from fossil fuel, and the U.S.
transportation sector is almost entirely dependent on oil.

Proposals to reduce CO2 emissions from these sectors have focused on four major
approaches: (1) improve fuel efficiency; (2) capture and sequester CO2; (3) switch to alternative
non-fossil fuel sources; and (4) reduce vehicle usage by switching to alternative forms of
transportatlon Wlth respect to the first proposal sefﬁe—rm‘pfe’fef&eﬂts—m—ﬁiel—efﬁeteﬂemay—be

: : e : : romy;sbut [Isn’t that for NHTSA to
declde" And would thls statement have 1mphcat10ns for NHTSA? There’s no need to say
anything here that could affect NHTSA.] Congress has specifically chosen to address the
issue of energy efficiency through other statutes — not the CAA. For example, Congress has
authorized DOT to set fuel economy standards for motor vehicles and the Department of Energy
to set efficiency standards for products such as air conditioners and appliances that consume
electricity.

The other approaches for reducing CO2 emissions all have substantial economic
implications. While it may eventually be possible to achieve widespread capture and sequester
CO2 emissions from power plants, such an approach would require a new generation of power
plants and would be very costly, even if implemented over many years. As for the use of
alternative fuels, governments and private companies around the world are investing billions of
dollars to explore the possibility of using non-fossil fiels for power generation and ’
transportation. Any widespread effort to comprehensively switch over to these fuels would
likewise require a wholesale transformation of this industry. As for alternative modes of
transportation, Congress and many states have already adopted measures to encourage public
transportation, car pooling, bike usage, and land-use planning designed to minimize commuting
distances. EPA supports these measures and believes that they provide many environmental
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benefits. However, widespread substitution of alternative forms of transportation for
transportation based on fossil fuel energy would also require a wholesale remaking of this sector.
It is hard to overstate the economic significance of making these kinds of fundamental and
widespread changes in basic methods of producing and using energy.

The issue of global climate change also has enormous political significance. It has been
discussed extensively during the last three Presidential campaigns; it is the subject of debate and
negotiation in several international bodies; and numerous bills have been introduced in Congress
over the last 15 years to address the issue.

In light of Congress’ attention to the issue of global climate change, and the absence of
any direct or even indirect indication that Congress intended to authorize regulation under the
CAA to address global climate change, it is unreasonable to conclude that the CAA provides the
Agency with such authority. U nder our constitutional system, an administrative agency properly
awaits congressional direction before addressing a fundamental policy issue such as global
climate change, instead of searching for authority in an existing statute that was not designed or
enacted to deal with the issue. We thus conclude that the CAA does not authorize regulation to
address concems about global climate change.

" NEEDS CHANGE RELATING TO “PUBLIC HEALTH AND WELFARE?” - It follows
from this conclusion, that GHGs, as such, are not “air pollutants™ for purposes of the regulatory
provisions of the Act. (A GHG may be an “air pollutant” for other effects it may have that are
addressed by the CAA.) Authorization to regulate under the CAA is generally based on a finding
that an air pollutant causes or contributes to air pollution that may reasonably be anticipated to
endanger public health or welfare. EPA’s lack of CAA regulatory authority to address global -
climate change means that the terms “air pollution” and “public health and welfare,” as used in
the Act’s regulatory provisions (including sections 108, 112, and 202) [this enumeration will
help DOJ defend the various lawsuits}, cannot be reasonably interpreted to encompass global
climate change and its effects. As a result, for all CAA regulatory purposes, the term “air
pollutant” cannot be reasonably interpreted to include CO2 and other GHGs. We reserve
judgment on whether GHGs would meet the CAA definition of “a1r pollutant” were they subject
to regulation under the CAA for global climate change purposes.’ [this paragraph may also be
affected by edits to the GC opinion on Monday]

B. Interference with Fuel Economy Standards

Congress has not authorized the Agency to regulate CO2 emissions from motor vehlcles to the 7

3As Gerieral Counsel Fabricant explains in his memorandum, a substance does not meet
the CAA definition of “air pollutant” simply because it is a “physical, chemical, biolo gical,
radioactive . substance of matter which is emitted into or otherwise enters the ambient air.” It
must also be an “air pollution agent,” meaning it must cause or contribute to air pollution.
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extent such standards would effectively regulate the fuel economy of passenger cars and light
duty trucks. No technology currently exists or is under development that can capture and destroy
or reduce emissions of CO2, unlike other emissions from motor vehicle tailpipes. The only way
to reduce tailpipe emissions of CO2 is to improve fuel economy [Is this true? How about
substituting natural gas on buses and cars? Use “most feasible”? Natural gas supply
problems?]. Congress has already created a detailed set of mandatory standards governing the
fuel economy of cars and light duty trucks, and has authorized DOT — not EPA — to implement
those standards. The only way for EPA to proceed with CO2 emissions standards without
upsetting this statutory scheme would be to set a standard less stringent than CAFE for cars and
light duty trucks. But such an approach would be meaningless in terms of reducing GHG
emissions from the U.S. motor vehicle fleet.*

Congress’ care in designing the CAFE program makes clear that EPCA is the only
statutory vehicle for regulating the fuel economy of cars and light duty trucks. Under EPCA,
DOT may set only “corporate average” standards that automakers meet on a fleetwide basis.
Automakers thus have flexibility to design different vehicle models having different fuel
economy so long as the average of the vehicles sold by the automaker in a given model year and
class meets the CAFE standard for that year. In fact, EPCA offers automakers additional
flexibility by allowing them to meet the CAFE standard for a given model year by “carrying
back” or “carrying forward” the excess fuel economy performance of their fleets for the three
years before or after the applicable model year.

EPCA also builds in an opportunity for congressional oversight of CAFE standard-setting
that reinforces the notion that Congress intended fuel economy to be governed by EPCA alone.
The statute specifies a CAFE standard of 27.5 miles per gallon for passenger cars in model years
1984 and beyond (49 U.S.C. section 32902(b)), but authorizes DOT to amend the standard to the

4 Although the ICTA petition focuses on passenger cars and light duty trucks, it seeks
regulation of GHG emissions generally from motor vehicles and engines, which include heavy
duty engines and trucks. Passenger cars and light duty trucks are subject to CAFE standards;
heavy duty trucks are not. The contribution of heavy duty trucks to the U.S. motor vehicle GHG
inventory is relatively small, about 16 percent. EPA believes it would be ineffective, inefficient
and unreasonable to set CO2 emission standards for these vehicles in the absence of a more
comprehensive program for seeking CO2 and other GHG reductions from the many types of
sources of these emissions.
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“maximum feasible average fuel economy level” for the relevant model year. However, to the
extent DOT raises or lowers the standards beyond specified levels, EPCA provides an automatic
opportunity for Congress to disapprove and effectively void the amended standard (49 U.S.C.
section 32902(c)). [Given that motor vehicle tailpipe CO2 emissions can only be reduced by
improving fuel economy]??? “most feasible”???, CAA emission standards for CO2 that
required greater improvements in fuel economy than applicable CAFE standards required would
abrogate EPCA’s regime.

C. No Mandatory Duty

As explained above, the language, history, structure and context of the CAA and
Congress’ decision to give DOT authority to regulate fuel economy under EPCA make clear that
EPA does not have authority to regulate motor vehicle emissions of CO2 and other GHGs under

the CAA. In any event, the CAA provision authorizing regulation of motor vehicle
emissions does not impose a mandatory duty on the Administrator to exercise her

judgment. Instead, section 202(a)(1) provides the Administrator with discretionary authority to

address emissions in addition to those addressed by other section 202 provisions (see, e.g.,
sections 202(a)(3) and (b)). While section 202(a)(1) uses the word “shall,” it does not require the
Administrator to act by a specified deadline and it conditions authority to act on a discretionary
exercise of the Administrator’s judgment regarding whether motor vehicle emissions cause or
contribute to air pollution that may reasonably be anticipated to endanger public health or
welfare.

The website statements, legal memorandum and other documents cited by petitioners and
commenters in support of the petition are not sufficient to satisfy the criteria for setting standards
under section 202(a)(1). Exercise of section 202(a)(1) authority turns on the judgment made by
the Administrator, and CAA section 301 does not permit the Administrator to delegate her
standard-setting authority under section 202(a)(1). None of the statements petitioners claim
constitute the requisite endangerment finding for GHGs under section 202(a)(1) were made, or
subsequently adopted, by the Administrator. As the Cannon memorandum stated in 1998, no
Administrator had made a finding under any of the CAA’s regulatory provisions that CO2 meets
the applicable statutory criteria for regulation. (Notably, the website statements on which the
petitioners partly rely were in existence at the time Mr. Cannon issued his memorandum.) That
statement remains true today — no Administrator has made findings that satisfy the criteria for
setting CO2 standards for motor vehicles or any other emission source. In any event, for such
findings to suffice for standard-setting purposes, they must be established through a notice-and- -
comment process.

EPA also disagrees with the premise of the petitioners’ claim — that if the Administrator
were to find that GHGs, in general, may reasonably be anticipated to endanger public health or
welfare, she must necessarily regulate GHG emissions from motor vehicles. Depending on the
particular problem, motor vehicles may contribute more or less or not at all. An important issue
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before the Administrator is whether, given motor vehicles’ relative contribution to a problem, it
makes sense to regulate them. In the case of some types of air pollution, motor vehicles may be
one of many contributors, and it may make sense to control other contributors instead of, or in
tandem with, motor vehicles. The discretionary nature of the Administrator’s section 202(a)(1)
anthority allows her to consider these important policy issues and decide to regulate motor
vehicle emissions as appropriate to the air pollution problem being addressed. Accordingly, even
were the Administrator to make a formal finding regarding the potential health and welfare
effects of GHGs in general, section 202(a)(1) would not require her to regulate GHG emissions
from motor vehicles.
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i — [Isn’t this just a continuation of the
mandatory-duty argument? I found the way you broke this into two sections to be
confusing.] EPA establishment of motor vehicle GHG standards would be neither appropriate
nor effective at this time. As described in detail below, the President has laid out a
comprehensive approach to climate change that calls for near-term voluntary actions and
incentives along with programs aimed at reducing scientific uncertainties and encouraging
technological development so that the government may effectively and efficiently address the
climate change issue over the long term.

Petitioners and many commenters cited various international and national studies as
support for their claim that global climate change endangers public health and welfare in this
country and around the world. As the National Research Council (NRC) stated in its 2001 report,
Climate Change Science: An Analysis of Some Key-Questions,5 GHGs “are accumulating in the
Earth's atmosphere as the result of human activities, causing global mean surface air temperature
and subsurface ocean temperature to rise” (p. 1). It further stated that while “{t]he changes

SPetitioners cited numerous studies and other sources of information in contending that
anthropogenic emissions of CO2, CH4, N20, and HFCs are accelerating global climate change
and emission of these compounds from motor vehicles contribute to the problem. Numerous
commenters agreed with petitioners and a few cited additional information or studies as further
support. See “Summary of Climate Petition Comments on Science” in the docket for this action.

Other commenters disagreed with petitioners’ contentions, citing different data and studies or in
some cases interpreting the same data and studies differently or emphasizing different aspects of
the information provided. Id. We reviewed the information submitted by petitioners and.
commenters and concluded that all of the information was widely available and in the public
domain at the time we solicited comments on the petition. The information submitted does not
add significantly to the body of information available to the NRC when it prepared its 2001
report. We rely in this decision on NRC’s objective and independent assessment of the relevant
science. The comments submitted to the record do not include information that causes us to
question the validity of the NRC’s conclusions.
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observed over the last several decades are likely mostly due to human activities,” it could “not
rule out that some significant part of these changes is also a reflection of natural variability.” Id.
The NRC observed that “there is considerable uncertainty in current understanding of how the
climate system varies naturally and reacts to emissions of [GHGs] and aerosols.” Id. As a result
of that uncertainty, the NRC cautioned that “current estimate of the magnitude of future warming
should be regarded as tentative and subject to future adjustments (either upward or downward).”
Id. It further advised that “[r]Jeducing the wide range of uncertainty inherent in current model
predictions of global climate change will require major advances in understanding and modeling
of both 1) the factors that determine atmospheric concentrations of [GHGs] and aerosols and 2)
the so-called ‘feedbacks’ that determine the sensitivity of the climate system to a prescribed
increase in [GHGs].” Id. [I did not read this paragraph as persuasively supporting EPA’s
position, especially the first two sentences on the NRC report. You might want to quote
from the body of the report itself, which is more balanced than the Executive Summary, or
just move on more quickly to your point that key uncertainties prevent EPA from
fashioning an effective regulatory strategy.]

The science of climate change is extraordinarily complex and still evolving. Although
there have been substantial advances in climate change science, there continue to be important
uncertainties in our understanding of the factors that may affect future climate change and how it
should be addressed. As the NRC explained in its 2001 report, predicting future climate change
necessarily involves a complex web of economic and physical factors including: our ability to
predict future global anthropogenic emissions of GHGs and aerosols; the fate of these emissions
once they enter the atmosphere (e.g., what percentage are absorbed by vegetation or are taken up
by the oceans); the impact of those emissions that remain in the atmosphere on the radiative
properties of the atmosphere; changes in critically important climate feedbacks (e.g., changes in
cloud cover and ocean circulation); changes in temperature characteristics (e.g., average
temperatures, shifts in daytime and evening temperatures); changes in other climatic parameters
(e.g., shifts in precipitation, storms); and ultimately the impact of such changes on human health
and welfare (e.g., increases or decreases in agricultural productivity, human health impacts).
Substantial scientific uncertainties limit our ability to assess each of these factors and to separate
out those changes resulting from natural variability from those that are directly the result of
increases in anthropogenic GHGs.

Reducing the wide range of uncertainty inherent in current model predictions will require
major advances in understanding and modeling of the factors that determine atmospheric
concentrations of greenhouse gases and aerosols, and the processes that determine the sensitivity
of the climate system. Specifically, this will involve reducing uncertainty regarding:

. the future global use of fossil fuels and future global emissions of methane,

. the fraction of fossil fuel carbon that will remain in the atmosphere and contribute to
radiative forcing versus exchange with the oceans or with the land biosphere,
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. the impacts (either positive or negative) of climate change on regional and local systems,

. the nature and causes of the natural variability of climate and its interactions with human-
induced changes, and

. the direct and indirect effects of the changing distribution of aerosols.

Knowledge of the climate system and of projections about the future climate is derived
from fundamental physics, chemistry and observations. Data are then incorporated in global
circulation models. However, model projections are limited by the paucity of data available to
evaluate the ability of coupled models to simulate important aspects of climate. The U.S. and
other countries are attempting to overcome these limitations by developing a more
comprehensive long-term observation system, by making more extensive regional measurements
of greenhouse gases, and by increasing the computing power required to handle these expanded
data sets.

At present, the best scientific information indicates that if atmospheric greenhouse gas
concentrations continue to increase, changes are likely to occur. [As with above, this strong
statement does not support EPA’s position and will be quoted back at you as currently
drafted.] It is difficult to predict, however, what these changes will be. In particular, we are not
able to predict with any confidence the timing, magnitude, or regional distribution of climate
change.

A central component of the President’s policy is to reduce key uncertainties that exist in
our understanding of global climate change. Important efforts are underway to address these
uncertainties. In particular, the federal government has expanded scientific research efforts
through its Climate Change Research Initiative (CCRI). President Bush announced this new
initiative in June 2001 and called for it “to study areas of uncertainty and identify priority areas
where investments can make a difference.” The CCRI recently issued its final “Strategic Plan for
the Climate Change Research Program” to ensure that scientific efforts are focused where they
are most critical and that the key scientific uncertainties identified are addressed in a timely and
effective manner for decision makers.

Along with stepped-up efforts to reduce scientific uncertainties, the President’s policy
calls for public-private partnerships to develop break-through technologies that could
dramatically reduce the economy’s reliance on fossil fuels without slowing its growth. Large-
scale shifts away from traditional energy sources, however, will require not only the development
of abundant, cost-effective alternative fuels, but potentially wholesale changes in the way
industrial processes and consumer products use fuel. Such momentous shifts do not take place
quickly. As the President has explained, “[a]ddressing global climate change will require a
sustained effort, over many generations”
(www.whitehouse.gov/news/releases/2002/02/climatechange.html).
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By contrast, establishing GHG emission standards for U.S. motor vehicles at this time
would require EPA to make scientific and technical judgments without the benefit of the studies
being developed to reduce uncertainties and advance technologies. It would also result in an
inefficient, piecemeal approach to addressing the climate change issue. The U.S. motor vehicle
fleet is one of many sources of GHG emissions both here and abroad, and different GHG
emission sources face different technological and financial challenges in reducing emissions.

A sensible regulatory scheme would require that all significant sources and sinks of GHG
emissions be considered in deciding how best to achieve any needed emission reductions.

Unilateral EPA regulation of motor vehicle GHG emissions could also weaken U.S.

* efforts to persuade key developing countries to reduce the GHG intensity of their economies.
Considering the large populations and growing economies of some developing countries,
increases in their GHG emissions could quickly overwhelm the effects of GHG reduction
measures in developed countries. Any potential benefit of EPA regulation could be lost to the
extent other nations decided to let their emissions significantly increase in view of U.S. emission
reductions.® Unavoidably, climate change raises important foreign policy issues, and it is the
President’s prerogative to address them.

In light of the considerations discussed above, EPA would decline the petitioners’ request
to regulate motor vehicle GHG emissions even if it had authority to promulgate such regulations.
Until more is understood about the causes, extent and significance of climate change and the
potential options for addressing it, EPA believes it is inappropriate to regulate GHG emissions
from motor vehicles.

In any event, the President’s policy includes efforts to reduce motor vehicle petroleum
consumption through increases in motor vehicle fuel economy. As noted previously, petitioners
specifically suggested that EPA set a “corporate average fuel economy-based standard,” but only
DOT is authorized to set motor vehicle fuel economy standards. DOT considered increasing fuel

5The U.S. faced a similar dilemma in its efforts to address stratospheric ozone depletion.
Early U.S. controls on substances that deplete stratospheric ozone were not matched by many
other countries. Over time, U.S. emission reductions were more than offset by emission
increases in other countries. The U.S. did not impose additional domestic controls on
stratospheric ozone-depleting substances until key developed and developing nations had
committed to controlling their own emissions under the Montreal Protocol on Substances that
Deplete Stratospheric Ozone.
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economy standards and recently promulgated a final rule increasing the CAFE standards for light
trucks, including sports utility vehicles, by 1.5 miles per gallon over a three-year period
beginning with model year 2005. The new standards are projected to result in savings of
approximately 3.6 billion gallons of gasoline over the lifetime of the affected vehicles, with the
corresponding avoidance of 31 million metric tons of carbon dioxide emissions. For the longer
term, the President has established a new public-private partnership with the nation’s automobile
manufacturers to promote the development of hydrogen as a primary fuel for cars and trucks,
with the goal of building a commercially viable zero-emissions hydrogen-powered vehicle. In
the near-term, the President has sought $3 billion in tax credits over 11 years for consumers to
purchase fuel cell and hybrid vehicles. -

Aside from fuel economy-based standards, petitioners only other suggestions for reducing
CO02 from motor vehicles are tire efficiency standards and a declining fleet-averaged NOx
standard to force the introduction of zero-emitting vehicles. In the case of tire efficiency
standards, it is questionable whether such standards would qualify as “standards applicable to the
emission” of an air pollutant from a motor vehicle under section 202(a)(1), since such standards
would presumably apply to the vehicle’s tires, not its CO2 emissions (emphasis added). As for
zero emission vehicles, further technological developments are needed before they could be a
practical choice for most consumers.

With respect to the other GHGs — CH4, N20, and HFCs — petitioners make no suggestion
as to how those emissions might be reduced from motor vehicles. GHG emissions from motor
vehicles primarily consist of CO2 from fuel combustion. In 1999, N20 represented 4 percent,
HFCs 1 percent, and CH4 less than 1 percent of transportation GHG emissions. As byproducts
of combustion, there is a direct proportional relationship between CO2 emissions and fuel
economy levels. EPA believes parameters other than fuel economy are more relevant to N20,
CH4 and HFCS formation. HFCs come from mobile air conditioners, while CH4 and N20 are
influenced by catalytic converter design. But as noted above, N20, HFCs, and CH4 represent a
very small percentage of total U.S. transportation GHG emissions. As such, they would not be
effective or inefficient targets for regulation in the absence of regulation of CO2 emissions

VI.  Administration Global Climate Change Policy

Lack of CAA authority to impose GHG control requirements does not leave the federal
government powerless to take sensible measured steps to address the global climate change issue.
As described in this notice, the President has laid out a comprehensive approach to global
climate change that calls for near-term voluntary actions and incentives along with programs
aimed at reducing scientific uncertainties and encouraging technological development so that the
government may effectively and efficiently address the global climate change issue over the long
term. The CAA and other federal statutes provide the federal government with ample authority
to conduct the research necessary to better understand the nature, extent and effects of any
human-induced global climate change and to develop technologies that will help achieve GHG
emission reductions to the extent they prove necessary. The CAA and other statutes also
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authorize, and EPA and other agencies have established, nonregulatory programs that provide
effective and appropriate means of addressing global climate change while scientific
uncertainties are addressed.

As part of that effort, the President in February 2002 called for voluntary reductions in
GHG intensity, including through fuel economy improvements. GHG intensity is the ratio of
GHG emissions to economic output. The President’s goal is to lower the U.S. rate of emissions
from an estimated 183 metric tons per million dollars of gross domestic product (GDP) in 2002
to 151 metric tons per million dollars of GDP in 2012.. Meeting this commitment will prevent
GHG emissions of over 500 million metric tons of carbon equivalent (MMTCE) from entering
the atmosphere cumulatively over the next ten years, and is equivalent to taking 70 million (or
one out of three) cars off the road.

The “Climate VISION™ (Voluntary Innovative Sector Initiatives: Opportunities Now)
program, a Presidential initiative launched by the Department of Energy (DOE) in February
2003, is a voluntary public-private partnership designed to pursue cost-effective strategies to
reduce the growth of GHG emissions, especially by energy-intensive industries. Working with
trade associations and other groups, the program assists industry in its efforts to accelerate the
transition to energy technologies and manufacturing processes that are cleaner, more efficient,
and capable of capturing or sequestering GHGs. Climate VISION links these objectives with
technology development and deployment activities primarily at DOE, but also at other
participating agencies. Since Climate VISION was launched, 14 industry groups have become
program partners with DOE.

EPA is also pursuing a number of nonregulatory approaches to reducing GHG emissions.
designed to foster technology development. In February 2002, EPA launched EPA’s Climate
Leaders program, a new voluntary partnership program between government and industry.
Through Climate Leaders, companies will work with EPA to evaluate their GHG emissions, set
aggressive reduction goals, and report their progress toward meeting those goals. To date, more
than 40 companies from almost all of the most energy-intensive industry sectors have joined
Climate Leaders.

EPA’s Energy Star program is another example of voluntary actions that have
substantially reduced GHG emissions. Energy Star is a voluntary labeling program that provides
critical information to businesses and consumers about the energy efficiency of the products they
purchase. Over the past decade more than 750 million Energy Star products have been purchased
across more than 30 product categories (¢.g., computers, microwaves, washing machines).
Reductions in GHG emissions from Energy Star purchases were equivalent to removing 10
million cars from the road last year. Businesses and consumers not only reduced their GHG
emissions, but also saved $5 billion last year through their use of Energy Star products.

\ EPA also has voluntary programs aimed at reducing methane emissions from a variety of
sources. For example, the Agency has partnerships with natural gas companies to reduce
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emissions from leaky pipelines and distribution equipment, solid waste landfill facilities to
capture and reuse emissions from landfills, and coal mining companies to capture and reuse
methane escaping from mines. Together, these programs are proj ected to reduce methane
emissions to below 1990 levels through 2010.

In addition, EPA has extensive partnerships with industries responsible for emissions of
the most potent industrial GHG (e.g., sulfur hexafluoride, per fluorocarbons and HFCs).
Through partnerships with EPA, the aluminum sector has exceeded their goal of reducing PFC
emissions by 45% from 1990 levels by 2000 and is now in discussions about a new, more
aggressive goal. The semiconductor manufacturing sector has agreed to reduce their emissions
by 10% below 1995 levels by 2010. This year, a new agreement was reached with the
magnesium sector under which they have agreed to completely phase-out their SF6 emissions by
2010.

The federal government’s voluntary climate programs are already achieving significant
emission reductions. In 2000 alone, reductions in GHG emissions totaled 66 MMTCE when
compared to emissions in the absence of these programs.

Importantly, the President’s initiative will improve our ability to accurately measure and
verify GHG emissions through an enhanced national GHG registry system. The U.S. will
improve the voluntary registry’s accuracy, reliability, and verifiability, taking into account
emerging domestic and international approaches. Organizations participating in the new registry
will be provided with transferable credits for achieving voluntary emissions reductions. These
credits will be available for use under any future incentive-based or mandatory programs. We
believe the enhanced standards for the new registry will strengthen the current voluntary trading
systems.

The President’s 2003 budget also seeks $4.5 billion for global climate change-related
programs, a $700 million increase over 2002. This includes $1.7 billion for science research
under the Climate Change Research Initiative, and $1.3 billion for climate change technologies
under the National Climate Change Technology initiative. This commitment is unmatched in the
world. The 2003 budget seeks $555 million in clean energy incentives to spur investments in .
solar, wind, and biomass energy, co-generation, and landfill gas conversion.

New and expanded international policies will complement our domestic policies,
including tripled funding for the “Debt-for-Nature” Tropical Forest Conservation Program, fully
funding the Global Environment Facility for its third four-year replenishment, enhanced support
for climate observation systems and climate technology assistance in developing countries, and
sustained level funding for USAID climate programs, including technology transfer and capacity
building in developing countries.

In the transportation sector, the Administration’s global climate change plan includes
promoting the development of fuel-efficient motor vehicles and trucks, researching options for
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producing cleaner fuels, and implementing programs to improve energy efficiency. The plan

~ calls for expanding federal research partnerships with industry, providing market-based
incentives, and updating current regulatory programs that advance our progress in this area. This
commitment includes expanding fuel cell research, in particular through the “FreedomCAR”

initiative.

FreedomCAR is a new public-private partnership with the nation’s automobile
manufacturers. It seeks to promote the development of hydrogen as a primary fuel for cars and
trucks, with the goal of building a commercially viable zero-emissions hydrogen-powered
vehicle. FreedomCAR focuses on technologies to enable mass production of affordable
hydrogen-powered fuel cell vehicles and the hydrogen-supply infrastructure to support them.

Developing new technologies to improve the energy efficiéncy of transportation in the
U.S. will be a key element in achieving future reductions in GHG emissions. The President’s
2003 budget seeks more than $3 billion in tax credits over 11 years for consumers to purchase
fuel cell and hybrid vehicles. The Administration’s global climate change plan supports
increasing automobile fuel economy and encouraging new technologies that reduce our
dependence on imported oil, while protecting passenger safety and jobs.

To address GHG emissions from the electric utility sector, DOE in February of this year
announced FutureGen, a $1 billion government/industry partnership to design, build and operate
a nearly emission-free, coal-fired electric and hydrogen production plant. The 275-megawatt
prototype plant will serve as a large scale engineering laboratory for testing new clean power,
carbon capture, and coal-to-hydrogen technologies. It will be the cleanest fossil fuel-fired power
plant in the world. The project is a direct response to the President’s Climate Change and
Hydrogen Fuels Initiatives.

In all, the President’s global climate change policy sets the U.S. on a path to slow the
growth of GHG emissions and, as the science justifies, to stop and then reverse that growth. This
policy supports vital global climate change research and lays the groundwork for future action by
investing in science, technology, and institutions. In addition, the President’s policy emphasizes
international cooperation and promotes working with other nations to develop an efficient and
coordinated response to global climate change. In taking prudent environmental action at home
and abroad, the U.S. is advancing a realistic and effective long-term approach to the global
climate change issue.

VI Conclusion
After considering ICTA’s petition, public comment, EPA’s legal authority, and other

relevant information, ICTA’s petition for mobile source regulation of GHG emissions is denied
for the reasons discussed above.
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Dated:

[Signature]
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ENVIRONMENTAL PROTECTION AGENCY

[FRL ]

Control of Emissions from New Highway Vehicles and Engines

AGENCY: Environmental Protection Agency (EPA).

ACTION: Notice of denial of petition for rulemaking.

SUMMARY: A group of organizations petitioned EPA to regulate emissions of carbon dioxide
and other greenhouse gases from motor vehicles under the Clean Air Act. For the reasons

provided below, EPA is denying the petition.

EFFECTIVE DATE: [Upon publication.]

ADDRESSES: Information relevant to this action is contained in Docket No. A-2000-04
at the EPA Docket Center, Public Reading Room, Room B102, EPA West Building, 1301
Constitution Avenue, N.W., Washington, D.C. Dockets may be inspected at this location from
8:30 a.m. to 4:30 p.m., Monday through Friday, except on government holidays. You can reach
the Air Docket by telephone at (202) 566-1742 and by facsimile at (202) 566-1741. You may be
charged a reasonable fee for photocopying docket materials, as provided in 40 CFR Part 2.

FOR FURTHER INFORMATION CONTACT: [ ], Office of Air and Radiation,
(202) 564- 1.

SUPPLEMENTAL INFORMATION
I Background

On October 20, 1999, the International Center for Technology Assessment (ICTA) and a
number of other organizations' petitioned EPA to regulate certain greenhouse gas (GHG)

'Solar Energy Association, Oregon Environmental Council, Public Citizen, Solar
Energy Industries Association, the SUN DAY Campaign.Alliance for Sustainable
Communities, Applied Power Technologies, Bio Fuels America, California Solar Energy
Industries, Clements Environmental Corporation, Environmental Advocates,
Environmental and Energy Study Institute, Friends of the Earth, Full Circle Energy
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emissions from new motor vehicles and engines under section 202(a)(1) of the Clean Air Act
(CAA). Specifically, petitioners seek EPA regulation of carbon dioxide (CO;), methane (CH4),
nitrous oxide (N20), and hydrofluorocarbon (HFCs) emissions from new motor vehicles and
engines. Petitioners claim these emissions are significantly contributing to global climate
change.

EPA is authorized to regulate air pollutants from motor vehicles under title I of the CAA.
In particular, section 202(a)(1) provides that “the Administrator [of EPA] shall by regulation
prescribe . . . in accordance with the provisions of [section 202], standards applicable to the
emission of any air pollutant from any class or classes of new motor vehicle . . ., which in his
judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare.”

1I. Summary of the Petition

Petitioners contend the test for regulating motor vehicle emissions under CAA section
202(a)(1) has been met for CO,, CH4, N20 and HFCs. They claim statements made on EPA’s
website and in other documents constitute an Agency finding that the four GHGs may reasonably
be anticipated to endanger public health or welfare. They also assert that motor vehicle
emissions of the GHGs could be significantly reduced by increasing the fuel economy of
vehicles, eliminating tailpipe emissions altogether, or using other current and developing
technologies. Based on their analysis, they argue EPA has a mandatory duty under section
202(a)(1) to regulate emjssions of GHGs from motor vehicles.

Petitioners present their case for why EPA should, and even must, regulate motor vehicle
GHG emissions under section 202(a)(1) in four parts. First, they assert that anthropogenic
emissions of CO,, CH4, N20, and HFCs meet the CAA section 302(g) definition of “air
pollutant,” which is “any air pollution agent or combination of such agents, including any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or

Project, Inc., Green Party of Rhode Island, Greenpeace U.S.A., Network for
Environmental and Economic Responsibility of the United Church of Christ, New Jersey

Environmental Watch, New Mexico



otherwise enters ambient air. Such term includes any precursors to the formation of any air
pollutant . . .” Citing international and national reports, petitioners contend that anthropogenic
emissions of COz, CH4, N20, and HFCs are accelerating global warming, and that motor vehicle
emissions of these GHGs, particularly CO,, significantly contribute to the U.S. GHG inventory.
Petitioners argue that the contribution of motor vehicle GHG emissions to global climate change
qualify them as “air pollutants™ under the CAA.

Petitioners also claim EPA has already determined CO; to be an air pollutant. They cite
an April 10, 1998 memorandum from Jonathan Z. Cannon, then General Counsel of EPA, to
Carol Browner, then Administrator of EPA, entitled “EPA’s Authority to Regulate Pollutants
Emitted by Electric Power Generation Sources” (hereinafter “Cannon Memorandum”). The
memorandum states that sulfur dioxide, nitrogen oxides, mercury, and CO, emitted from electric
power generating units fall within the definition of “air pollutant” under CAA section 302(g).
According to petitioners, it follows from the memorandum that the other three GHGs meet the
CAA definition of “air pollutant,” too.

Second, petitioners argue that GHG emissions contribute to pollution that “may
reasonably be anticipated to endanger public health or welfare,” a key criterion for regulation
under section 202(a)(1). Petitioners state that the CAA does not require proof of actual harm, but
allows the Administrator to make a precautionary decision to regulate an pollutant if it “may
reasonably be anticipated” to endanger public health or welfare. The petitioners point to
statements made by the United Nations Intergovernmental Panel on Climate Change (IPCC),
EPA and others about the potential effects of global climate change on public health and welfare
as establishing that global climate change “may reasonably be anticipated to endanger public
health and welfare.” Based on these statements, the petitioners allege numerous threats to public
health and welfare. '

Third, petitioners argue that it is technically feasible to reduce GHG emissions from new
motor vehicles and engines. Focusing on CO,, they explain that CO, emissions can be reduced
by increasing the fuel economy of passenger cars and light trucks. They note that a number of
currently available gasoline-powered cars get significantly better fuel economy than the 27.5 mpg
corporate average fuel economy (CAFE) standard currently applicable to cars under federal law.
They also point to a congressional report identifying other technologies for further improving the
fuel economy of gasoline-powered cars that have yet to be fully employed. In addition,
petitioners note that several foreign and domestic car manufacturers are already marketing or
developing hybrid-electric vehicles that get significantly better fuel mileage than the most fuel-
efficient gasoline-powered car. Looking ahead to the next generation of vehicle technology,
petitioners describe the potential for electric and hydrogen-celled vehicles to eliminate tailpipe
emissions altogether. Petitioners recommend that EPA set a “corporate average fuel-economy
based standard” under CAA section 202 that would result in the rapid market introduction of
more fuel-efficient and zero-emission vehicles.

(
Petitioners suggest other potential ways of reducing CO, emissions such as setting a



declining fleet average NOx emission standard that would require manufacturers to add zero-
emission vehicles to their fleets. They also note the availability of tire efficiency standards.
Petitioners do not, however, address the potential for reducing motor vehicle emissions of the
other three GHGs.

Finally, petitioners maintain the Administrator has a mandatory duty to regulate motor
vehicle GHG emissions under CAA section 202(a)(1). They contend EPA has “already made
formal findings” that motor vehicle GHG emissions “pose[] actual or potential harmful effects
[on] the public health and welfare.” Noting that section 202(a)(1) provides the Administrator
“shall” prescribe motor vehicle standards, petitioners argue that the use of “shall” creates a
mandatory duty to promulgate standards when the requisite findings are made. They accordingly
claim the Administrator must establish motor vehicle standards for the four GHGs.

Petitioners further argue that “the precautionary purpose of the CAA supports” regulating
these gases even if the Agency believes there is some scientific uncertainty regarding the actual
impacts of global climate change. Petitioners cite several court cases recognizing the
Administrator’s authority to err on the side of caution in making decisions in areas of scientific
uncertainty. They also assert that scientific uncertainty does not excuse a mandatory duty to
regulate.

1. Reguest for Comment

On January 23, 2001, EPA requested public comment on the petition (see 66 FR 7486).
The public comment period ended May 23, 2001.

EPA requested comment on all the issues raised in CTA’s petition. In particular, EPA
requested comment on any scientific, technical, legal, economic or other aspect of these issues

that may be relevant to EPA’s consideration of the petition.

IV. Summary of Public Comments

EPA received almost 50,000 comments on the petition. Most comments were relatively
brief expressions of support for the petition sent by electronic mail; many were virtually
identical. EPA also heard from a number of business and environmental groups. Most of the
comments focused exclusively on CO,. This section describes the significant points and .
arguments made in the public comments.

Several commenters addressed thé issue of whether the four GHGs —~CO,, CH4, N20 and -
HFCs — are “air pollutants” under the CAA and thus.potentially subject to regulation under the
Act. Some of the commenters agreed with the petitioners that GHGs are air pollutants under the
CAA. Like the petitioners, they noted that the definition of “air pollutant” in CAA section
302(g) is very broad and that the CAA itself refers to CO; as an “air pollutant” (see CAA section
103(g)). These commenters also cited to and agreed with the Cannon Memorandum and



statements by Ga1;y Guzy, EPA’s General Counsel following Mr. Cannon, that CO; falls within
the CAA definition of air pollutant.

Other commenters argued that EPA has never formally determined that any GHGs are air
pollutants and that the Cannon Memorandum is not such a finding. Some commenters also
argued that CO, is not an air pollutant because it is a naturally-occurring substance in Earth’s
atmosphere and is critical to sustaining life. Other commenters pointed out that EPA already
regulates as air pollutants substances that have natural as well as anthropogenic sources where
human activities have increased the quantities present in the air to levels harmful to public health,
welfare or the environment (e.g., sulfur dioxide, volatile organic compounds, particulate matter).

Another issue of concern to commenters was whether EPA has authority to regulate
motor vehicle emissions of GHGs even if they meet the CAA definition of “air pollutant.”
Commenters supportive of the petition noted the broad authority conferred by section 202(a)(1)
to regulate motor vehicle emissions that cause or contribute to air pollution that may reasonably
be anticipated to endanger public health and welfare. These commenters also noted that CAA
section 302(h) defines “welfare” to include effects on weather and climate, as well as other
aspects of the environment that may be affected by global climate change (e.g., soils, water,
crops, vegetation, animals, visibility).

Other commenters argued that the CAA does not authorize regulations to address global
climate change, including motor vehicle GHG emission standards. They noted that no CAA
provision specifically authorizes global climate change regulations, a Senate committee’s
proposal for mandatory CO, standards for motor vehicles did not survive Senate consideration,
and other contemporaneous legislative proposals for mandatory GHG emission reductions failed
to pass. They also pointed out that the only CAA provision that specifically mentions CO,
authorizes only “nonregulatory” measures and expressly precludes its use as authority for
imposing mandatory controls. They cited another CAA provision that calls on EPA to determine
the “global warming potential” of certain pollutants but expressly precludes regulation on that
basis as further indication that Congress did not intend EPA to regulate GHGs under the CAA.

Looking at the CAA more broadly, several commenters argued that the key statutory
mechanism for controlling pervasive “air pollutants” — establishing and implementing national
ambient air quality standards under sections 108, 109 and 110 — is unworkable for addressing an
issue whose causes and effects are global in nature. Several commenters also pointed out that
Congress addressed another global atmospheric issue, depletion of stratospheric ozone by man-
made substances, explicitly and in discrete portions of the Act, specifically part B of title 1 prior
to the CAA Amendments of'1990 and title VI following the 1990 amendments. Moreover, both
incarnations of CAA stratospheric ozone authority included recognition of the international
nature of the problem and provisions to facilitate and augment international cooperation in
achieving a solution. These commenters argued that if Congress had intended EPA to address
global climate change under the CAA, it would have made that clear by including analogous
provisions.



Placing the CAA in a larger context, the commenters noted several other federal statutes
that specifically address global climate change and authorize only research and policy
development, not regulation. Commenters also pointed out that Congress has expressed
dissatisfaction with the Kyoto Protocol, negotiated under the auspices of the United Nations
Framework Convention on Climate Change and requiring parties to the Protocol to reduce their
GHG emissions by a specific amount. They further cited congressional actions taken since the
1990 CAA amendments to prevent EPA from implementing the Kyoto Protocol (the so-called
Knollenberg amendments to the FY 1999 and 2000 VA-HUD and Independent Agency
Appropriations Acts). Finally, they noted that Congress had rejected numerous legislative
proposals mandating GHG reductions (see, e.g., S. 1224, 101* Cong. (1989); H.R. 5966, 101%
Cong. (1990)) . According to the commenters, these actions clearly signal that Congress awaits
further scientific information and other technological and international developments before
authorizing any regulation to address global climate change.

Finally, several commenters pointed to the Supreme Court’s decision in Food and Drug
Administration v. Brown & Williamson Tobacco Corp., 120 S.Ct. 1291 (2000), finding the FDA
lacks authority to regulate tobacco products despite a facially broad grant of authority. These
commenters warned that a reviewing court would closely scrutinize and likely strike down an
EPA assertion of CAA authority to regulate for global climate change purposes when Congress
specifically addressed the issue of global climate change, not in the CAA, but in other federal
statutes that do not authorize regulation.

By contrast, several commenters pointed to, and agreed with, a letter from then EPA
General Counsel Guzy to a congressional committee explaining that explicit mention of a
pollutant is not a necessary prerequisite to regulation under a statutory provision granting broad
authority to regulate pollutants, provided that the statutory criteria for regulation are met. These
commenters also echoed Mr. Guzy’s view that a congressional decision not to require standards
does not affect pre-existing discretionary authority to set standards where the applicable criteria
are met.

Many commenters considered the issue of whether anthropogenic GHG emissions
contribute to air pollution that may reasonably be anticipated to endanger public health or
welfare. Several commenters pointed out, as petitioners did, that EPA’s climate website and
other national and international reports describe hazards to human health and welfare that may
result from global climate change. Other commenters claimed there is no basis at this time for
EPA to conclude that GHG emissions from U.S. motor vehicles endanger public health or
welfare. Some commenters questioned whether global warming was occurring or whether
humans’ impact on any global warming was significant. These commenters also suggested that
global warming, if real, would have beneficial impacts (e.g., helping prevent another ice age,
increasing agricultural production) that could outweigh any adverse effects. Several commenters
argued that since the causes and effects of global climate change occur on a worldwide basis,
regulation of only U.S. motor vehicles would be neither effective nor fair.



Commenters also addressed whether it is technologically feasible to reduce GHG
emissions from new motor vehicles. Some commenters described categories of technologies that
can substantially reduce CO, emissions from gasoline-powered passenger cars and light trucks,
including vehicle load reduction, engine improvements, improved transmissions, integrated
starter generators, and hybrid-electric drive trains. Vehicle load reduction strategies include
reduced vehicle mass, reduced aerodynamic drag, reduced tire rolling resistance, and reduced
accessory loads. Engine improvement strategies include improved specific power and gasoline
direct injection. Improved transmission strategies include 5- and 6-speed automatic
transmissions, 5-speed motorized manual gearshifts, and continuously variable transmissions.
Other commenters asserted that EPA may not regulate motor vehicle GHG emissions by setting
fuel economy standards, since Congress entrusted fuel economy standard-setting to the
Department of Transportation (DOT) under the Energy Policy and Conservation Act (EPCA).

Finally, commenters considered whether EPA has a mandatory duty to regulate motor
vehicle GHG emissions. Some commenters agreed with petitioners that the Cannon
Memorandum and EPA’s website statements triggered an obligation under CAA section
202(a)(1) to set CO; standards. Other commenters countered that the Cannon Memorandum and
EPA website statements are not formal EPA findings for the purposes of exercising statutory
authority. They asserted that for findings to provide a sufficient legal basis for regulating under
section 202(a)(1), they must be established through a public notice-and-comment process.

V. EPA Response

After careful consideration of petitioners’ arguments and the public comments, EPA
concludes that it cannot and should not regulate GHG emissions from U.S. motor vehicles under
the CAA. Based on a thorough review of the CAA, its legislative history, other congressional
action and Supreme Court precedent, EPA believes that the CAA does not authorize regulati’on2
to address global climate change. Moreover, even if CO, were an air pollutant generally subject
to regulation under the CAA, Congress has not authorized the Agency to regulate CO, emissions
from motor vehicles to the extent such standards would effectively regulate car and light truck
fuel economy, which is governed by a comprehensive statute administered by DOT.

In any event, EPA believes that setting GHG emission standards for motor vehicles is not
appropriate at this time. President Bush has established a comprehensive global climate change
policy designed to (1) answer questions about the causes, extent, timing and effects of global
climate change that are critical to the formulation of an effective, efficient long-term policy, (2)
encourage the development of advanced technologies that will enable dramatic reductions in
GHG emissions, if needed, in the future, and (3) take sensible steps in the interim to reduce the

2«Regulation” as used in this section of the notice refers to legally binding requirements
promulgated by an agency under statutory authority. It does not include voluntary measures that
emission sources may or may not undertake at their discretion.



risk of global climate change. The international nature of global climate change also has
implications for foreign policy, which the President directs. In view of EPA’s lack of CAA
regulatory authority to address global climate change, DOT’s authority to regulate fuel economy,
the President’s policy, and the potential foreign policy implications, EPA declines the
petitioners’ request to regulate GHG emissions from motor vehicles.

A. EPA’s Legal Authority under the CAA

As summarized above, many commenters on the petition raised important legal issues
regarding EPA’s authority to issue global climate change regulations under the CAA. Two EPA
General Counsels previously addressed the issue of EPA’s authority to impose CO; emission
control requirements. Both found that CO, meets the CAA definition of “air pollutant” and
could therefore be subject to regulation under one or more of the CAA’s regulatory provisions if
the applicable statutory criteria for regulation were met. Both also noted, however, that the
Agency had not made the requisite findings under any CAA provision for regulation of CO,
emission. Significantly, the past general counsels reached their conclusions prior to the Supreme
Court’s decision in Brown & Williamson, which cautions against agencies using broadly worded
statutory authority to regulate in areas raising unusually significant economic and political issues
when Congress has specifically addressed those areas in other statutes.

Because the petition seeks CAA regulation of GHG emissions from motor vehicles to
reduce the risk of global climate change, EPA has examined the fundamental issue of whether
the CAA authorizes the imposition of control requirements for that purpose. As part of that
examination, EPA’s General Counsel, Robert E. Fabricant, reviewed his predecessors’
memorandum and statements, as well as the public comments raising legal authority issues. The
General Counsel considered the text and history of the CAA in the context of other congressional
actions specifically addressing global climate change and in light of the Supreme Court’s
admonition in Brown & Williamson to “be guided to a degree by common sense as to the manner
in which Congress is likely to delegate a policy decision of such . . . magnitude to an
administrative agency.” In a memorandum to the Acting Administrator dated August ___, 2003,
the General Counsel concluded that the CAA does not authorize EPA to regulate for global
climate change purposes, and accordingly that CO, and other GHGs cannot be considered “air
pollutants” subject to the CAA’s regulatory provisions for any contribution they may make to
global climate change. Accordingly, he withdrew the Cannon memorandum and statements by
Mr. Guzy as no longer expressing the views of EPA’s General Counsel. The General Counsel’s
opinion is adopted as the position of the Agency for purposes of deciding this petition and for all
other relevant purposes under the CAA.

As summarized above, commenters supporting the petition claim that section 202 of the
CAA provides EPA with broad authority to set standards for motor vehicle emissions of CO, and
other GHGs to the extent those emissions cause or contribute to global climate change. At the
same time, other commenters correctly note that (1) no CAA provision specifically authorizes
global climate change regulation, (2) the only CAA provision specifically mentioning CO;



authorizes only “nonregulatory” measures, (3) the codified CAA provisions related to global
climate change expressly preclude the use of those provisions to authorize regulation, (4) a
Senate committee proposal to include motor vehicle CO; standards in the 1990 CAA
amendments failed, (5) federal statutes expressly addressing global climate change do not
authorize regulation, and (6) numerous congressional actions suggest that Congress has yet to
decide that such regulation is warranted. These indicia of congressional intent raise the issue of
whether the CAA is properly interpreted to authorize regulation to address global climate change.

Congress was well aware of the global climate change issue when it last comprehensively
amended the CAA in 1990. During the 1980s, scientific discussions about the possibility of
global climate change led to public concern both in the U.S. and abroad. In response, the U.S.
and other nations developed the United Nations Framework Convention on Climate Change
(UNFCCC). President George H. W. Bush signed, and the U.S. Senate approved, the UNFCCC
in 1992, and the UNFCCC took effect in 1994.

The UNFCCC established the “ultimate objective” of “stabiliz[ing] greenhouse gas
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system” (Article 2 of the UNFCCC). All parties to the UNFCCC
agreed on the need for further research to determine the level at which GHG concentrations
should be stabilized, acknowledging that “there are many uncertainties in predictions of climate
change, particularly with regard to the timing, magnitude and regional patterns thereof”(findings
section of UNFCCC).

Shortly before the UNFCCC was adopted in May 1992, Congress developed the 1990
CAA amendments. A central issue for the UNFCCC — whether binding emission limitations
should be set — was also considered in the context of the CAA amendments. As several
commenters noted, a Senate committee included in its bill to amend the CAA a provision
requiring EPA to set CO, emission standards for motor vehicles. However, that provision was
removed from the bill on which the full Senate voted, and the bill eventually enacted was silent
with regard to motor vehicle CO, emission standards. During this same time period, other
legislative proposals were made to control GHG emissions, some in the context of national
energy policy, but none were passed (see, e.g., S. 324, 1015 Cong. (1989); S. 1224, 101* Cong.
(1989); H.R. 5966, 101 Cong. (1990)).

In the CAA Amendments of 1990 as enacted, Congress called on EPA to develop
information concerning global climate change and “nonregulatory” strategies for reducing CO,
emissions. Specifically, uncodified section 821 of the CAA Amendments requires measurement
of CO; emissions from utilities subject to permitting-under title V-of the CAA. New section 602
of the CAA directs EPA to determine the “global warming potential” of substances that deplete
stratospheric ozone. And new section 103(g) calls on EPA to develop “nonregulatory” measures
for the prevention of multiple air pollutants and lists several air pollutants and CO, for that

purpose.



Notably, none of these provisions authorizes the imposition of mandatory requirements,
and two of them expressly preclude their use for regulatory purposes (sections 103(g) and 602).
Only the research and development provision of the CAA - section 103 — specifically mentions
CO,, and the legislative history of that section indicates Congress was focused on seeking a
sound scientific basis on which to make future decisions on global climate change, not regulation
under the CAA as it was being amended. Representatives Roe and Smith, two of the principal
authors of section 103 as amended, explained that EPA’s “science mandate” needed updating to
deal with new, more complex issues, including “global warming” (A Legislative History of the
Clean Air Act Amendments of 1990, 103 Cong., 1% Sess., S. Prt. 103-38, Vol. 2, pp. 2776 and
2778). They expressed concern that EPA’s research budget had been too heavily focused on
supporting existing regulatory actions when the Agency also needed to conduct “long-term air
pollution research” to “enhance EPA’s ability to predict the need for future action” (id. at 2777).
As Mr. Roe explained:

“[W1e have learned over the last 20 years that air pollution problems are complex and
that easy answers are not readily forthcoming. . . [TThis amendment is premised on the
belief that without a sound scientific foundation, even our most well intentioned efforts to
impgove air quality are doomed to failure.” Id.

with expanded research and development authority, however, Congress
did not surate regulatory authority. In section 103(g), Congress directed EPA to
establish a eering research and technology program to develop, evaluate and
demonsirate” strategiss and technologies for air pollution prevention and specifically called for
improvements it such measures for preventing CO; as well as several specified air pollutants.
But it expressly provided that nothing in the subsection “shall be construed to authorize the
impesition.on any person of air pollution control requirements.” As if to drive home the point,
section 103(g) was revised in conference to include the term “nonregulatory” to describe the
“strategies and technologies” the subsection was intended to promote. In its treatment of the
global climate change issue in the CAA amendments, Congress made clear that it awaited further
information before making decisions on the need for regulation.

Beyond Congress’ specific CAA references to CO; and global warming, another aspect of
the Act cautions against construing its provisions to authorize regulation of emissions that may
contribute to global climate change. The CAA provisions addressing stratospheric ozone
depletion demonstrate that Congress has understood the need for specially tailored solutions to
global atmospheric issues, and has expressly granted regulatory authority when it has concluded
that controls may be needed as part of those solutions. Like global climate change, the causes
deplete stratospheric ozone are emitted around the world and are very long-lived; their depleting
effects and the consequences of those effects occur on a global scale. In the CAA prior to its
amendment in 1990, Congress specifically addressed the problem in a separate portion of the
statute (part B of title I) that recognized the global nature of the problem and called for
negotiation of international agreements to ensure world-wide participation in research and any
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control of stratospheric ozone-depleting substances. In the 1990 CAA amendments, Congress
again addressed the issue in a discrete portion of the statute (title VI) that similarly provides for
coordination with the international community. Moreover, both incarnations of the CAA’s
stratospheric ozone provisions contain express authorization for EPA to regulate as scientific
information warrants. In light of this CAA treatment of stratospheric ozone depletion, it would
be anomalous to conclude that Congress intended EPA to address global climate change under
the CAA’s general regulatory provisions, with no provision recognizing the international
dimension of the issue and any solution, and no express authorization to regulate.

[CEQ General Comment: this is a denial of a specific petition on regulation of
mobile sources under Sec. 202. The NAAQS discussion makes sense in the GC memo, but
here appears jarring, like we are just throwing in everything we can think of.]

EPA’s prior use of the CAA’s general regulatory provisions provides an important
context. Since the inception of the Act, EPA has used these provisions to address air pollution
problems which occur primarily at ground level or near the surface of the earth. For example,
national ambient air quality standards (NAAQS) established under CAA section 109 address
concentrations of substances in the ambient air and the related public health and welfare -
problems. This has meant setting NAAQS for concentrations of ozone, carbon monoxide,
particulate matter and other substances in the air near the surface of the earth, not higher in the
atmosphere. Concentrations of these substances generally vary from place to place as a result of
differences in local or regional emissions and other factors (e.g., topography), although long
range transport may also contribute to local concentrations in some cases. CO,, by contrast, is
fairly consistent in concentration throughout the world s atmosphere up to approximately the
lower stratosphere. Problems associated with atmospheric concentrations of CO; are much more
like the kind of global problem Congress addressed through adoption of the specific provisions
of Title V1.

In assessing the availability of CAA authority to address global climate change, it is also
useful to consider whether the NAAQS system — a key CAA regulatory mechanism — could be
used to effectively address the issue. Unique and basic aspects of the presence of key GHGs in
the atmosphere make the NAAQS system fundamentally ill-suited to addressing these gases in
relation to global climate change. Many GHGs reside in the earth’s atmosphere for very long
periods of time. CO,, by far the most pervasive of anthropogenic GHGs, has a residence time of
roughly 50-200 years. This long lifetime along with atmospheric dynamics means that CO; is
well mixed throughout the atmosphere, up to approximately the lower stratosphere. The result is
a vast global atmospheric pool of CO, that is fairly consistent in concentration, everywhere along
the surface of the earth and vertically throughout this area of mixing.

At the same time that atmospheric concentrations of CO; are fairly consistent globally,
the potential for either adverse or beneficial effects in the U.S. from these concentrations depends
on complicated interactions of many variables on the land, in the oceans, and in the atmosphere,
occurring around the world and over long periods of time. Characterization and assessment of
such effects and the relation of such effects to atmospheric concentration of CO, in the U.S.
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would present scientific issues of unprecedented complexity in the NAAQS context. The long
lived nature of the CO; global pool would also make it extremely difficult to evaluate the extent
over time to which effects in the U.S. would be related to anthropogenic emissions in the U.S..
Finally, the nature of that pool would mean that any CO, standard set would in effect be a
worldwide ambient air quality standard, not a national standard — the entire world would be
either in compliance or out of compliance.

Such a situation would be inconsistent with a basic underlying premise of the CAA
regime for implementation of a NAAQS — that actions taken by individual states and by EPA
can generally bring all areas of the U.S. into attainment of a NAAQS. The statutory NAAQS

‘implementation regime is fundamentally inadequate when it comes to a substance like CO,,
which is emitted globally and has relatively homogenous concentrations around the world. A
NAAQS for CO,, unlike any pollutant for which a NAAQS has been established, could not be
attained by any area of the U.S. until such a standard were attained by the entire world as a result
of emission controls implemented in countries around the world. The limited flexibility provided
in the Act to address the impacts of foreign pollution transported to the U.S. was not designed to
address the challenges presented by long lived global atmospheric pools such as exists for CO,.
The globally-pervasive nature of CO; emissions and atmospheric concentrations presents a
unique problem that fundamentally differs from the kind of environmental problem that the
NAAQS system was intended to address and is capable of solving. -

Other congressional actions confirm that Congress did not authorize regulation under the
CAA to address global climate change. Starting in 1978, Congress passed several pieces of
legislation specifically addressing global climate change. With the National Climate Program
Act of 1978, 15 U.S.C. 2901 et seq., Congress established a “national climate program” to
improve understanding of ‘“‘climate processes, natural and man induced, and the social, economic,
and political implications of global climate change” through research, data collection,
assessments, information dissemination, and international coopieration. In the Global Climate
Protection Act of 1987, 22 U.S.C. 2651 note, Congress directed the Secretary of State to
coordinate U.S. negotiations concerning global climate change, and EPA to develop and propose
to Congress a coordinated national policy on the issue. Three years later, Congress passed the
Global Change Research Act of 1990, 15 U.S.C. 2931 et seq., establishing a Committee on Earth
and Environmental Sciences to coordinate a 10-year research program. That statute was enacted
one day after the CAA Amendments of 1990 was signed into law. Also in 1990, Congress
passed Title XXIV of the Food and Agriculture Act, creating a Global Climate Change Program
to research global climate agricultural issues (section 2401 of Pub.L. 101-624).

With these statutes, Corigress sought to develop a foundation for considering whether
future legislative action on global climate change was warranted and, if so, what that action
should be. From federal agencies, it sought recommendations for national policy and further
advances in scientific understanding and possible technological responses. It did not authorize
any federal agency to take any regulatory action in response to those recommendations and
advances. In fact, Congress declined to adopt other legislative proposals, contemporaneous with
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the bills to amend the CAA in 1989 and 1990, to require GHG emissions reductions from
stationary and mobile sources (see, €.g., S. 1224, 101* Cong. (1989); H.R. 5966, 101* Cong.
(1990)). While Congress did not expressly preclude agencies from taking regulatory action
under other statutes, its actions strongly indicate that when Congress was amending the CAA in
1990, it was awaiting further information before deciding itself whether regulation to address
global climate change is warranted and, if so, what form it should take.

Since 1990, Congress has taken other actions consistent with the view that Congress did
not authorize CAA regulation for global climate change purposes. In the 1992 Energy Policy
Act, Congress called on the Secretary of Energy to assess various GHG control options and
report back to Congress, and to establish a registry for reporting voluntary GHG emissions.
Following ratification of the UNFCCC, nations party to the Convention negotiated the Kyoto
Protocol calling for mandatory reductions in developed nations’ GHG emissions. While the
Kyoto Protocol was being negotiated, the Senate in 1997 adopted by a 95-0 vote the Byrd-Hagel
Resolution, which stated that the U.S. should not be a signatory to any protocol that would result
in serious harm to the economy of the U.S. or that would mandate new commitments to limit or
reduce U.S. GHG emissions unless the Protocol also mandated new, specific, scheduled
commitments to limit or reduce GHG emissions for developing country Parties within in the
same compliance period. Although the Clinton Administration signed the Kyoto Protocol, it did
not submit it to the Senate for ratification out of concem that the Senate would reject the treaty.
Congress also attached language to appropriations bills that barred EPA from implementing the
Kyoto Protocol without Senate ratification (see, €.g., Knollenberg amendments to the FY 1999
and 2000 VA-HUD and Independent Agencies Appropriations Acts). Since enactment of the
1990 CAA amendments, numerous bills to control GHG emissions from mobile and stationary
sources have failed to wind passage (see, e.g., H.R. 2993, 102d Cong., 1* Sess. 137 Cong. Rec.
H4611 (daily ed. 1991)).

Against this backdrop of consistent congressional action to learn more about the global
climate change issue before specifically authorizing regulation to address it, the CAA cannot be
interpreted to authorize such regulation in the absence of any direct or even indirect indication of
congressional intent to provide such authority. EPA is urged on in this view by the Supreme
Court’s decision in Brown & Williamson, which struck down FDA’s assertion of authority to
regulate tobacco products under the Food, Drug and Cosmetic Act (FDCA). That statute
contains a broadly worded grant of authority for FDA to regulate “drugs” and “devices,” terms
which the statute also broadly defines. However, the FDCA does not specifically address-
tobacco products while other federal laws expressly govern the marketing of those products.

Notwithstanding the FDCAs facially broad grant of authority, the Supreme Court
explained that “[i]n extraordinary cases, . . . there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.” The Court noted that FDA was
“assert[ing] jurisdiction to regulate an industry constituting a significant portion of the American
economy,” despite the fact that “tobacco has its own unique political history” that had led
Congress to create a distinct regulatory scheme for tobacco products. The Court concluded that
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FDA’s assertion of authority to regulate tobacco was “hardly an ordinary case.” The Court
analyzed FDA’s authority in light of the language, structure and history of the FDCA and other
federal legislation and congressional action specifically addressing tobacco regulation, including
failed legislative attempts to confer authority of the type FDA was asserting. Based on that
analysis, it determined that Congress did not “intend[] to delegate a decision of such economic
and political significance . . . in so cryptic a fashion.”

It is hard to imagine any issue in the environmental area having greater “economic and
political significance” than regulation of activities that might lead to global climate change.
Virtually every sector of the U.S. economy is either directly or indirectly a source of GHG
emissions, and the major-JCEQ comment: this discussion goes way beyond just the major
countries of the world.|countries of the world are involved in scientific, technical, and political-
level discussions about climate change. We believe, in fact, that an effort to impose controls on
U.S. GHG emissions would have far greater economic and political implications than FDA’s
attempt to regulate tobacco.

The most abundant anthropogenic GHG,CO; is emitted whenever fossil fuels such as
coal, oil, and natural gas are used to produce energy. The production and use of fossil fuel-based-
energy undergirds almost every aspect of the U.S. economy. For example, approximately 70
percent of the electric energy used in this country is generated from fossil fuel, and the U.S.
transportation sector is almost entirely dependent on oil.

Proposals to reduce CO, emissions from these sectors have focused on four major
approaches: (1) improve-fuel efficiency; (2) capture and sequester CO; (3) switch to alternative
non-fossil fuel sources; and (4) reduce vehicle usage by sw1tch1ng to alternatlve forms of

transportatlon Wlth respect to the first proposal
. : ICEO comment
unnecessary and harmful to our casejCongress has spec1ﬁca11y chosen to address the issue of
energy efficiency through other statutes — not the CAA. For example, Congress has authorized
DOT to set fuel economy standards for motor vehicles and the Department of Energy to set
efficiency standards for products such as air conditioners and appliances that consume electricity.

The other approaches for reducmg COZ emlsSIOns all have substantial economic

are we bringing in power plants into a discussion of regulatmg moblle bources"] As for the
use of alternative fuels, governments and private companies around the world are investing
billions of dollars to explore the possibility of using non-fossil fuels for pewergereration-and
[CEQ comment: same as above.]transportation. Any widespread effort to comprehensively
switch over to these fuels would likewise require a wholesale transformation of this industry. As
for alternative modes of transportation, Congress and many states have already adopted measures
to encourage public transportation, car pooling, bike usage, and land-use planning designed to
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minimize commuting distances. EPA supports these measures and believes that they provide
many environmental benefits. However, widespread substitution of alternative forms of
transportation for transportation based on fossil fuel energy would also require a wholesale
remaking of this sector. It is hard to overstate the economic significance of making these kinds of
fundamental and widespread changes in basic methods of producing and using energy.

The issue of global climate change also has enormous political significance. It has been
discussed extensively during the last three Presidential campaigns; it is the subject of debate and
negotiation in several international bodies; and numerous bills have been introduced in Congress’
over the last 15 years to address the issue.

In light of Congress’ attention to the issue of global climate change, and the absence of
any direct or even indirect indication that Congress intended to authorize regulation under the
CAA to address global climate change, it is unreasonable to conclude that the CAA provides the
Agency with such authority. An administrative agency properly awaits congressional direction
before addressing a fundamental policy issue such as global climate change, instead of searching
for authority in an existing statute that was not designed or enacted to deal with the issue. We
thus conclude that the CAA does not authorize regulation to address concerns about global
climate change.

It follows from this conclusion, that GHGs, as such, are not air pollutants under the
CAA’s regulatory provisions, including sections 108, 111, 112 and 202. CAA authorization to
regulate is generally based on a finding that an air pollutant causes or contributes to air pollution
that may reasonably be anticipated to endanger public health or welfare. CAA section 302(g)
defines “air pollutant” as “any air pollution agent or combination of such agents, including any
physical, chemical, biological, radioactive . . . substance or matter which is emitted into or
otherwise enters the ambient air. Such term includes any precursors to the formation of any air
pollutant[.]” The root of the definition indicates that for a substance to be an “air pollutant,” it
must be an “agent” of “air pollution.” Because EPA lacks CAA regulatory authority to address
global climate change, the term “air pollution” as used in the regulatory provisions cannot be
interpreted to encompass global climate change. Thus, CO; and other GHGs are not “agents” of
air pollution and do not satisfy the CAA section 302(g) definition of “air pollutant” for purposes
of those provisions. We reserve judgment on whether GHGs would meet the CAA definition of
“air pollutant™ for regulatory purposes were they subject to regulation under the CAA for global
climate change purposes.”’ .

- 3As General Counsel Fabricant explains in his memorandum, a substance does not meet -
the CAA definition of “air pollutant” simply because it is a “physical, chemical, biological,
radioactive . . . substance of matter which is emitted into or otherwise enters the ambient air.” It
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B. Interference with Fuel Economy Standards

must also be an “air pollution agent.”
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Even if GHGs were air pollutants generally subject to regulation under the CAA,
Congress has not authorized the Agency to regulate CO, emissions from motor vehicles to the
extent such standards would effectively regulate the fuel economy of passenger cars and light
duty trucks. No technology currently exists or is under development that can capture and destroy
or reduce emissions of CO,, unlike other emissions from motor vehicle tailpipes. The only way
to reduce gasoline engine tailpipe emissions of CO is to improve fuel economy. [CEQ
comment: fuel switching to natural gas engines for buses and taxis would reduce tailpipe
emissions separate from the issue of fuel economy.]Congress has already created a detailed set
of mandatory standards governing the fuel economy of cars and light duty trucks, and has
authorized DOT — not EPA — to implement those standards. The only way for EPA to proceed
with CO, emissions standards without upsetting this statutory scheme would be to set a standard
less stringent than CAFE for cars and light duty trucks. But such an approach would be
meaningless in terms of reducing GHG emissions from the U.S. motor vehicle fleet.*

Congress’ care in designing the CAFE program makes clear that EPCA is the only
statutory vehicle for regulating the fuel economy of cars and light duty trucks. Under EPCA,
DOT may set only “corporate average” standards that automakers meet on a fleetwide basis.
Automakers thus have flexibility to design different vehicle models having different fuel
economy so long as the average of the vehicles sold by the automaker in a given model year and
class meets the CAFE standard for that year. In fact, EPCA offers automakers additional
flexibility by allowing them to meet the CAFE standard for a given model year by “carrying
back” or “carrying forward” the excess fuel economy performance of their fleets for the three
years before or after the applicable model year.

EPCA also builds in an opportunity for congressional oversight of CAFE standard-setting
that reinforces the notion that Congress intended fuel economy to be governed by EPCA alone.
The statute specifies a CAFE standard of 27.5 miles per gallon for passenger cars in model years
1984 and beyond (49 U.S.C. section 32902(b)), but authorizes DOT to amend the standard to the
“maximum feasible average fuel economy level” for the relevant model year. However, to the
extent DOT raises or lowers the standards beyond specified levels, EPCA provides an automatic
opportunity for Congress to disapprove and effectively void the amended standard (49 U.S.C.
section 32902(c)). Given that gasoline engine motor vehicle tailpipe CO; emissions can only be
reduced by improving fuel economy, CAA emission standards for CO, that required greater
improvements in fuel economy than applicable CAFE standards required would abrogate

“Although the ICTA petition focuses on passenger cars and light duty trucks, it seeks
regulation of GHG emissions generally from motor vehicles and engines, which include heavy
duty engines and trucks. Passenger cars and light duty trucks are subject to CAFE standards;
heavy duty trucks are not. The contribution of heavy duty trucks to the U.S. motor vehicle GHG
inventory is relatively small, about 16 percent. EPA believes-it would be ineffective, inefficient
and unreasonable to set CO, emission standards for these vehicles in the absence of a more
comprehensive program for seeking CO; and other GHG reductions from the many types of
sources of these emissions.
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EPCA’s regime.
G No Mandatory Duty

As explained above, the language, history, structure and context of the CAA and
Congress’ decision to give DOT authority to regulate fuel economy under EPCA make clear that
EPA does not have authority to regulate motor vehicle emissions of CO; and other GHGs under

the CAA. In any event, the CAA provision authorizing regulation of motor vehicle
emissions does not impose a mandatory duty on the Administrator to exercise her

judgment. Instead, section 202(a)(1) provides the Administrator with discretionary authority to

address emissions in addition to those addressed by other section 202 provisions (see, €.g.,
sections 202(a)(3) and (b)). While section 202(a)(1) uses the word “shall,” it does not require the
Administrator to act by a specified deadline and it conditions authority to act on a discretionary
exercise of the Administrator’s judgment regarding whether motor vehicle emissions cause or
contribute to air pollution that may reasonably be anticipated to endanger public health or
welfare.

The website statements, legal memorandum and other documents cited by petitioners and
commenters in support of the petition are not sufficient to satisfy the criteria for setting standards
under section 202(a)(1). Exercise of section 202(a)(1) authority turns on the judgment made by
the Administrator, and CAA section 301 does not permit the Administrator to delegate her
standard-setting authority under section 202(a)(1). None of the statements petitioners claim
constitute the requisite endangerment finding for GHGs under section 202(a)(1) were made, or
subsequently adopted, by the Administrator. As the Cannon memorandum stated in 1998, no
Administrator had made a finding under any of the CAA’s regulatory provisions that CO, meets
the applicable statutory criteria for regulation. (Notably, the website statements on which the
petitioners partly rely were in existence at the time Mr. Cannon issued his memorandum.) That
statement remains true today — no Administrator has made findings that satisfy the criteria for
setting CO, standards for motor vehicles or any other emission source. In any event, for such
findings to suffice for standard-setting purposes, they must be established through a notice-and-
comment process,

EPA also disagrees with the premise of the petitioners’ claim — that if the Administrator
were to find that GHGs, in general, may reasonably be anticipated to endanger public health or
welfare, she must necessarily regulate GHG emissions from motor vehicles. Depending on the
particular problem, motor vehicles may contribute more or less or not at all. An important issue
before the Administrator is whether, given motor vehicles’ relative contribution to a problem, it
makes sense to regulate them. In the case of some types of air pollution, motor vehicles may be
one of many contributors, and it may make sense to control other contributors instead of, or in
tandem with, motor vehicles. The discretionary nature of the Administrator’s section 202(a)(1)
authority allows her to consider these important policy issues and decide to regulate motor
vehicle emissions as appropriate to the air pollution problem being addressed. Accordingly, even
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were the Administrator to make a formal finding regarding the potential health and welfare
effects of GHGs in general, section 202(a)(1) would not require her to regulate GHG emissions

from motor vehicles.
D. Different Policy Approach

Beyond issues of authority and interference with fuel economy standards, EPA disagrees
with the regulatory approach urged by petitioners. EPA establishment of motor vehicle GHG
standards would be neither appropriate nor effective at this time. As described in detail below,
the President has laid out a comprehensive approach to climate change that calls for near-term
voluntary actions and incentives along with programs aimed at reducing scientific uncertainties
and encouraging technological development so that the government may effectively and
efficiently address the climate change issue over the long term.

Petitioners and many commenters cited various international and national studies as
support for their claim that global climate change endangers public health and welfare in this
country and around the world. As the National Research Council (NRC) stated in its 2001 report,
Climate Change Science: An Analysis of Some Key Questions,5 GHGs“are-accumulatinginthe

o
The NRC observed-that- [CEQ/OPD/OMB/DOJ comments: the above quotes are
unnecessary and extremely harmful to the legal case being made in this document. This is
not a survey of the science, but a legal argument. These must come out.]“there is
considerable uncertainty in current understanding of how the climate system varies naturally and
reacts to emissions of [GHGs] and aerosols.” Id. As a result of that uncertainty, the NRC
cautioned that “current estimate of the magnitude of future warming should be regarded as

SPetitioners cited numerous studies and other sources of information in contending that
anthropogenic emissions of CO,, CH4, N20, and HFCs are accelerating global climate change
and emission of these compounds from motor vehicles contribute to the problem. Numerous
commenters agreed with petitioners and a few cited additional information or studies as further
support. See “Summary of Climate Petition Comments on Science” in the docket for this action.

Other commenters disagreed with petitioners’ contentions, citing different data and studies or in
some cases interpreting the same data and studies differently or emphasizing different aspects of
the information provided. Id. We reviewed the information submitted by petitioners and
commenters and concluded that all of the information was widely available and'in the public -
domain at the time we solicited comments on the petition. The information submitted does not
add significantly to the body of information available to the NRC when it prepared its 2001
report. We rely in this decision on NRC’s objective and independent assessment of the relevant
science. The comments submitted to the record do not include information that causes us to
question the validity of the NRC’s conclusions.
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tentative and subject to future adjustments (either upward or downward).” Id. It further advised
that “[rJeducing the wide range of uncertainty inherent in current model predictions of global
climate change will require major advances in understanding and modeling of both 1) the factors
that determine atmospheric concentrations of [GHGs] and aerosols and 2) the so-called
‘feedbacks’ that determine the sensitivity of the climate system to a prescribed increase in
[GHGs].” 1d. :

The science of climate change is extraordinarily complex and still evolving. Although
there have been substantial advances in climate change science, there continue to be important
uncertainties in our understanding of the factors that may affect future climate change and how it
should be addressed. As the NRC explained in its 2001 report, predicting future climate change
necessarily involves a complex web of economic and physical factors including: our ability to
predict future global anthropogenic emissions of GHGs and aerosols; the fate of these emissions
once they enter the atmosphere (e.g., what percentage are absorbed by vegetation or are taken up
by the oceans); the impact of those emissions that remain in the atmosphere on the radiative
properties of the atmosphere; changes in critically important climate feedbacks (e.g., changes in
cloud cover and ocean circulation); changes in temperature characteristics (e.g., average
temperatures, shifts in daytime and evening temperatures); changes in other climatic parameters
(e.g., shifts in precipitation, storms); and ultimately the impact of such changes on human health
and welfare (e.g., increases or decreases in agricultural productivity, human health impacts).
Substantial scientific uncertainties limit our ability to assess each of these factors and to separate
out those changes resulting from natural variability from those that are directly the result of
increases in anthropogenic GHGs. To the extent that changes to occure, we are not able to predict
with any confidence the timing. magnitude. or regional distribution of climate change.
[CEQ/DOJ comment this is move up from next page. Earlier sentences from next page
removed as unnecessary and harmful to legal argument.|

Reducing the wide range of uncertainty inherent in current model predictions will require
major advances in understanding and modeling of the factors that determine atmospheric
concentrations of greenhouse gases and aerosols, and the processes that determine the sensitivity
of the climate system. Specifically, this will involve reducing uncertainty regarding:

. the future global use of fossil fuels and future global emissions of methane,

-

. the fraction of fossil fuel carbon that will remain in the atmosphere and contribute to
radiative forcing versus exchange with the oceans or with the land biosphere,

. the impacts (either positive or negative) of climate change on regional and local systems,

. the nature and causes of the natural variability of climate and its interactions with human-
induced changes, and
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. the direct and indirect effects of the changing distribution of aerosols.

Knowledge of the climate system and of projections about the future climate is derived
from fundamental physics, chemistry and observations. Data are then incorporated in global
circulation models. However, model projections are limited by the paucity of data available to
evaluate the ability of coupled models to simulate important aspects of climate. The U.S. and
other countries are attempting to overcome these limitations by developing a more
comprehensive long-term observation system, by making more extensive regional measurements
of greenhouse gases, and by increasing the computing power required to handle these expanded
data sets.

v A . e
comment: this para seems out of place. Final sentence fine, and moved to previous page.|

A central component of the President’s policy is to reduce key uncertainties that exist in
our understanding of global climate change. Important efforts are underway to address these
uncertainties. In particular, the federal government has expanded scientific research efforts
through its Climate Change Research Initiative (CCRI). President Bush announced this new
initiative in June 2001 and called for it “to study areas of uncertainty and identify priority areas
where investments can make a difference.” The CCRI recently issued its final “Strategic Plan for
the Climate Change Research Program” to ensure that scientific efforts are focused where they
are most critical and that the key scientific uncertainties identified are addressed in a timely and
effective manner for decision makers.

Along with stepped-up efforts to reduce scientific uncertainties, the President’s policy
calls for public-private partnerships to develop break-through technologies that could
dramatically reduce the economy’s reliance on fossil fuels without slowing its growth. Large-
scale shifts away from traditional energy sources, however, will require not only the development
of abundant, cost-effective alternative fuels, but potentially wholesale changes in the way
industrial processes and consumer products use fuel. Such momentous shifts do not take place
quickly. As the President has explained, “[a]ddressing global climate change will require a
sustained effort, over many generations”
(www.whitehouse.gov/news/releases/2002/02/climatechange.html).

By contrast, establishing GHG emission standards for U.S. motor vehicles at this time
would require EPA to make scientific and technical judgments without the benefit of the studies
being developed to reduce uncertainties and advance technologies. It would also result in an
inefficient, piecemeal approach to addressing the climate change issue. The U.S. motor vehicle
fleet is one of many sources of GHG emissions both here and abroad, and different GHG
emission sources face different technological and financial challenges in reducing emissions.
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A sensible regulatory scheme would require that all significant sources and sinks of GHG
emissions be considered in deciding how best to achieve any needed emission reductions.

Unilateral EPA regulation of motor vehicle GHG emissions could also weaken U.S.
efforts to persuade key developing countries to reduce the GHG intensity of their economies.
Considering the large populations and growing economies of some developing countries,
increases in their GHG emissions could quickly overwhelm the effects of GHG reduction
measures in developed countries. Any potential benefit of EPA regulation could be lost to the
extent other nations decided to let their emissions significantly increase in view of U.S. émission
reductions. Unavoidably, climate change raises important foreign policy issues, and it is the
President’s prerogative to address them.

In light of the considerations discussed above, EPA would decline the petitioners’ request
to regulate motor vehicle GHG emissions even if it had authority to promulgate such regulations.
Until more is understood about the causes, extent and significance of climate change and the
potential options for addressing it, EPA believes it is inappropriate to regulate GHG emissions
from motor vehicles.

In any event, the President’s policy includes efforts to reduce motor vehicle petroleum
consumption through increases in motor vehicle fuel economy. As noted previously, petitioners
specifically suggested that EPA set a “corporate average fuel economy-based standard,” but only
DOT is authorized to set motor vehicle fuel economy standards. DOT considered increasing fuel
economy standards and recently promulgated a final rule increasing the CAFE standards for light
trucks, including sports utility vehicles, by 1.5 miles per gallon over a three-year period
beginning with model year 2005. The new standards are projected to result in savings of
approximately 3.6 billion gallons of gasoline over the lifetime of the affected vehicles, with the
corresponding avoidance of 31 million metric tons of carbon dioxide emissions. For the longer
term, the President has established a new public-private partnership with the nation’s automobile

5The U.S. faced a similar dilemma in its efforts to address stratospheric ozone depletion.
Early U.S. controls on substances that deplete stratospheric ozone were not matched by many
other countries. Over time, U.S. emission reductions were more than offset by emission
increases in other countries. The U.S. did not impose additional domestic controls on
stratospheric ozone-depleting substances until key developed and developing nations had
committed to controlling their own emissions under the Montreal Protocol on Substances that
Deplete Stratospheric Ozone.
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manufacturers to promote the development of hydrogen as a primary fuel for cars and trucks,
with the goal of building a commercially viable zero-emissions hydrogen-powered vehicle. In
the near-term, the President has sought $3 billion in tax credits over 11 years for consumers to
purchase fuel cell and hybrid vehicles.

Aside from fuel economy-based standards, petitioners only other suggestions for reducing
CO, from motor vehicles are tire efficiency standards and a declining fleet-averaged NOx
stanidard to force the introduction of zero-emitting vehicles. In the case of tire efficiency
standards, it is questionable whether such standards would qualify as “standards applicable to the
emission” of an air pollutant from a motor vehicle under section 202(2)(1), since such standards
would presumably apply to the vehicle’s tires, not its CO, emissions (emphasis added). As for
zero emission vehicles, further technological developments are needed before they could be a
practical choice for most consumers.

With respect to the other GHGs — CH4, N20, and HFCs — petitioners make no suggestion
as to how those emissions might be reduced from motor vehicles. GHG emissions from motor
vehicles primarily consist of CO; from fuel combustion. In 1999, N20 represented 4 percent,
HFCs 1 percent, and CH4 less than 1 percent of transportation GHG emissions. As byproducts
of combustion, there is a direct proportional relationship between CO; emissions and fuel .
economy levels. EPA believes parameters other than fuel economy are more relevant to N2O,
CH4 and HFCS formation. HFCs come from mobile air conditioners, while CH4 and N2O are
influenced by catalytic converter design. But as noted above, N20, HFCs, and CH4 represent a
very small percentage of total U.S. transportation GHG emissions. As such, they would not be
effective or iefficient [CEQ comment: typo]targets for regulation in the absence of regulation
of CO, emissions

VI  Administration Global Climate Change Policy

Lack of CAA authority to impose GHG control requirements does not leave the federal

government powerless to take sensible measured steps to address the global climate change issue.

As described in this notice, the President has laid out a comprehensive approach to global
climate change that calls for near-term voluntary actions and incentives along with programs
aimed at reducing scientific uncertainties and encouraging technological development so that the
government may effectively and efficiently address the global climate change issue over the long
term. The CAA and other federal statutes provide the federal government with ample authority
to conduct the research necessary to better understand the nature, extent and effects of any
emission reductions to the extent they prove necessary. The CAA and other statutes also
authorize, and EPA and other agencies have established, nonregulatory programs that provide
effective and appropriate means of addressing global climate change while scientific
uncertainties are addressed.

As part of that effort, the President in February 2002 called for voluntary reductions in
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GHG intensity, including through fuel economy improvements. GHG intensity is the ratio of
GHG emissions to economic output. The President’s goal is to lower the U.S. rate of emissions
from an estimated 183 metric tons per million dollars of gross domestic product (GDP) in 2002
to 151 metric tons per million dollars of GDP in 2012. Meeting this commitment will prevent
GHG emissions of over 500 million metric tons of carbon equivalent (MMTCE) from entering
the atmosphere cumulatively over the next ten years, and is equivalent to taking 70 million (or
one out of three) cars off the road.

The “Climate VISION” (Voluntary Innovative Sector Initiatives: Opportunities Now)
program, a Presidential initiative launched by the Department of Energy (DOE) in February
2003, is a voluntary public-private partnership designed to pursue cost-effective strategies to
reduce the growth of GHG emissions, especially by energy-intensive industries. Working with
trade associations and other groups, the program assists industry in its efforts to accelerate the
transition to energy technologies and manufacturing processes that are cleaner, more efficient,
and capable of capturing or sequestering GHGs. Climate VISION links these objectives with
technology development and deployment activities primarily at DOE, but also at other
participating agencies. Since Climate VISION was launched, 14 industry groups have become
program partners with DOE.

ErA is also pursuing a number of nonregulatory approaches to reducing GHG emissions.
designed to foster icchnology development. In February 2002, EPA launched EPA’s Climate
Leaders program, a new volwitary partnership program between government and industry.
Through Climate Leaders, comparies will work with EPA to evaluate their GHG emissions, set
aggressive reduction goals, and report uicir progress toward meeting those goals. To date, more
than 40 companies from almost all of the most energy-intensive industry sectors have joined
Climate Leaders.

EPA’s Energy Star program is another example of voluntary actions that have
substantially reduced GHG emissions. Energy Star is a voluntary labeling program that provides
critical information to businesses and consumers about the energy efficiency of the products they
purchase. Over the past decade more than 750 million Energy Star products have been purchased
across more than 30 product categories (e.g., computers, microwaves, washing machines).
Reductions in GHG emissions from Energy Star purchases were equivalent to removing 10
million cars from the road last year. Businesses and consumers not only reduced their GHG
emissions, but also saved $5 billion last year through their use of Energy Star products.

EPA also has voluntary programs aimed at reducing methane emissions from a variety of
sources. Forexample, the Agency has partnerships with natural gas companies to reduce’
emissions from leaky pipelines and distribution equipment, solid waste landfill facilities to
capture and reuse emissions from landfills, and coal mining companies to capture and reuse
methane escaping from mines. Together, these programs are projected to reduce methane
emissions to below 1990 levels through 2010.
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In addition, EPA has extensive partnerships with industries responsible for emissions of
the most potent industrial GHG (e.g., sulfur hexafluoride, per fluorocarbons and HFCs).
Through partnerships with EPA, the aluminum sector has exceeded their goal of reducing PFC
emissions by 45% from 1990 levels by 2000 and is now in discussions about a new, more
aggressive goal. The semiconductor manufacturing sector has agreed to reduce their emissions
by 10% below 1995 levels by 2010. This year, a new agreement was reached with the
magnesium sector under which they have agreed to completely phase-out their SF6 emissions by
2010.

The federal government’s voluntary climate programs are already achieving significant
emission reductions. In 2000 alone, reductions in GHG emissions totaled 66 MMTCE when
compared to emissions in the absence of these programs.

Importantly, the President’s initiative will improve our ability to accurately measure and
verify GHG emissions through an enhanced national GHG registry system. The U.S. will
improve the voluntary registry’s accuracy, reliability, and verifiability, taking into account
emerging domestic and international approaches. Organizations participating in the new registry
will be provided with transferable credits for achieving voluntary emissions reductions. These
credits will be available for use under any future incentive-based or mandatory programs. We
believe the enhanced standards for the new registry will strengthen the current voluntary trading
systems.

The President’s 2003 budget also seeks $4.5 billion for global climate change-related
programs, a $700 million increase over 2002. This includes $1.7 billion for science research
under the Climate Change Research Initiative, and $1.3 billion for climate change technologies
under the National Climate Change Technology initiative. This commitment is unmatched in the
world. The 2003 budget seeks $555 million in clean energy incentives to spur investments in
solar, wind, and biomass energy, co-generation, and landfill gas conversion.

New and expanded international policies will complement our domestic policies,
including tripled funding for the “Debt-for-Nature” Tropical Forest Conservation Program, fully
funding the Global Environment Facility for its third four-year replenishment, enhanced support
for climate observation systems and climate technology assistance in developing countries, and
sustained level funding for USAID climate programs, including technology transfer and capacity
building in developing countries. -

_ In the transportation sector, the Administration’s global climate change plan includes
promoting the development of fuel-efficient motor vehicles and trucks, researching options for
producing cleaner fuels, and implementing programs to improve energy efficiency. The plan
calls for expanding federal research partnerships with industry, providing market-based
incentives, and updating current regulatory programs that advance our progress in this area. This
commitment includes expanding fuel cell research, in particular through the “FreedomCAR”
initiative.



FreedomCAR is a new public-private partnership with the nation’s automobile
manufacturers. It seeks to promote the development of hydrogen as a primary fuel for cars and
trucks, with the goal of building a commercially viable zero-emissions hydrogen-powered
vehicle. FreedomCAR focuses on technologies to enable mass production of affordable
hydrogen-powered fuel cell vehicles and the hydrogen-supply infrastructure to support them.

Developing new technologies to improve the energy efficiency of transportation in the
U.S. will be a key element in achieving future reductions in GHG emissions. The President’s
2003 budget seeks more than $3 billion in tax credits over 11 years for consumers to purchase
fuel cell and hybrid vehicles. The Administration’s global climate change plan supports
increasing automobile fuel economy and encouraging new technologies that reduce our
dependence on imported oil, while protecting passenger safety and jobs.

To address GHG emissions from the electric utility sector, DOE in February of this year
announced FutureGen, a $1 billion government/industry partnership to design, build and operate
a nearly emission-free, coal-fired electric and hydrogen production plant. The 275-megawatt
prototype plant will serve as a large scale engineering laboratory for testing new clean power,
carbon capture, and coal-to-hydrogen technologies. It will be the cleanest fossil fuel-fired power
plant in the world. The project is a direct response to the Pre51dent s Climate Change and
Hydrogen Fuels Initiatives.

In all, the President’s global climate change policy sets the U.S. on a path to slow the
growth of GHG emissions and, as the science justifies, to stop and then reverse that growth. This
policy supports vital global climate change research and lays the groundwork for future action by
investing in science, technology, and institutions. In addition, the President’s policy emphasizes
international cooperation and promotes working with other nations to develop an efficient and
coordinated response to global climate change. In taking prudent environmental action at home
and abroad, the U.S. is advancing a realistic and effective long-term approach to the global
climate change issue.

VI Conclusion

After considering ICTA’s petition, public comment, EPA’s legal authority, and other
relevant information, ICTA’s petition for EPA to regulate certain mebilesource regutation-of
GHG emissions from new motor vehicles and engines under CAA section 202(a)(1) [CEQ
comment: this is a stylistic change, but a more formal treatment seems better.]is denied for
the reasons discussed above.

Dated:
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[Signature]
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Vulnerability:  science

Opportunity:  ambient air argument, normative definition of “air pollution” as something that
is released into the local ambient air that causes acute health problems for

individuals.

Page 1
ICTA only lead reference. Should refer broadkly to cases, that raise common issues on when the

Administration has discretionary or mandatory authority. Atlease in one context, my predicessor
yes.

Bottom sentence is assertion. Loops back to overarching vulnerability and missed opportunity.

Page 4
Ambient air'issues

Page 5
Typo

Page 6
Missing footnote?

“ambient”
Middle para, should punt this approach

Page 7
Typo at top and bottom

Page 8
Should refer to amendment

Page 9
“implied” is weak. Should said “made clear.”

“climage change regulation” (one doesn’t regulate climate change). Should say, “regulations of
-activities that might contribute to climate change.”

Middle para: careful. Black carbon may have local/regional impacts. Bottom line, very weak;
should just say straight up that NAAQS for GHGs are not suited to solve a global problem
(would be covered by ambient air argument).

Bottom para, don’t refer to “global air pollution problems.” Say, “global emissions issues.”

Page 10

Top para, same “climage change regulation” issue.



Bottom para, Byrd-Hagel references are slightly wrong. Should say, “In 1997 the Senate
adopted the Byrd-Hagel Resolution by a vote of 95-0 expressing opposition to stating-that-the
Senpate-would-notratify any climate change treaty or protocol that mandated U.S. GHG
emissions reductions without the same mandates placed on the-partieipation-of developing
countries.” Also, add footnote that the reason the Knollenberg appropriations riders are no
longer there is because the Administration has now made clear that it will not try to implement
the Kyoto Protocol without ratification and approval of new regulatory programs by Congress.

Page 11
Top para, delete final sentence. This argument could be used against us because of the Cannon

memo.

Second to last para, reference to sensitive foreign policy issues is an unexplained assertion. Drop
unless fleshed out.

Page 12
Need to make clear that we have negeted existing discretionary authority. We do this through

the overarching ambient air argument that needs to be made.
First full para. Fix “climate change regulation” again.

Conclusion should be clearer. Lead sentence is trouble, as it leans too much on science. Should
conclude with something like, “In light of the B& W decision that we have to look at the
expression of air pollution in context of statute in light of its purpose and regulatory
structre/system, there is an absence of persuasive information that the Administration’s
regulatory authority with respect to the ambient air over the United States could do anything to
affect potentially adverse affects created by greenhouse gas emissions. Therefore, there is no
authority, discretionary or mandetory...”
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Among the many public policy issues the world faces today, few are as
complex as A

global climate change. countless scientific, technological, and economic
issues . -

affect our understanding of, and response to, climate change. Tremendous
uncertainties exist in each of these fields, and new information is
constantly . :

added to the equation

7 new climate observations, new scientific studies, new
technological developments, and new partnerships and programs to control
greenhouse gas emissions. :

one fact, however, is indisputable: America has never had a stronger,
smarter _

and rporé practical climate change program than it does today under
President N . .
Bush'sh1eadersh1p. Never before has a President and his cabinet devoted -
as muc .

attention to climate change policy, or provided such significant
fesources to ) e i e e = G
_our. climate-change science; “technology, and mitigation programs. And’
never

before has America engaged in so many bilateral climate change

Bgr;nenshjps with

oth -the developed and developing world.

Last February, the President unveiled a comprehensive climate change

policy with ) Lo

three key goals: Resolving key uncertainties-in climate change science,

de§e1op1ng and deploying new technologies, and strengthening domestic

an )

international efforts to prevent greenhouse gas emissions. In each of
Page 2
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international

cooperation on climate change programs. In the past year, we've
developed

bilateral agreements with China, India, Japan, Australia, Canada, the
European

union, and a_consortium of Central American nations, creating
international . o

cooperation on scientific research and programs to prevent greenhouse
as

gmissions.

?uppo;ting these efforts, the President's budget provides $178 million
or the

G1gba1 Environment Facility ? which funds projects to bring clean energy
an . . :

. other environmental technologies to the developing world ? and $205
milTlion_for o

USAID climate change.pro?rams. including $50 million for tropical forest
conservation. USAID is also spending $25 million over the next two years
on new <

climate observation systems +in developing countries.

IR the face of this unprecedented effort, partisan critics still Tament
the

President's refusal to support the Kyoto Protocol ? forgetting that the
Senate

voted 95-0 against its principles in 1997. It's worth remembering why:
The Kyoto . ) .

Prgtocgj would have put up to 5 million Americans out of work, for the
sake o

meeting unrealisti
effect on _ . .
global emissions. In fact, the Protocol requires little or no real
reductions . . .
ffom1mogt of our trade competitors in the developed world ? who will
simply buy o d _
credits for phantom emissions "reductions" caused largely by the
collapse of the L . .
communist economies ? and requires nothing whatsoever of the developing
countries that already emit a majority of the world's greenhouse gases.

c and arbitrary targets that would have a negligible

collectively, America has never been more engaged in meeting the
TQn?iterm

challenge of climate change with smart policies that guide both concrete
%gglgngnd a long-term vis{on for progress +in the years ahead.

#i#t#
793 words

(See attached file: CTW Time GCC revised.doc). . .. .. ... o oeeoooo-

- CTW Time GCC revised.doc
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RECORD TYPE: FEDERAL (NOTES MAIL)

CREATOR:Samuel A. Thernstrom ( CN=Samuel A. Thernstrom/OU=CEQ/O=EOP [ CEQ ] )
CREATION DATE/TIME:15-3JUL-2002 09:35:16.00
SUBJECT:: Re: Revised whitman Time magazine climate change piece

T0:Phi1 Cooney ( CN=Phil Cooney/OU=CEQ/O=EOP@EOP [ CEQ ] )
READ : UNKNOWN

TO:James Connaughton ( CN=James Connaughton/OU=CEQ/O=EOP@EOP t CEQ ] )
READ : UNKNOWN

TEXT
opinion on this point? It's a rather key figure

‘Gibson. Tom@epa
07/15/2002 09:32:02 AM
Record Type: Record

To: Samuel A. Thernstrom/CEQ/EOP

cc:
subject: Re: Revised whitman Time magazine climate change piece

sam---I can't use the five million out of work figure for Kyoto. It is
based on an EIA report that assumed that no trading would be allowed to
implement the KP. It also is the high end of numbers that were
expressed as range. I suggest going back to "would have cost hundreds
of millions of dollars™ as in the draft.

Samuel_A.
_Thernstro To: Tom
G1bson/DC/USEPA~ watso tate
conrad.C.Lautenbacher James .R.Mahoney@EnaRP,
Robert.Car oe
LYNN_SCARLET‘.DOI? pavid.TennyQERMEg», Tim. Adams“treas-
/15/02 09:18 AM

James_connaughton@RSee@®. Phil cooneym Stuart_w.
_Bowe eop S
paniel_J._Bartlett({@ifipeop P, James_R._Wilki nson.eogz

scott_McClellan(iiSAABRAMAP, Joel_D._Kaplan

whitman Time magazine climate change piece

Subject: Revised

Page 1

002256



0226_f_p2kq8003_ceq.txt
RECORD TYPE: FEDERAL (NOTES MAIL)

CREATOR : Gibson . Tom@ep0oniG® ( Gibson.TomCepa (INEBIREREENR [ UNKNOWN 1 )
CREATION DATE/TIME:15-JUL-2002 12:36:12.00
SUBJECT:: Re: Revised whitman Time magazine climate change piece

TO:samuel A. Thernstrom ( CN=Samuel A. Thernstrom/OU=CEQ/O=EOP@EOP [ CEQ ] )
READ : UNKNOWN ’

cc:Mulvaney. susanGepadiiREIGERR ( Mulvaney.SusanGepa @RI [ UNKNOWN ] )

READ": UNKNOWN

cc:Martyak. Joe@Gep@IBRERRA® ( Martyak.JoeCGepad RSP [ UNKNOWN ] )

READ : UNKNOWN

cc:Phil cooney ( CN=Phi} Cooney/OU=CEQ/o=EOP@EOP [ceq] )
READ : UNKNOWN .

cc:Mcginnis.EileenCepadiinel® ( Mcginnis.Ei TeenGepa(NQEREEP [ UNKNOWN ] )

READ : UNKNOWN

cc:scott McClellan { CN=Scott McClellan/OU=WHO/O=EOPBEOP [ WHO ] )
READ : UNKNOWN .

cC:James Connaughton ( CN=J)ames Connaughton/OU=CEQ/O=EOPGEOP [ CEQ ] D
READ: UNKNOWN

TEXT: . ..
Here are Governor whitman's edits---

seventh para, last sentence---strike "in the long run." and replace with

"if we are truly to make a difference."

eleventh para, second sentence---strike from "put up to 5 million ., . ."”
through “afb1trqrg targets that would have a . . " and replace with
"cost American . jobs while having". New sentence reads "It's worth
remembering why: The Kyoto protocol would have cost American jobs while
having a negligible effect on global emissions.”

Tom G

Samuel_A. ‘ -

_Thernstron{@ ey ) o H Tom
Gibson/pC/USEPA/QREED

cc: -
_.:_'ames_f:ﬂnnaughton* phil-cooneyEnmiumemE =
scott_McClel 1an*
07/15/02 09:40 AM Subject: Re: Revised.

whitman Time magazine climate -change piece-
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RECORD TYPE: FEDERAL (NOTES MAIL)

CREATOR:Samuel A. Thernstrom ( CN=Samuel A. Thernstrom/OU=CEQ/0=EOP [ CEQ ] )
CREATION DATE/TIME:15-JuiL-2002 15:11:01.00
SUBJECT:: Time Magazine -- latest

TO:Phil Cooney ( CN=Phil Cooney/QU=CEQ/O=EOP@EOP [ CEQ ] )
READ : UNKNOWN '

TEXT:
praft whitman Time Magazine piece on climate change

Amon? the many public po]icx issues facing the world today, few are as
complex as global climate change. countless scientific, technological, and
economic issues affect our understanding of, and response to, climate
change. Tremendous uncertainties exist in each of these fields, and new
information is constantly added to the analysis 0) new_climate
observations, new scientific studies, new technological developments, and
new partnerships and programs to control greenhouse gas emissions.

one fact, however, is indisputable: under President BushD,s leadership,
this Administration has crafted the strongest, smartest, and most
practical climate change program America has ever_had. No previous
Administration has devoted as much attention_to climate change policy, or
provided such significant resources to our climate change science,
technology, and mitigation programs. And America has never before engaged
in so many bilateral climate change partnerships with both the developed
and. the developing world.

Last February, the President unveiled a comprehensive climate_change
policy with tﬁreg key goa1s: resolving key uncertainties in climate change
science, developing and deploying new technologies, and strengthening
domestic and international efforts to prevent greenhouse gas emissions. In
each of these areas, the President has provided the leadership and
resources needed to produce new reasults.

collectively, the Administrationd,s initiatives have set America on a path
to slow the projected growth of greenhouse gas emissions, while developing
the scientific and technological knowledge and economic strength necessary
to enable us ultimately to stabilize or reduce emissions, if science
justifies such action.

For_the first time, our strategy establishes a specific and realistic

goal: té reduce Americal,s greenhouse gas emissions relative to_the size of
our economy by eighteen percent over the next ten years. Accomﬁ1ishing

this goal will require a significant and sustained effort. Although

American businesses continue to 1m?rove their energy efficiency and

productivity, the Presidentd,s goal is to accelerate that trend by another

30 percent 0) the equivalent of taking 70 million cars off.the .road, or----------------°-

.ayoiding.rough]yf509~m$111on-metric*tdns'bf greenhouse gases.

In fact,'meetinﬁ the Presidentn,s goal will require emissions reductions
comparable to what the Kyoto Protocol parties hope to attain .0)- but without
the devastating- economic-consequences of the Kyoto approach.

The Presidentl,s plan provides significant new resources_for climate change
science and technology. His 2003 budget provides $4.5 billion for
climate-related programs, a $700 million 0) or 17 percent U) increase in
funding. This includes $1.7 billion for basic research on- climate change
and $1..2 billion for research on advanced energy generation and carbon

Page 1
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sequestration technologies. The PresidentO,s funding for climate chanﬂe
programs is unmatched in the world, and it ensures Americad,s leadership 1in
efforts to develop important technologies such as a pollution-free fuel
cell-powered car. Real progress on developing cost-effective breakthrough
technologies is an essential part of the PresidentDd,s policy.

The presidentD,s policy also provides new resources and opportunities to
gfevgnt greenhouse gas emissions right now. The budget provides $4.6

i1lion over the next five years in tax credits for individuals and
businesses that invest in renewable energy and energy efficiency projects.
And the President has asked the Department of Energy to develop, for the
first time, transferable credits for individuals or businesses that reduce
their greenhouse gas emissions.

The president has also reinvigorated Americay,s efforts to expand
international cooperation on climate chan?e_programs. In the past year,
the Administration has developed bilateral initiatives with China, India
Japan, Australia, Canada, the European Union, and a consortium of central
American nations, creating international cooperation on scientific
research and programs to prevent greenhouse gas emissions.

supporting these efforts, the Presidenti,s budget provides $178 million for
the Global Environment Facility 0) which funds projects to bring clean
energy and other environmental’ technologies to the dbvg10p1ng world O) and
$205 million for USAID climate change programs, including $50 million for
tropical forest conservation. USAID 1is also spending $25 million over the
next two years on new climate observation systems in developing countries.

Despite this unprecedented effort, partisan critics still lament the
presidentl,s refusal to support ;he.K¥oto_Protoco1 g0) forgetting that the
Ssenate voted 95-0 against its principles in 1997. ItD,s worth remembering
why: The Kzoto Protocol would have ?ut up to 5 million Americans out of
work, for the sake of meeting unrealistic targets that would have a
negligible effect on global emissions. The developing world 0) which
creates the majority of the worldd,s greenhouse gas emissions 0) has no
obligations at all under the Kyoto Protocol. And even the industrialized
world isn0,t expected to make real reductions in their emissions 0) rather,
they will simply buy credits for phantom emissions U&reductionsi8 caused
Jlargely by the collapse of the Eastern European economies.

America has never been more engaged in meeting the long-term challenge of
climate change with smart policies that guide both concrete actions today
and a Jong-term vision for progress in the years ahead.

H## _ :

792 words

Page 2



e Bush Administration Fact Sheet on Global Climate Change possible interview with Jim Connaughto
From: Holbrook, william F.
Sent: wednesday, February 09, 2005 6:07 PM

To: Shankar vedantam )
Subject: RE: Bush Administration Fact Sheet on Global climate Change /

possible interview with Jim Connaughton

Actually, the fact sheet I mentioned was the one I included in my e-mail (sorry for
the confusion), but I am attaching the Energy Information Administration's 1998
report on what Kyoto's impact would've been. Added all up, we would have been
looking at a loss of nearly 5 million American jobs and loss of about $400 billion
in U.S. GDP due to associated higher energy costs.

Recall that the u.S. Senate back in 1997, 1onE before President Bush_took office,
voted 95-0 against Kyoto's approach, citing the need to include developing countries
such as china and India, and also the need to protect the U.S. economy.

T will check on Thursday afternoon, but Jim's schedule is fairly tight tomorrow.

Thanks.
- Bill

————— original Message-----
From: Shankar vedantam [maito: R Cwashpost.com]
sent: wWednesday, February 09, 2005 5:52 PM

To: Holbrook, william F, ) )
Subject: Re: Bush Administration Fact sheet on Global Climate Change / possible

interview with Jim Connaughton

Thanks, Bi11. would it be possible to set up the interview tomorrow
afternoon instead of Friday?

Also, you had said you had a fact sheet on the consequences had the US
signed Kyoto - could you send that along, too?

someone else had also sug%ested I get in touch with Paula Dobriansky - I
will track down a number for her.

Thanks

Shankar

shankar vedantam
National Desk Reporter
The washington Post
1150 15th Street N.W.

W ington, DC 20071
Ph.
fax

"Holbrook, william F."

BT L L A e To:
<R 2 shpost . com>
eq.eop.gov> cc:
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