'EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

THE DIRECTOR

June 20, 2008

"'The Honorable Henry A. Waxman
Chairman ‘
Committee on Oversight and
Government Reform
U.S. House of Representatives
~ Washington, D.C. 20515-6143

Dear Mr. Chairman:

D This letter responds to your letters of June 13, 2008 and June 19, 2008 to Susan Dudley,
the Administrator of the Office of Information and Regulatory Affairs (OIRA) at the Office of
Management and Budget (OMB) within the Executive Office of the President (EOP), in which

you announced your plan to pursue a resolution of contempt before your Committee on Friday,

June 20, 2008. ‘

The planned contempt hearing would relate back to the Committee’s May 20, 2008
hearing regarding EPA’s ozone regulation. As set forth in a June 18, 2008 letter to you from.
OMB?’s General Counsel (attached), OIRA had provided you with 7,558 pages of documents in
advance of that hearing. During the hearing itself, Ms. Dudley was asked only four questions,
not one of which concerned OIRA’s internal deliberations or its communications with others in
the EOP. As the Chairman of the Committee, you yourself asked Ms. Dudley only one
question, and did not ask her anything about her own analysis, arguments, rationales, scientific
awareness with regard to the ozone regulation, or any issue about which additional documents
are supposedly sought.

In the weeks following the May 20 hearing, instead of pursuing the constitutionally
appropriate accommodation process by detailing any legitimate needs for additional information,
- weeks of silence ensued, until your letter of June 13 represented a sudden and unwarranted
escalation of this matter to a contempt resolution. '

As you well know, the ozone NAAQS regulation was a topic that resulted in Presidential
involvement in the Clinton Administration, and again in the current Administration. See
Memorandum from President Clinton to the EPA Administrator, Implementation of Revised Air

" Quality Standards for Ozone and Particulate Matter, 62 Fed. Reg. 38421 (July 16, 1997); Letter
of Susan. Dudley, OIRA Administrator, to Stephen L. Johnson, EPA Administrator (March 12,

- 2008). In a letter from you to Ranking Member Davis dated April 17, 2008, you recalled that
during a Committee investigation pf the ozone rule during the Clinton Administration, OIRA had
withheld two documents without invoking Executive Privilege, but because it had provided
“thousands of pages of documents” to the Committee (approximately 3800 pages), it was your
view that this had been “extraordinarily responsive” to the Committee.



It is curious that you are now unsatisfied to have received “thousands of pages” of
documents from OIRA in advance of your May 20 hearing--more than 7500--including the
communications directly between OIRA and EPA that identify explicitly the role played by the
EOP in the process. Without providing any legitimate justification or demonstration of need,
you demand 1,735 pages of internal deliberative documents from the President’s EOP staff at
OIRA, and 221 pages of communications between the President’s staff at OMB and other EOP
offices. In order to preserve the confidentiality that is essential to the ability of current and
future Presidents to receive candid analyses, advice and recommendations from EOP staff, and
for the reasons set forth in the attached letter from the Attorney General, I have been authorized
to report to the Committee the President’s decision to assert Executive Privilege with regard to
the documents that have been withheld by OIRA. Accordingly, we will not be providing them.

OMB went to great lengths to accommodate the Committee, as detailed in the letter of
June 18, 2008 from OMB’s General Counsel to you. OMB adhered to the constitutional
obligation that both the Executive Branch and the Congress have to seek a mutual
accommodation. We regret that the Committee elected the unjustified course of scheduling a
vote on a contempt resolution.

cc: The Honorable Tom Davis
Ranking Minority Member



EXECUTIVE OFFICE OF THE 'PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

June 18, 2008

‘GENERAL COUNSEL

The Honorable Henry A. Waxman

Chairman

Committee on Oversight and
Government Reform

U.S. House of Representatives

Washington, D.C. 20515-6143

Dear Mr. Chairman:

This letter responds to your letter of June 13, 2008 to Susan Dudley, the Administrator of
~ the Office of Information and Regulatory Affairs at the Office of Management and Budget
w1th1n the Executive Ofﬁce of the President.

' We were surprised and dlsappomted to receive your letter. I am writing because your

letter fails to provide a complete picture of our extensive and ongoing efforts to achieve a mutual

“accommodation of the interests of our two separate branches of government. In reality, our
communications before the Committee’s May 20 hearing, az the May 20 hearing, immediately
following the May 20 hearing, and in the month after the May 20 hearing all demonstrate that -
there is no legitimate reason to pursue a resolution of contempt, as I will detail below. We
instead urge the Committee to recognize the benefit of the extraordinary cooperation that has
occurred to date, and that with the hearing and the Committee’s reports now completed there is
no valid reason for moving from mutual cooperation to unilateral confrontation,

First, as to the events before the May 20, 2008 Committee hearing, OIRA went to great
lengths to accommodate the Committee; we met regularly with your staff, and provided
voluminous documents on an expedited basis. As you are aware, OIRA provided the Committee
with access to 7,558 pages of documents. Among other things, these include communications
between OIRA and EPA at all levels, including directly between Administrators Dudley and
Johnson. That represents an extraordinary level of disclosure, and is the information that directly
addresses EPA’s promulgation of the ozone NAAQS regulation. Moreover, the communications
between Administrators Dudley and Johnson were made public at the outset by OIRA and by
EPA.

It bears note that the vast majority of the 7,558 pages of documents we made available to
the Committee were provided on March 26, April 11, and April 15, before you sent a subpoena
to Ms. Dudley. Specifically, you were provided with 1,552 pages on March 26, with 3,559 pages
on April 11, and 1,361 pages on April 15. My letter of April 18, 2008 expressed our '



disappointment that on April 16 you elected to send a subpoena, notwithstanding the very
substantial cooperation that had occurred and was even then continuing. Nonetheless, OIRA

provided the Committee with 260 additional pages of documents on April 18, and 144 additional
" pages of documents on April 21. Then, on May 2, 2008, we agreed upon an extraordinary

* accommodation to enable the Committee’s staff to review 680 additional pages of documents -

that related to OIRA consultations with other agencies during the inter-agency review process.

Second, at the May 20 hearing itself, OIRA continued its substantial accommodation of
the Committee’s information needs by making Administrator Dudley available for testimony. At
that hearing, the Committee had the opportunity to question Ms. Dudley about OIRA’s role in
the process leading to the ozone regulation, but elected not to do so. In a hearing that lasted
almost three hours, Ms. Dudley was asked only four questions (two from Rep. Sarbanes, oné
from Rep. Issa, and one from you). Not one of these related to OIRA’s internal deliberations; -

- not one question raised any legitimate need for additional documents, or for information that Ms.
Dudley could not herself provide at the hearing,

Third, immediately after the May 20 hearing, neither you nor any other Member of the
Commnittee raised additional questions or identified a specific legislative need for additional
documents from OIRA. You will recall that my letter of May 18, 2008 suggested that you
“evaluate whether the Committee needs any further information from OIRA after you receive the
testimony today from Administrators Dudley and Johnson. Given the substantial Executive
Office of the President confidentiality interests implicated by the requests to OIRA, and the
availability of very extensive information from EPA itself, should you after the hearing
determine you need more documents from OIRA, it will be reasonable for us to ask the
Committee to specify in detail why the additional documents are legltlmately needed, and for
what legitimate legislative purpose.” We received no response.

Fourth, in the four weeks after the May 20 hearing, we heard nothing further from the
Committee or your staff, and certainly nothing detailing reasons that the information provided at
the hearing or in the more than 7500 pages of documents provided was insufficient to address
questions that you had. In light of the hearing itself, it is obvious why that was so: the facts
involving the ozone rule ar¢ available, and the Committee has not demonstrated any legltlmate
need for going beyond the extensive information that was provided.

Accordingly, under the oversight accommodation process, “each branch should take
cognizance of an implicit constitutional mandate to seek optimal accommodation through a
realistic evaluation of the needs of the conflicting branches in the particular fact situation.”
United States v. AT&T, 567 F.2d 121, 127 (D.C. Cir. 1977). As the Supreme Court has said:
“These ‘occasion(s] for constitutional confrontation between [two coequal branches]’ should be
avoided whenever possible.” Cheney v. U.S. District Court, 542 U.S. 367, 389-90 (2004).

In view of the foregoing, we beheve that the present state of affairs does not justify the
sudden, significant escalation that your June 13 letter portends. You have received extensive
information through document production and you have conducted a hearing at which
Administrator Dudley was asked only four questions — none of them directly related to OIRA’s -
internal deliberations. To escalate this issue to a contempt proceeding at this point would be



inconsistent with the respectful and cooperative manner in which OIRA, the Committee and its
staff have worked together to provide information to the Committee. We, therefore, earnestly
urge the Committee not to proceed with such a resolution of contempt.

Sincerely,

Je yA Rosen
General Counsel

cc: The Honorable Tom Davis
Ranking Minority Member



Office of the Attorney General
Washington, D.C.

June 19, 2008

The President
_ The White House
Washington, D.C. 20500

“Dear Mr. President,

You have asked for my legal advice as to whether you may assert executive privilege
with respect to documents subpoenaed by the Committee on Oversight and Government Reform
(the “Committee”) of the House of Representatives. The Committee has issued three subpoenas,
two directed to the Administrator of the Environmental Protection Agency (“EPA”) and one
to the Administrator of the Office of Information and Regulatory Affairs of the Office
of Management and Budget (“OIRA”), a component of the Executive Office of the President
(“EOP”). The subpoena to OIRA and one of the subpoenas to EPA seek documents related to
EPA’s promulgation of a regulation revising national ambient air quality standards (“NAAQS”)
for ozone on March 12, 2008. The other subpoena directed to EPA seeks documents reflecting
communications between EPA and the EOP concerning the agency’s decision to deny a petition
~ by California for a waiver from federal pre-emptlon to enable it to regulate greenhouse gas
emissions from motor vehicles.

The Office of Legal Counsel of the Department of Justice has reviewed the documents
that EPA and OIRA have identified as responsive to the subpoenas but have not provided to the
Committee. The great majority of these documents are internal to EOP and were generated in
the course of advising and assisting you with respect to your consideration of EPA’s proposed
ozone regulation. The great majority of the EOP documents are internal OIRA deliberative
workproduct in support of your participation in the ozone decision. The remaining OIRA
. documents consist of deliberative communications between OIRA and others within the EOP,
including White House staff. The EPA documents include unredacted copies of notices for
meetings between EPA officials and senior White House staff to discuss the ozone regulation
and California waiver decisions; redacted copies of the notices that are being produced to the
~ Committee indicate the time and place of the meetings, but the identities of the meeting .
participants are redacted. The only other EPA document concemning the ozone regulation is a set
of talking points for the EPA Administrator to use in a meeting with you. The remaining EPA
documents consist of talking points for EPA officials to use in presentations to senior White
House staff at meetings at which California’s waiver petition was discussed, communications
within EPA and with EOP staff concerning the preparation of talking points for you to use in a
conversation with the Governor of California, communications with EOP staff regarding how
to respond to a letter to you from the Governor, and a response to a request from senior White
House staff for a report on EPA’s goals and pnontles



The Office of Legal Counsel is satisfied that the subpoenaed documents fall within the
scope of executive privilege. For the reasons discussed below, I agree with that determination
and conclude that you may properly assert executive privilege in response to the subpoenas.

I

Documents generated for the purpose of assisting the President in making a decision are
protected by the doctrine of executive privilege. See, e.g., In re Sealed Case, 121 F.3d 729, 752-
53 (D.C. Cir. 1997) (addressing presidential communications component of executive privilege);
Assertion of Executive Privilege With Respect to Clemency Decision, 23 Op. O.L.C. 1, 1-2
(1999) (opinion of Attorney General Janet Reno) (same). As the Supreme Court recogmzed in
United States v. Nixon, 418 U.S. 683 (1974) there isa -

necessity for protection of the public interest in candid, objective; and even blunt -
or harsh opinions in Presidential decisionmaking. A President and those who
assist him must be free to explore alternatives in the process of shaping policies
and making decisions and to do so in a way many would be unwilling to express
except privately. These . . . considerations justify[] a presumptive privilege for
Presidential communications. The privilege is fundamental to the operation of
Government and inextricably rooted in the separatlon of powers under the
Constltutlon

Id at 708.

The doctrine of executive privilege also encompasses Executive Branch deliberative
communications that do not implicaté presidential decisionmaking. As the Supreme Court has
explained, the privilege recognizes “the valid need for protection of communications between
" high Government officials and those who advise and assist them in the performance of their
. manifold duties.” Nixon, 418 U.S. at 705. Based on this principle, the Justice Department—

" under Administrations of both political parties—has concluded repeatedly that the privilege may
be invoked to protect Executive Branch deliberations against congressional subpoenas. See, e.g.,
Letter for the President from John Ashcroft, Attorney General, Re: Assertion of Executive
Privilege with Respect to Prosecutorial Documents at 2 (Dec..10, 2001) (available at
http://www.usdoj. gov/olc/executiveprivilege/htm) (“The Constitution clearly gives the President
the power to protect the confidentiality of executive. branch deliberations.”); Executive Privilege

* With Respect to Clemency Decision, 23 Op. O.L.C. at 2 (explaining that executive privilege
extends to deliberative communications within the Executive Branch); Assertion of Executive
Privilege in Response to a Congressional Subpoena, 5 Op. O.L.C. 27, 30 (1981) (opinion of
Attorney General William French Smith) (assertion of executive privilege to protect deliberative
materials held by the Department of Interior).’

! The Justice Department’s long-standing position finds strong support in various court decisions
recognizing that the deliberative process privilege protects internal government deliberations from disclosure in civil
litigation. See, e.g., NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975) (“Manifestly, the ultimate purpose of
this long-recognized privilege is to prevent injury to the quality of agency decisions.”); Landry v. FDIC, 204 F.3d
1125, 1135-36 (D.C. Cir. 2000} (describing how agencies may assert the “deliberative process™ component of
executive privilege in litigation); Dow Jones & Co., Inc. v. Dep’t of Justice, 917 F.2d 571, 573-74 (D.C. Cir. 1990)
(describing the “deliberative process’ or ‘executive’ privilege” as an “ancient privilege . . . predicatéd on the



‘The subpoenaed documents implicate both the presidential communications and
deliberative process components of executive privilege. The EPA Administrator’s talking points
regarding the ozone regulation were provided for your use and are thus subject to the presidential
communications component of the privilege. The OIRA documents fall within the scope of the
presidential communications component because they are deliberative documents generated by
your staff in reviewing a proposed agency regulation on your behalf and developing a position
for presentation to you. Among other things, the OIRA documents contain candid assessments
of alternative actions that EPA or you could pursue. Addressing the subpoenaed documents in
their entirety, I believe that publicly releasing these deliberative materials to the Committee
c¢ould inhibit the candor of future deliberations among the President’s staff in the EOP and
~ deliberative communications between the EOP and Executive Branch agencies, particularly

_ deliberations concerning politically charged issues. ‘As the Supreme Court explained, “Human
experience teaches that those who expect public dissemination of their remarks may well temper
candor with a concern for appearances and for their own interests to the detriment of the
decisionmaking process.” Nixon, 418 U.S. at 705. Accordingly, I conclude that the subpoenaed
‘materials at issue here fall squarely within the scope of executive privilege.

I1.

Under controlling case law, a congressional committee may overcome an assertion

of executive privilege only if it establishes that the subpoenaed documents are “demonstrably
critical to the responsible fulfillment of the Committee’s functions.” Senate Select Comm.

on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974) (en banc).
Those functions must be in furtherance of Congress’s legitimate legislative responsibilities.
See McGrain v. Daugherty, 273 U.S. 135, 160 (1927) (Congress has oversight authority “to
enable it efficiently to exercise a legislative function belonging to it under the Constitution.”).
In particular, a congressional committee must “pointf] to . . . specific legislative decisions that
cannot responsibly be made without access to [the privileged] materials.” Senate Select Comm.,
-498 F.3d at 733. I do not believe that the Commxttee has satisfied this high standard with respect
to the subpoenaed documents. .

In assessing the Committee’s need for the subpoenaed documents the degree to whlch
the Committee’s stated leglslatlve interest has been, or may be, accommodated through non-
privileged sources is highly relevant. See id. at 732-33 (explaining that a congressional
committee may not obtain information protected by executive privilege if that information
" is available through non-privileged sources); United States v. AT&T Co., 567 F.2d 121, 127 .
(D.C. Cir. 1977) (explaining that each Branch has a“constitutional mandate to seek optimal
accommodation” of each other’s legitimate interests); Assertion of Executive Privilege,

23 Op. O.L.C. at 3-4 (finding that documents were not demonstrably critical where Congress
could obtain relevant information “through non-privileged documents and testimony™).

" recognition that the quahty of administrative decision-making would be seriously undermined if agencxes were
forced to operate in a fishbow!™) (mtemal quotation marks omitted).



With respect to the ozone standards, the Committee asserts that it needs the subpoenaed
materials to understand why the White House rejected EPA’s “recommendations regarding the
ozone standard” and to determine whether White House staff complied with the Clean Air Act
when evaluating EPA’s proposed regulation. Letter for Stephen L. Johnson, Administrator,
EPA, from Henry A. Waxman, Chairman, House Committee on Oversight and Government
Reform, at 2 (May 16, 2008). The Committee offers similar justifications in support of its
demand for materials related to the California waiver issue. See,e.g., Letter for Stephen L.
Johnson, Administrator, EPA, from Henry A. Waxman, Chairman, House Committee on
Oversight and Government Reform, at 1 (Dec. 20, 2007) (“Your decision appears to have
ignored the evidence before the agency and the requirements of the Clean Air Act.”).

_ The Committee’s claim that it must have the subpoenaed materials to understand the
reasons for EPA’s decision on the ozone regulation is unconvincing given the substantial
information already available to the Committee. To date, EPA and OIRA have produced or
made available to the Committee approximately 30,000 pages of documents related to the
revised ozone NAAQS standard. See, e.g., Memorandum for the Members of the Committee on
Oversight and Government Reform from the Majority Staff of the Committee on Oversight and

- Government Reform, Re: Supplemental Information on the Ozone NAAQS, at 1 (May 20, 2008)
(30,000 pages of documents received from EPA and the Office of Management and Budget); '
see also Letter for Henry A. Waxman, Chairman, House Committee on Oversight and
Government Reform, from Jeffrey A. Rosen, General Counsel, Office of Management and
Budget, at 1 (May 20, 2008) (OIRA provided the Committee with access to more than 7,558
pages of documents). In particular, EPA and OIRA produced to the Committee copies of all -
communications between the Administrator of OIRA and the Administrator of EPA concerning
the ozone NAAQS regulation. These communications explam in considerable detail the views of
OIRA, EPA, the White House, and the President concerning the ozone NAAQS standard. See,
e.g., Letter for Stephen L. Johnson, Administrator, EPA, from Susan E. Dudley, Administrator,
OIRA, at 1 (Mar. 12, 2008) (describing disagreements between OIRA and EPA and advising
EPA of the President’s decision). Moreover, EPA publicly disclosed the substance of these
concerns in the preamble to its Federal Register notice for the final ozone regulation. Finally,
the Administrators of both EPA and OIRA testified before the Committee on May 20, 2008,
concerning the ozone regulation. At that hearing, the Committee had ample opportunity to
explore with the witnesses the decisions and rationale for the regulation.

, It is of particular importance in considering the Committee’s need for the internal

OIRA documents—which constitute the great bulk of the documents at issue—that when the
Administrator of OIRA testified before the Committee on May 20, the Committee had the
opportunity to ask her about OIRA’s role, as well as that of you and the White House staff,
in the process leading up to the issuance of final NAAQS ozone regulation. Yet, the Committee
asked no such questions. Indeed, Administrator Dudley was asked only four questions during
the entire hearing. None of the questions put to the Administrator related to OIRA’s internal
deliberations or communications with the White House, and none demonstrated a need for
additional documents or information from OIRA. See Letter for Henry A. Waxman, Chairman,
House Committee on Oversight and Government Reform, from Jeffrey A. Rosen, General
Counsel, Office of Management and Budget, at 2 (June 18, 2008).



EPA made similar accommodations with respect to the California waiver decision.
The agency has made available to the Committee approximately 27,000 pages of documents
concerning the decision. See Memorandum for the Members of the Committee on Oversight and
Government Reform from the Majority Staff of the Committee on Oversight and Government
. Reform, Re: EPA'’s Denial of the California Waiver, at 1 (May 19, 2008). Again, these
materials describe in considerable detail—as a memorandum prepared by Committee Staff
demonstrates—the reasons behind EPA’s decision to deny California’s petition. Beyond
reéceiving access to tens of thousands of pages of documents, the Committee also “deposed or
interviewed eight key officials from the EPA” concerning the California waiver decision, id at 1,
and, as discussed above, the Committee had an opportunity to explore the California waiver
decision with the EPA Administrator at the public hearing on May 20. '

~ OIRA’s and EPA’s efforts represent an extraordinary attempt to accommodate the

Comimittee’s interest in understanding why EPA denied California’s waiver petition, why EPA
issued the revised NAAQS for ozone, and the involvement of you and your staff in both
decisions. Given the overwhelming amount of material and information already provided to the
Committee, it is difficult to understand how the subpoenaed information serves any legitimate
. legislative need. In any event, when I balance the Committee’s attenuated legislative interest’

in the subpoenaed documents against the Executive Branch’s strong interest in protecting their
confidentiality, I conclude that the Committee has not established that the subpoenaed
documents are “demonstrably critical to the responsible fulfillment” of the Committee’s
legitimate legislative functions. Senate Select Comm., 498 F.2d at 731.

1.

. Forthese reasons, I conclude that you may properly assert executive privilege in response
to the Committee’s subpoenas. '

Michael B. Mukasey ?

Attorney General



