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March 12,2008

The Honorable Stephen L. Johnson
Adminishator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington,DC20460

Dear Adminisftator Johnson :

I am writing to inquire why you have decided to reject the specific recommendations of
the Clean Air Scientific Advisory Committee (CASAC) in finalizing an updated national
ambient air quality standard (NAAQS) for ozone. Your decision ma¡ks the second occasion in
less than two years in which you appear to have ignored CASAC's expert advice in updating a
NAAQS.

Section 109 of the Clean Air Act provides that the Administrator of the Environmental
Protection Agency is to establish NAAQS "requisite to protect the public health" and .,allowing
an adequate margin of safety."r As the Supreme Court has held, your decision on setting
NAAQS is to be based solely on the pollutant's impacts on public health, a matter of sciãnce -not consideration of the potential costs of implementation of the standa¡d.2

CASAC is mandated by Congress, tluough the Clean Air Act Amendments of 1977, to
provide the EPA Administrator with independent advice on the technical bases for NaaeS.3
CASAC is comprised of some of the nation's leading experts on the health and environmental
effects of air pollution and has conscientiously fulfilled its duty in providing its best scientific
advice and recommendations to EPA Administrators for nearly lo y"atr,o -

¡ Clean Air Act $ 109(bxl) (2005).
2 Whitmqn v. American Trucking Assns,, 531 US 457 (2001).
3 Environmental Protection Agency, Clean Air Scientific Advisory Committee, Home

frye (online athttp:llyosemite.epa.gov/sab/sabpeople.nsflWebCommitteêVCaSec) 
@ccessed

Mar. 10,2008),
a Congressional Resea¡ch Service, Air Qualíty Standards and Sound Science: What Role

for CASAC? (Sept. 18,2007) (RL33807) !
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Last year, CASAC informed you that its Ozone Review Panel was "unanimous in
recommending that the level of the ct¡rrent primary ozone standard should be lowered from
0.080 ppm to no greater than 0.070 ppm."t cASAc based this recommendation on
"overwhelming scientific evidence," including "EPA's
Criteria Document (AQCD) and the Final Ozone Staff
recommendation for a standard no greater than 0.070 ppm artd the overwhelming scientific
evide,nce supporting it, press accounts report you a¡e setting the primary ozone stan¿ar¿ at 0.075
ppm.'

This decisionis remarkably similar to a decision you made in 2006 when reviewing the
air quality standards for particulate matter. In that case, you ignored the scientific advice õf
CASAC bynot lowering the level of the annual primary fine particle (PM2.Ð standard, not
establishing a new coarse particle (PMto-z.s) standard, and not setting a separate secondary PI\4:,s
standa¡d." These decisions led CASAC to send you a rare public rebuke, stating, "we question
whether you have appropriately gíven ñill consideration to CASAC's expert scientific advice -obtained tluough open, public processes - in yoru final decisions on the PM NAAQS."e

Your actions on the NAAQS for ozone and particulate matter over the past two years
appear to ignore recommendations designed to protect public health and public welfare and
suggest that science is not the primary basis for.your decisions. Until 200ó, EPA Adminisüators
had "always accepted" CASAC's "scientific advice with regard to frnal NAAQS designation."lo

Given the impact these decisions have on public health and public welfare, I request that
you explain the rationale for disregarding CASAC's advice in establishing the NAAQS for both
ozßne and particulate matter.

5 Letter from Dr. Rogene Henderson, Chair of the Clean Air Scientific Advisory
Committee, to EPA Administrator Stephen L Johnson (\v[at.26,2007).

6 Id,
7 EPA Sets New Ozone Standard, Overrtdes Advisers,Washington Post (online at

http://www.washingtonpost.oom/wpdyn/contenlarticle/2008/03 /121AR2008031202362
.hünl?hpid+opnews) (accessed on Mar. 12, 2008).

I Letttt from Dr. Rogene Henderson, Chair of the Clean Air Scientific Advisory
committee, to EPA Administator stephen L Johnson (sept. 29,2006) (online at
http://yosernite.epa.gov/sab/sabpròduct.nsf/1C69F;987731C877585257LFC00499410/$File/casa
cJtr-06-003.pdf) (accessed on Mal IZ, 2008).

e Id,
to Id.
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If you have any questions concenring this request, please have your staff contaot Greg
Dotson or Erik Jones of the Committee staffat (202)225-4407. Irespectftrlly request a reply by
March 28,2008.

Sincerely,

æi Tom Davis
Ranking Minority Member
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March 14,2008

The Honorable Stephen L. Johnson
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington,DC20460

Dear Administator Johnson :

On Ma¡ch 12,2008, you rejected the specific recommendations of the Clean Air
Scientific Advisory Committee (CASAC) in finalizing an updated national ambient air
quality standa¡d (NAAQS) for ozone. Despite CASAC's unanimous recommendation for
a primary ozone standard no greater than 0.070 parts per million, you opted to set the
standa¡d at0.075 parts per million. Moreover, according to press accounts and EPA
staff, President Bush personally intervened to ovem¡le EPA's efforts to establish a
science-based secondary 

"t?"dard 
to protect forests, crops, and other plants from the

damaging effects of ozone.'

The Oversight and Government Reform Committee will be investigating the
decision to reject the advice of EPA's scientific advisors and the role of thé Wnit House
in setting the ozone standards. The Committee requests your testimony at a hearing to
examine these issues on Thursday, April 10,2008, at l0:00 a.m. in Room zIs4,Rayburrt
House Ofhce Building.

To assist the Committee's investigation into this matter, I request that you provide
the Committee with complete and unredacted copies of (a) communications between
EPA and persons in the White House relating to the updated NAAQS for ozone, and (b)
internal EPA communications relating to the updated NAAQS for ozone made on or after
February 22,2008.

I also ask that you provide the Committee with a mutually agreeable schedule for
document production by ttõon on March 19, 2008. This schedulä sñould provide for
production of the communications with the rWhite House by March 21,2008, and the
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I 
See, e.g., EPA Chief Lowers Smog Límit,Los Angeles Times (Mar. 13,200g).



The Honorable Stephen L. Johnson
March 14,2008
Page2

production of the remaining documents by March 28,200g. If you anticipate
withholding any documents fiom the Committee, I request that you inform the
Committee of your intention to do so by noon on March 19, 200g.

The Committee on:Oversight and Govemment Reform is the principal oversight
committee in the House of Representatives and has broad oversight jurisdiðtion as set
forth in House Rule X. An attachment to this letter provides a¿¿itionA ir¡formation about
how to respond to the Committee's request. Informàtion for witnesses appearing before
the committee is contained in the enclosed witness Information sheet.

If you have any questions conceming this request, please have your staffcontact
Greg Dotson or JeffBaran of the committee statr at (202)-z2s-4407. 

-

Sincerely,

Henry A.'Wa¡<man
Chairrnan

Enclosure

cc: Tom Davis
Ranking Minority Member
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Witness Information Sheet

The following is a summary of some of the pertinent rules and procedures applicable to
witnesses testiffing before the Committee on Oversight and Government Reform:

o rWitnesscs should provide 100 copies of their written testimony to Earley Green, Chief Clerk,
2157 Raþurn House Ofüoe Building no later than 10:00 am two business days prior to the
hearing, Witnesses should also provide their statement by this date in eleotronic format,
either as a CD or via email to eæley.qreen@mail.house.gov.

o At the hearing each witness will be asked to summarize his or her written testimony in five
minutes or less in order to mar<imize the time available for discussion and questions.

o House Rule XI clause Z(Ð(4) requires that witnesses appearing in a nongovernmental
capacity submit to the Committee in advance ofthe hea¡ing "a curriculum vitae and a
disclosure ofthe amount and source (by agency and program) of eøchFederal grant (or
subgrant thoreof) recoived during the ounent fÌsoal year or either of the two previous fiscal
years by the witness or by an entity represented by the witness."

o The Committee does not provide financial reimbursement for witness travel or
aocommodations. Witnesses with extenuating ciroumstanoes, however, may submit a written
request for such reimbursements to Robin Butler, Financial Adminisftator,2l5T Rayburn
House Offìce Building, at least one week prior to the hearing. Reimbursements will not be
made without prior approval.

o Witnesses with disabilities should contact Committee staffto anange any necessary
accommodations.

o The Committee on Oversight and Government Reform is the principal oversight committee in
the U.S. House of Representatives. In addition, the Committee has legislative jurisdiotion
over a number of subjects affecting the management of government operations and activities.
The specific jurisdiction of the Committee is set forth in House Rule X clauses l(m), 2, 3(i),
and 4(c),

o The Committee rules governing this hearing are online at lvww.oversight.house.gov/rules/.

For inquiries regarding these rules and procedures, please contact the Committee on Oversight
and Government Reform ùt (202) 225 -505 l.
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Resoonding to Oversight Committee Document Requests

In responding to the dooument request from the Committee on Oversight and Govemment
Reform, please apply the instructions and definitions set forth below.

Instructions

l. In complying with the request you should produce all responsive documents in your
possessÍon, 

¡ustodl, 
or confrol.

2, Documents responsive to the request should not be destroyed, modified, removed,
transferred, or othenvise made inaccessible to the Committee.

3, In the event that any entþ, organization, or individual denoted in the request has
been, ot is currently, known by any other name than that herein denoted, the roquest
should be read also to include them under that alternative identifïcation.

4, Each document produced should be produoed in a form that renders the document
capable of being oopied.

5. When you produco documents, you should identifl the paragraph or clause in the
Committee's request to which the documents respond.

6. Documents produced in response to this request should be produced together with
copies of file labels, dividers, or identiffing markers with which they were associated
when this request was issued. To the extent that documents were not stored with file. labels, dividers, or identifying markers, they should be organized into separate folders
by subject matter prior to production.

7, Each folder and box should be numbered, and a description of the contents of each
folder and box, including the paragraph or clause of the request to which the
documents are responsive, should be provided in an accompanying index.

8. It is not u prop", basis to refr¡se to produce a dooument that any other porson or entity
also possesses a nonidentical or identical oopy of the same document.



9,

10.

I l.

12.

t3.

14.

If any of the requested information is available in maohine-readable or electronic
form (such as on a computer seryer, hard drive, CD, DVD, memory stick, or
computer backup tape), you should consult with Committee staffto determine the
appropriate format in which to produce the information.

The committee accepts electronic documents in lieu of paper produotions.
Documents produced in elecûonic format should be organized, identified, and
indexed electronically in a manner comparable to the organizational structure called
for in (6) and (7) above. Electronic dosument productions should be prepared
according to the following standards:

(a) The produotion should consist of single page TIF files accompanied by a
Concordanoe-format load file, an Opticon'reference file, and a file defrning the frelds
and character lengths ofthe load file.

(b) Document numbers in the load frle should match dooument Bates Numbers and
TIF file names.

(o) If the production is completed through a series of multiple partial productions,
freld names and file order in all load files should match.

In the event that a responsive document is withheld on any basis, you should provide
the following information concerning the document (a) the ieason the document is
not being produced; O) the type of dooument; (c) the general subject matter; (d) the
date, author, and addressee; and (e) the relationship ofthe author and addresseeto
each other.

If any_document responsive to this request was, but no longer is, in your possession,
custody, or conûol, you should identiff the document (stating its date, author, subject,
and recipients) and explain the oircumstances by whioh the document ceased to be in
your possession, custody, or oonfiol.

If a date or other descriptive detail set forth in this request referring to a document is
inaccurate, but the actual date or other descriptive detail is known lo you or is
otherwise apparent from thd context of the request, you should produce all documents
which would be responsive as ifthe dâte or other descriptive detail were correot.

This request is continuing in nafure and applies to any newly discovered document.
Any dooument not produced because it has not been locaûed or discovered by the
retum date should be produced immediately upon location or discovery subsequent
thereto.

All documents should be baþs-stamped sequentially and produced sequentialty. In
the cover letter, you should include a total page count for the entire próduction,
including both hard oopy and e-lectronic documents.

15.
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17.

Two sets of documents should be delivered, one set to the majority staffand one set
to the minority staff. The majority set.should be delivered to the majority staffin
Room 2157 of the Rayburn House ofüce Building, and the minority set should be
delivered to the minority staffin Room 83504 in the Rayburn House office
Building. You should oonsult with committee-staffregarding the method of delivery
prior ûo sending any materials.

Upon completion of the dooument production, you should submit a written
certification, signed by you or your counsol, súating that (l) a diligent search has been
oompleted of all documents in your possession, custody, or'control which reasonably
could contain responsive documents; and (2) all documents located during the search

that are responsive have been produced to the Committee or identified in â privilege
log provided to the Committee.



Definitions

l. The term "document" means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, inolùding, but
not limited to, tho following: memoranda" reports, expense reports, books, manuals,
instuctions, finanoial reports, working papers, records, notes, letters, notioes,
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,
prospectuses, interoffice and intra-offrce oommunications, electronic mail (email),
conhacts, cables, notations of any type of conversation, telephone oalls, meetings or
other communications, bulletins, printed matter, oomputer printouts, teletypes,
invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills, accounts,
estimates, projections, comparisons, messages, correspondenco, pross releases,
circulars, financial statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, preliminary versions,
alterations, modifications, revisions, changes, and amendments of any of the
foregoing, as well as any attachments or appendices thereto). The term also means
any graphic or oral records or representations of any kind (including without
limiøtion, photographs, charts, graphs, voice mails, microfiche, microfilm, videotape,
recordings and motion pictures), electronio and mechanical records or representations
of any kind (including, without limitation, tapes, cassettes, disks, computer server
files, computer hard drive files, CDs, DVDs, memory sticks, and recordings), and
other written, printed, typed; or other graphic or recorded mattor of any kind or
nature, however produced or reproduced, and whether preserved in writing, frlm,
tape, disk videotape or otherwise. A document bearing any notation not a part of the
original text is to be considered a sepaÍate document. A draft or non-identical copy is
a separate document within the meaning of this term,

2, The term "documents in your possession, custody, or control" means (a) documents
that are in your possession, custody, or control, whether held by you or your past or
present agents, employees, or representatives acting on your behalf; (b) documents
that you have a legal right to obtain, that you have a right to copy, or to whioh you
have access and (c) documents that you have plaood in the temporary possession,
custody, or control of any third party.

3. The term "communioation" means each manner of means of disolosure or exchange
of information, regardless of means utilized, where oral, elechonic by document or
otherwise, and whether fact-to-face, in a meeting, by telephone, mail, telexes,
discussions, releases, personal delivery, or othenpise,

4. The terms "and" and "or" shall be construed broadly and either conjunctively or
disjunctively to bring within he scope of the request any information which might
otherwise be construed to be outside its scope. The singular includes plural number,
and vice versa. The masculine includes the feminine and neuter genders.

5. The terms "person" or "persons" means..nâtural persons, firms, partnerships,
associations, corporations, subsidiaries, division, deparUnents, joint ventures,



6.

proprietorships, syndioates, or other legal, business or government entities, and all
subsidiaries, affiliates, divisions, deparbnents, branches, and other units thereof.

The terms "referingl' or "relating," witl respect to any given subject, means anything
that constitutes, oontains, embodies, reflects, identifies, states, refers to, deals with, or
is in any manner whatsoever pertinent to that subject.
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March 14,2008

The Honorable Susan E. Dudley
Adminisfrator
Office of Information and Regulatory Affairs
725 lTth Street, Nrùri

Washington, DC 20503

Dear Ms. Dudley:

On Ma¡ch 12,2008,EP4 Adminishator Stephen Jobnsorl rejected the specific
recommendations of the Clean Air Scientiñc Advisory Committee (CASAC) in finalizing
an updated national ambient air quality standa¡d (NAAQS) fo¡ ozone. Despite CASAC's
unanimous recommendation for a primary ozone standard no greater than 0.070 parts per
million, he opted to set the standard at 0.075 parts per million. Moreover, according to
press accounts and EPA staff, President Bush personally intervened to overn¡le EPA's
eflorts to establish a science-based secondary standard to protect forests, crops, and other
plants from the damaging effects of ozone.l

The Oversight and Government Reform Committee will be investigating the
decision to reject the advice of EPA's scientific advisors and the role of the White House
in setting the ozone standa¡ds. The Committee requests yoru testimony at a hearing to
examine these issues on Thursday, April 10, 2008, at 10:00 a.m. in Room 2154, Rayburn
House Ofüce Building.

To assist the Committee's investigation into this matter, I request that you provide
the Committee with complete and unredacted copies of communications relating to the
updated NAAQS for ozone made on or after February 22,2008.

I also ask that you provide the Committee with a mutually agreeable schedule for
document production by noon on March 19,2008. This schedule should provide for
production of the documents by March 26,2008. [f you anticipate withholding any
documents from the Committee, I request that you inform the Committee of your
intention to do so by noon on Ma¡ch 19, 2008.

I 
See, e.g., EPA Chief Lowers Smog Limit,Los Angeles Times (Mar. 13,2003).



The Honorable Susan E. Dudley
Ma¡ch 14,2008
Page2

The Committee on Oversight'and Government Reform is the principal oversight
committee in the House of Representatives and has broad oversight jurisdiction as set
forth in House Rule X. An attachment to this letter provides additional information about
how to respond to the Committee's request. Infonnation for witresses appearing before
the Committee is contained in the enclosed Wiûress Information Sheet.

If you have any questions conceming this request, please have your staffcontact
. Greg Dotson or JeffBa¡an of the Committee staffat (202)2254407.

Sincerely,

Henry A. Wæcman
Chairman

Enclosure

cc: Tom Davis
Ranking Minority Member
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Witness Information Sheet

The following is a summary of some of the pertinent rules and procedures applicable to
witnesses testifring before the Committee on Oversight and Government Reform:

o Witnesses should provide 100 copies oftheir written testimony to Earley Green, Chief Clerk,
2157 Rayburn House Ofüce Building, no later than 10:00 am two business days prior to the
hearing. Witnesses should also provide their statement by this date in electronic format,
either as a CD or via email to earley.green@mail.house.eov.

o At the hearing, e¿ch witriess will be asked to summarize his or her written testimony in five
minutes or less in order to mærimize the time available for discussion and questions.

¡ House Rule XI clause Z(ù(4) requires that witnesses appearing in a nongovernmental
capacity submit to the Committee in advance ofthe hearing "a currioulum vitae and a
disclosure ofthe amount and source (by agenoy and program) of eachFederal grant (or
subgrant thereof) received during the current fiscal year or either ofthe two previous fiscal
years by the witness or by an entity represented by the witness."

. The Committee does not provide financial reimbursement for witness travel or
accommodafions. Witnesses with extenuating circumstances, however, may submit a written
requ€st for such reimbursements to Robin Butler, Financial Administrator, 2157 Rayburn
House Offrce Building, at least one week prior to the hearing. Reimbursements will not be
made without prior approval.

o Witnesses with disabilities should contaot Committee staffto arange aåy necessary
acoommodations.

o The Committee on Oversight and Government Reform is the principal oversight committee in
the U.S. House of Representatives. In addition, the Committee has legislative jurisdiction
over a number of subjects affecting the management of government operations and aotivities.
The specific jurisdiotion of the Committee is set forth in House Rule X clauses l(m), 2, 3(i),
and 4(c).

o The Committee rules governing this hearing are online at www.oversight.house.gov/rules/.

For inquiries regarding these rules and procedures, please contact the Committee on Oversight
and Government Reform at (202) 225-505 l.
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Resoondine to Oversisht Committee Document Reouests

In responding to the document request from the Committee on Oversight and Govemment
Reform, please apply the insüuctions and definitions set forth below.

Instructions

1. [n complying with the request, you should produce all responsive documents in your

, possession, custody, or control.

2. Documents responsive to the request should not be destroyed, modified, removed,
fansferred, or otherwise made inaccessible to the Cornmittee.

3. In the event that any entity, organization, or individual denoted in the request has

been, or is curently, known by any other namd than that herein denoted, the request
' should be read also to inolude them under that altemative identification.

4. Each document produced should be produced in a form that renders the document
capable of being copied.

5. When you produce documents, you should identiff the paragraph or clause in the
Committee's request to which the doouments respond.

6. Documents produced in response to this request should be produced together with
copies of file labels, dividers, or identiffing markers with whioh they were associated
when this request was issued. To the extent that documents were not stored with fÏle
labels, dividers, or identifring markers, they should be organized into separate folders
by subject matter prior to production.

7. Each folder and box should be numbered, and a description of the contents of each
folder and box, including the pæagraph or clause of the request to which the
documents are responsive, should be provided in an accompanying index.

8. It is not a propq basis to refuse to produce a document that any other person or entity
also possesses a nonidentical or identical copy of the same document.
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ll.

9.

10.

14.

If any of the requested information is available in machine-readable or electronic
form (such ar¡ on a computer server, hard drive, CD, DVD, memory sticþ or
computer backup tape), you should consult with Committee staffto determine the
appropriate format in which to produce the information.

The Committee accepts electronic documents in lieu of paper productions.
Documents produced in electronic format should be organized, identified, and
indexed electronically in a manner comparable to the organizational structure called
for in (6) and (Ð above. Eleotronic document productions should be prepared
according to the following standards:

(a) The production should consist of single page TIF files accompanied by a
Concordance-format load file, an Opticon reference file, and a file defining the fields
and character lengths ofthe load file.

(b) Document numbers in the load file should match document Bates Numbers and
TIF file names.

(c) If the production is completed through a series of multiple partial productions,
field names and file order in all load files should match.

In the event that a responsive document is withheld on any basis, you should provide
the following information concerning the document: (a) the reason the document is
not being produced; (b) the type ofdocument; (c) the general subject matter; (d) the
date, author, and addressee; and (e) the relationship ofthe author and addressee to
each other.

If any document responsive to this request was, but no longer is, in your possession,
custody, or control, you should identiff the document (stating its date, author, subject,
and recipients) and explain the circumstances by which the document oeased to be in
your possession, custody, or confiol.

If a date or other descriptive detail set forth in this request referring to a document is
inaccurate, br¡t the aotual date or other descriptive detail is known to you or is
othen¡¡ise apparent from the context of the request, you should produce all documents
which would be responsive as if the date or other descriptive detail were correct.

This request is continuing in nature and applies to any newly discovered document.
Any document not produced because it has not been located or discovered by the
return date should be produced immediately upon location or discovery subsequent
thereto.

All documents should be bates-stamped sequentially and produced sequentially. In
the cover letter, you should include a total page count for the entire production,
including both hard copy and electronic doouments.

12.

13.

15.



16.

17.

Two sets of documents should be delivered, one set to the majority staffand one set
to the minority staff. The majorþ set should be delivered to the majority staffin
Room 2157 of the Raybum House Ofïicæ Building, and the minority set should be
delivered to the minority staff in Room 83504 in the Rayburn House Ofüce
Building. You should consult with oommittee staffregarding the method of delivery
prior to sending any materials.

Upon completion of the document production, you should submit a written
certification, signed by you or your counsel, stating that (l) a diligent sea¡ch has been
completed of all documents in your possession, custody, or control which reasonably
could contain responsive documents; and (2) alì documents located during tl¡e search
that are responsive have been produced to the Committee or identified in a privilege
log provided to the Committee.



Definitions

l. The term "document" means any written, recorded, or graphic matter of any nature

whatsoever, regardless of how recorded, and whether original or copy, including, but
not limited to, the following: memoranda, reports, expense reports, books, manuals,

instruotions, financial reports, working papers, records, notes, letters, notices,

confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers'

prospectuses, interoffice and intra-office communications, elechonic mail (email),

conüacts, cables, notations of any type of conversation, telephone calls, meetings or
other communications, bulletins, printed matter, computer printouts, teletypes,

invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills,'accounts,

estimates, projections, comparisons, messages, correspondence, press releases,

ciroulars, financial statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, prelíminary versions,

alterations, modifications, revisions, changes, and amendments of any of the

foregoing, as well as any attachments or appendices thereto). The term also means

any graphic or oral records or representations of any kind (inoluding without
limiation, photographs, charts, graphs, voice mails, microftche, microfilm, videotape,

recordings and motion piotures), electronic and mechanical records or representations

of any kind (inoluding, without limitation, tapes, cassettes, disks, computer server

files, computer ha¡d drive files, CDs, DVDs, memory sticks, and recordings), and

other written, printed, typed, or other graphic or recorded matter of any kind or
nature, however produced or reproduced, and whether preserved in writing, film,
tape, disk videotape or otherwibe. A document bearing any notation not a part of the

original text is to be considered a separate document. A draft or non-identical copy is

a separate document within the meaning of this term'

2. The term "dooumentò in your possession, oustody, or control" means (a) documents

that are in your possession, custod¡ or conftol, whether held by you or your past or

present agents, employees, ot representatives acting on your behalf; (b) documents

that you have a legal right to obtain, that you have a right to copy, or to which you

have access and (o) documents thatyou have placed in the temporary possession,

custody, or control of any third pafy.

3. The term "communication" means each manne¡ of means of disclosure or exchange

of information, regardless of means utilized, where oral, electronic by document or

othenrise, and whether fact-to-face, in a meeting, by telephone, mail, telexes,

discussions, releases, personal delivery, or otherwise.

4. The terms "and" and "or" shall be construed broadly and either conjunotively or

disjunctively to bring within he scope of the request any information which might

otherwise be construed to be outside its scope. The singular includes plural number,

and vice versa. The masculine includes the feminine and neuter genders.

5. The terms "person" Or "persons" means natural personS, firms, partnerships, .

associations, corporations, subsidiaries, division, deparfinents, joint ventures,



proprietorships, syndicates, or oth€r legal, business or government entities, and all
subsidiaries, affiliates, divisions, departnents, branches, and other units thereof.

The terms "referring" or "relating," \ilith respect to any given subject, means anything
that constitutes, contains, embodies, reflects, identifies, states, refers to, deals with, or
is in any manner whatsoever pertinent to that subject.



UN]TED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D,C. 2OÆO

OFFICE OF CONGRESSIONAL AND
INTERGOVERNMENTAL RELATIONSl{AR I sflm

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Govemment Reform
U.S. House of Representatives
Washington, D.C.20515

Dear Mr. Chairman:

This is in response to your letter of March 14,2008 in which you request that the
U.S. Environmental Protection Agency (EPA or Agency) provide you with copies of (a)
communications between EPA and persons in the rWhite House relating to the updated
NAAQS for ozone by March 2I,2008, and (b) internal EPA communications, made on
or after February 22,2008, relating to the updated NAAQS for ozone by March 28, 2008.
Your letter requested that EPA provide the Committee with a mutually agreeable
schedule for document production by noon on March 19, 2008, and notification of any
intent to wìthhold documents.

EPA respects your role as Chairman and is committed to providing the Committee
information necessary to satisff its oversight interests to the extent possible and
consistent with our Constitutional and statutory obligations. Please be assured that your
request is a top priority for the Agency and we are working hard to respond as quickly as
possible, As we told your staff yesterday, the Agency has commenced the document
collection process by asking relevant personnel in the Office of Air and Radiation, the
Office of the Administrator, and the Office of General Counsel to conduct a search for
potentially responsive documents.

Your letter also requested that Administrator Stephen L. Johnson appear before
the Committee at a hearing on April 10, 2008. As we told your staff, Administrator
Joh¡son is unavailable on that date due to previously existing travel obligations. We are

checking his availability and expect to offer some alternate dates soon, As we agreed this
morning, once a hearing date is scheduled, we can have further discussions about a

mutually agreeable schedule for production of documents,

lntemet Addrpss (URL) o hþ://www,epa,gov
Becyclod/Recyclablc ' Pdnled wllh V€gelable Oll Bas€d lnks on Recyded Paper (Mlnlmum 25% Poslconsume0





GENERAL COUNSEI-

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENTAND EUDGET

WASHINGTON, D.C. 20503

March 26,2008

The Honorable Henry A. Wærman
Chairman
Committee on Oversight and

Government Reform
U,S. House of Representatives
Washington, D.C. 20515-6143

Dear Mr, Chairman:

This letter responds to your letter dated March 14, 2008, to Susan Dudley, the
Administrator of the Office of Information and Regulatory Affairs ("OIRA"¡ at the Office of
Management and Budget, asking for "copies of communications relating to the updated NAAQS
for ozone made on or after February 22,2008." You have also asked that Susan Dudley, the
Administrator of OIRA" make herself available to testiff on April 10, 2008. I am responding on
OIRA's behalf.

While OIRA does not agree with some ofthe charccterizations and requests in your
letter, we are providing with this response 1,552 pages of documents, to accommodate your
interest in this topic. In addition, as OIRA has communicated to your staff, Susan Dudley is
available to testify about the National Ambient Air Quality Standards ('NAAQS") for ozone on
April 10, 2008, although we understand that the Committee may want to consider a later date,

As you may be aware, the process for review of regulations within the Executive Branch
is set forth in Executive Order No. 12866, as amended, which was first issued by President
Clinton on September 30, 1993. Presidents of both parties long have relied upon a centralized
review process to ensure that the regulatory decisions throughout the Executive branch are
carefully considered, supported by the facts before the agency, and are consistent with appticable
law. Section 6(b) of Executive Order No, 12866 sets out transparency requirements for this
process, to provide for appropriate levels of openness and accountability in the regulatory
process. These requirements establish an appropriate balance between the confidentialþ needs
of the Executive Branch in the delibe¡ative process and the ability of Congress and the public to
monitor the functioning of centralizßd review. (For your convenience, we are attaching a copy
of the Executive Order, as amended, to facilitate any questions you may have about what
information is available.) OIRA would be available to discuss this longstanding regulatory
review process fuither with the Committee or your staffif it would be helpful.

I would also note that the Clean Air Act includes an unusual statutory provision that
provides additional transparency for the regulatory review of EPA rules by OIRA. After
publication of an EPA rulemaking under the Clean Air Act, the agency provides a public docket
of additional deliberative documents, These documents include drafts of proposed and final
regulations subrnitted by the Administrator of EPA to OIRA for interagency review, all



documents accompanying such drafls, all-written comments on such drafts, and all written
responses to these witten comments. This docket is now available to the public at

www,regulations.goJ, and the Committee may review these additional communications in order

to understand the interagency review process for this rule. We would be pleased to work with
your Committee and the EPA to facilitate access to the documents available pursuant to this
provision.

Except as set forth above, however, OIRA is not in a position to provide additional
documents or information, and must respect and preserve the confidentiality of the Executive

Bra¡rch deliberative and consultative process. There is a careful balance between

accommodating disclosure requests and the importance of preserving candid, conñdential

deliberations among Executive Branch ofFrcials. Because the Executive Order and cunent law
already provide for the disclosure of a significant amount of pre-decisional inter-agency material,

and thereby define a reasonable balance, it would be inappropriate to intrude fr¡rther into these

deliberations beyond the significant material that OIRA has made available to yotu committee

with this letter, and similar cautions will apply when Ms. Dudley testifies before the Committee,

I hope that you find this information helpful, If you have any questions about this

response, please feel free to have your staff contact OMB tbrough Sharuron O'Keefe at(202)
395-4790, or OMB's Deputy General Counsel John G. Knepper or me at (202) 395-5044,

Enclosures:
As stated.

cc: The Honorable Tom Davis
Ranking Minority Member
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April 1,2008

TOM DAVIS. VIRGINIÀ
BANKING l¡NNofllTY MEMBEn

DANAURTON. NDN¡\¡A
CHÊISTOPHEB StlAYS, CONNECIICUT
JOHN M. McHt GH, NEW YORK
JOHN L MIOA FLORIDA
MAFK E SOIþER,INDIANâ
TODD BUSSELI- PI.ATÍS, PBiINSYLVANIA
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The Honorable Susan E. Dudley
Administrator
Office of Information and Regulatory Affairs
725 lTth Sûeet, N'W
Washington, DC 20503

Dear Ms. Dudley:

I am writing to reiterate my request that the Office of Management and Budget (O\48)
cooperate voluntarily with the Committee's investigation into the new air quality standard for
ozone.

On Ma¡ch 12,2008, EPA Adminisüator Stephen Johnson rejected the specific
recommendations of the CleanAir Scientiñc Advisory Committee (CASAC) in finalizing an

updated national ambient air quality standa¡d (NAAQS) for ozone. Despite CASAC's
unanimous recommendation for a primary ozorle standard no gteater than 0.070 parts per

million, he opted to set the standard at0.075 parts per million. Moreover, according to press

accounts and EPA staff, White House officials intervened to ovemrle EPA's efforts to establish a
science-based secondary standa¡d to protect forests, crops, and other plants from the damaging
effects of ozone.l

On Ma¡ch 14,2008,I wrote to request that you provide the Committee with complete and

w¡redacted copies of communications relating to the updated NAAQS for ozone made on or after
February 22,2008.' Jeffrey A. Rosen, General Counsel for the Office of Management and
Budget responded on March 26,2008, by providing copies of a number of responsive
documents, including two versioris of the proposed rule, tt¡ree pieces of correspondence between
EPA and OMB, and ¡ecords of two OMB meetings with outside parties. All of the documents
provided by OMB a¡e either part of the publicly available docket or are expected to be placed in
the docket. In his letter, Mr. Rosen also stated that OMB would not be providing an unspecified

I Srr, e.g., EPA Chief Lowers Smog Limif, Los Angeles Times (Mar. 13,2008).
2 Lett"r from Chairman Henry A. Waxman to Ms. Susan Dudley, Administrator, Office

of Information and Regulatory Affairs (Mar. 14, 2008).



The Honorable Susan E. Dudley
April 1,2008
Page2

number of documents responsive to the Committee's request, citing "the confidentiality of the
Executive Branch deliberative and consultative process."r

JvIr. Rosen's response does not meet the Committee's needs, unfortunately. Unless the
President intends to assert a valid claim of executive privilege over the witt¡held documents, the
Committee is entitled to the documents responsive to its oversight request,

There are two options available to OMB if you wish to cooperate voluntarily with the
Committee's request. One is to provide the responsive documents to the Committee by the close
of business on April 7,2008. The other is to bring the responsive documents to the Committee
offtces for a staff review, the pu¡pose of which would be to assess whether the documents are
relevant to the Committee's investigation and need to be produced. If OMB would prefer this
alternative approach, then I ask that you provide a mutually agreeable schedule for the staff
review by close of business on April 7,2008.

I hope you will reevaluate your position and cooperate with the Committee.

Ifyou have any questions concerning this request, please have your staffcontact Greg
Dotson, Jeff Baran, or Erik Jones of the Committee staffat Q02)225-4407.

Sincerely,

Uþra,vb,>
Henry A. Waxman
Chairman

cc: Tom Davis
Ranking Minority Member

3 Letter from Jeftey A. Rosen, General Counsel, Office of Management and Budget, to
Chairman Henry A. IMa:<man (Mar. 26,2008).
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April 3,2008

The Honorable Stephen L. Johnson
Administrator
U. S. Environmental Protection Agency
1200 Pennsylvania Avenue, NVy'
Washington,DC20460

Dear Administrator Johnson:

I am witing to confïrm your appearance at a hearíng held by the Committee on Oversight
and Government Reform on Thursday, April 24,2008, at 10:00 a.m. in Room 2154, Raybum
House Office Building. The hearing will examine the process the Environmental Protection
Agency used in setting the new ozone national ambient air quality standards.

The Cornmittee on Oversight and Government Reform is the principal oversight
committee in the House of Representatives, with broad investigative jurisdiction as set forth in
House Rule X. Informatíon for witnesses appearing before the Committee is contained in the
enclosed Witness Information Sheet.

If you have any questions, please contact Greg Dotson or Erik Jones of the Committee
staff at (202) 225-4407 . We look forward to your testimony.

Sinoerely,

TOM DAV|S, V|RGrNtÀ,
RANKING I\4INORITY MEMEEB

OAN BUATON, INDIANA
CHNISTOPHEB SHAYS, CONNECIICUT
JOHN M. MCHUGH, NÊW YORK
JOHN L. MICA, FLOFIDA
MAFK E. SOUDEß, INOIANA
TOOD RUSSELL PLATTS. PENNSYLVANIA
C}IBIS CANNON. UTAH
JOHN J. OUNCAN, JR,. IENNESSEE
MICHAEL N. TUNNEN. OHIO
DAHRELL E, ISSA, CALIFORNIA
KENttY I¿ITABCHANT, TEXAS
LYNN 

^. 
WESItIOBELAND, 6EOÂOlA

PATEICKT. McHENRY, NORTH CAROTIN^
MBGINIA FO)C(. NOFTH CAROLINA
BFIAN P BILERAY. OALIFOBNIA
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The following is a su¡nmary of some of the pertinent rules and procedures applicable to
witnesses testiffing before the Committee on Oversight and Govemment Reform:

e Witnesses should provide 100 copies of their written testimony to Earley Green,'Chief Clerk,
2157 Rayburn House Ofhce Building, no later than l0:00 a,m. two busineqs days prior to the
hearing. Wítnesses should also provide their statement by this date in electronic format, either
as a CD or via email to ea¡ley.sreen(Arnaíl.lrouse.sov.

At the hearing, eaoh witness will be asked to summarize his or her witten testimony in five
minutes or.less in order to maximize the time available for discussion and questions.

House Rule XI clause 2(Ð(4) requires that witnesses appearing.in a nongovern¡nental
capacity submit to the Committee in advancq of the hearing "a cu¡riculum vitae and a

disclosure of the amount and souroe (by agency and program) of eachFederal grant (or
subgrant thereof) received during the curent fiscal year or either of the two previous fiscal
years by the witness or by an entity represented by the witness."

The Committee does not provide financial reimbursement for witness travel or
accommodations. Witnesses with extenuating circumstanoes, however, may submit a writton
requost for such reimbu¡sements to Robin Butlçr, Financial Administrator,2I5T Rayburn
House Office Building, at least one week prior to the hearing. Reímbursements willnot be
made without prior apþroval,

r Witnesses with disabilities should oontact Committeç st¿ff to a¡range any necessary
accommodations.

¡ The Committee on Oversight and Govemmênt Reform is the principal oversight committee in
the U.S. Houso of Representatives, In addition, the Committee has legislative jurisdíotion
over a number of subjects affecting the management of govemment operations and activities,
The specific jurisdiction of the Committee is set forth in House Rule X clauses l(m), 2, 3(i),
and 4(c).

. The Committee rules goveming thiç hearing are online at www.oversiqht.house,gov/rules/.

For inquiries regarding these rules and procedures, please contact the Comrnittee on Oversight
and Government Reform at (202) 225-5051,

foM 0avl6, vfÂcrNrÀ
R^IJANG H¡I*JF¡TY ¡ÆMEER



UNITED STATES ENVIRONMENTAL PROTÉCTION AGENCY

WASHINGTON, D.C, 20460

å,PÍtlm

OFFICE OF CONGRESSIONAL
ANO INTERGOVER}¡MENTAL REIATIONS

The Honorable Henry A. Wocman
Chairman
Committee on Oversight and Govemment Reform
U.S. House of Representatives
\ilashington, D.C. 205 I 5

Dear Mt. Chairman;

This supplements our March 19,2008 response to your letter of March 14, 2008,

in which you rèquest the U,S. Environmental Protection Agency (EPA) to provìde you

with copies of specified reeords relating to the updated National Ambient Air Quality
Standard (NAAQS) for ozone,

At this tirne, we have identified a number of documents that are responsive to

your request. These documents have been collected from varíous EPA headquarters and

regional ofñces. Copies of these documents are enclosed,

Please note that EPA has identified an important Executive Branch confidentiality

interest in a number of these documents because they reflect intemal deliberations and/or

attorney-client communications regarding the updaûed NAAQS for ozone. rWe recognize

the importance of the Committee's need to obtain information necessary to perform its

oversight functions, but we remain concerned about any further disclosure of tbis

information for a number of reasons. First, because the documents reveal deliberative
process information internal to the Agency, EPA is concemed about the chilling efiflest

that would occur if Agency employees believed their ftank and honest opinions and

analysis were to be disclosed in a broad setting. The inability of policy makers toobtain

a broad range of advice and recommendations from staffwould have a negative effect on

the Agenoy's overall deliberative process and ultimately would impair the Agency's

abitity to properly execute its programs. Second, fufùerdisclosure could result in
needless public confusion about the Administratoros decision on the ozone standard.

Many of the documents are pre-decisional and do not reflect the Agency's f.ull and

conrplete thinking on the matter, whioh is set forth in the final rule published in the

Federal Register on March 27,2008. 'Some of these documents also contain privileged

and confidential attomey-client communications and attomey work product'

lntemet Addre¡s (U RL) ¡ hüp:/ltwt'w.êptl. grov
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Despite the foregoing concems, the Agency has a strong desire for transparency

regarding the Agency's decision-making process here. In order to identify specific

documents in whích EPA has a confidentiality interest, we have copied those documents

on paper with a legend that reads "Intemal Deliberative Document of the U.S'

nnvironmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Pufposes." Through this accommodation, EPA does not waive any

confidentiality interests in these documcnts or similar documents in other circumstances.

EPA respectfully requests the Committee and staffprotect the documents and the

informaiion coniained in.them ftom firther dissemination. Speoifically, should the

Committee determine its legislatíve mandate requires further distribution of this

confÌdential information outsíde the Committee, we request that such need first be

discussed with the Agency !o help ensure the Executive Branch's confidentiality interests

are protected to the firllest extent possible.

I want to reite¡ate that EPA continues to work diligently to respond to your

request as quickly as possible, and has devoted considerable resources to that end' In

acðordance with our established procedures for processing documents in response to

Congressional oversight requests, we are also consulting with other Executive Branch

agencies and offrcçs about any documents that may concern their interests.

If you have further questions regarding this letter, please contact me or have your

staff call Tom Dickerson in my office at (202) 564-3638.

Christopher P. Bliley
Associate Administrator

Enclosures

cc: The L[onorable Tom Davis
Ranking Minority Member



EXECUTIVE OFFICE OF THE PRESÍ DENT
OFFICE OF MANAGEMENT AND EIUDGET

wASHtNGTON, Ð,C. aO503

Apríl 11, 2008

GENERAL COUNSEL

Ihe Honorable l-lenry A. Waxrnan
Chairman
Comrniuee on Oversight and

Government Reform
U,S. House of Representatives /
Washingtor¡ D.C. 205 1 5 -61 43

ÐearMr, Chairman:

This letter responds to your letter dated April 1, 2008 to Susan Dudley, tbe Administrator
of tbe Office of lnformation and Regulatory Affairs (':OIRA") at the Ol'fice of Management and
Budget in the Ðxecutivc Office of the PresidenÇ and as follow-up to the requesrs in your letter to
Administrator Dudley dated March 14,2008. As noted below, we are continuing to make
documents available in response to the Committee's request.

On March 26,20A8, we provided the Committeewith rnorç than 1500 pages of
responsive OIRÁ. documents; and offEred to work further with thc Committec to the extent
helpñtl. The documents provided inctuded the actual conespondence between the Administrator
of OIRA and the Administrator and Deputy AdminisFator of EPA relating to the new ozone
NAAQS regulation, and also irrcluded the actual text of what EPA had submitted to OIR A, and
the final drafl of the regulation at the conclusion of,interagency review, as well as records from
meetings OIRA had held with parties outside of the Executive Branch. In addition,
Adminístrator Dudley agreed to make herself a.Íailable to te$iry at a Committee hea¡ing ¡rou had
proposed for April 10,2008.

The ozone NAAQS regulation wæ issued by EPA less than one month ago. We
understand that the Commifiee has asked EPA itself for documents relating to the ozone
NAAQS. However, we are advised that because of otbor oversight requests the Committee h¿s
made to EPA, the Committee thus fsrhas not yet reôeived any documorts regarding the ozone
NAAQS from EPA, but expects to receive them next week. As indìcated in my earlier letter of
March 26,20A8, it is or¡r hope that when you receive those documents in addition to those we
have provided ihey will in significant measur€ satísffthe Comniittee's inquiry.

Nonetheless, since the OIRA Adminishator's receipt of your April I letfer, on behalf of
OIRA,I and others have spokon with members of your sahto clarify the Committee's perceived
needs, and agreed to provide additional documents. Per those dìscussions, today an additional
box of 3,559 pages of documents was delive¡ed to the Committee. In addition, we anticipate that
additional documents will be provided to the Committee by the end of next week, April i8, and
we have offered to apprise yout staffon a daily basis pf the progress of our review,





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APRIs2M OFFICE OF CONGRESSIONAL

AN D INTERGOVERNMENTAL RELATIONS

The Hono¡able Henry A, Waxman
Chairman
Committee on Oversight and Government Reform
U,S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This supplements our March 19, 2008 and April 11, 2008 responses to your letter

of March 14, 2008, in which you request the U.S. Environmental Protection Agency
(EPA) to provide you with copies of specified records relating to the updated National
Ambient Air Quality Standard (NAAQS) for ozone.

At this time, we have identified additional documents that are responsive to your
request. These documents have been Collected from various EPA headquarters and

regional offices. Copies of these documents are enclosed.

Please note that EPA has identified an important Executive Branch confidentiality
interest in a number of these documents because they reflect internal deliberations and/or

attorney-client communications regarding the updated NAAQS for ozone. 'We recognize
the importance of the Committee's need to obtain infonnation necessary to perform its
oversight functions, but we remain concerned about any further disclosure of this
information for a number of reasons. First, because the documents reveal deliberative
process information internal to the Agency, EPA is concerned about the chilling effect
that would occur if Agency employees believed their frank and honest opinions and

analysis were to be disclosed in a broad setting. The inability of policy makers to obtain
a broad rango of advice and recommendations from staffwould have a negative effect on
the Agency's overall deliberative process and ultimately would impair the Agency's
ability to properly execute its programs. Second, further disclosure could result in
needless public confusion about the Administrator's decision on the ozone standard,
Many of the documents are pre-decisional and do not reflect the Agency's full and
complete thinking on the matter, which.is set forth in the final rule published in the
Federal Register on March 27,2008. Some of these documents also contain privileged
and confidential attomey-client communications and attorney work product.

lnternet AddreÊs (URL) . htþ:/lwww,epa.gov
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Despite the foregoing concerns, the Agency has a strong desire for transparency

regarding the Agency's decision-making process here. In order to identify specific

documents in which EPA has a confidentiality intercst, we have oopied those documents

on paper with a legend that reads "Intem¿l Deliberative.Document of the U.S.

Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any

confidentiality interests in these documents or similar documents in other circumstances.

EPA respectfully requests the Committee and staff protect the documents and the

information contaiqed in them from further dissemination. Specifically, should the

Committee determine its legislative mandate requires funher distribution of this

confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests

are protected to the fullest extent possible.

I want to reiterate that EPA continues to work diligently to respond to your

request as quickly as possible, and has devoted considerable resources to that end, In
accordance with our established proeedures for processing documents in response to

Congressional oversight requests, we are also consulting with other Executive Branch

agencies and offices about any documents that may ooncern their interests.

If you have further questions regarding this letter, please contact me or have your

staff call Tom Dickerson in my office at (202) 564'3638. t'

Christopher P. Bliley
Associate Administrator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member
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April 15,2008

The Honorable Jim Nussle
Director
Office of Management and Budget
72517th Street, NVy'
'Washington, DC 20503

Dear Director Nussle:

The Committee on Oversight and Government Reform will hold a hearing on Thursday,

April24,2008, at 10:00 a,m. in Room 2l54,Raybum House Office Building to examine the

process the Environmental Protection Agency used in setting the new ozone national ambient air
quality standards. I am writing to request your testimony at the hearing, or the testimony of an

appropriate designee familiar with the process.

The Committee on Oversight and Government Reform is the principal oversight

committee in the House of Representatives, with broad investigative jurisdiction as set forth in
House Rule X. Information for witnesses appearing before the Committee is contained in the

enclosed Witness Information Sheet,

If you have any questions, please contact Greg Dotson or Erik Jones of the Committee
staff at (202) 225-4407. We look forward to your testimony.

Sincerely,

Heruy A. Waxman
Chairman

Enclosure

Tom Davis
Ranking Minority Member
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Witness Information Sheet

The following is a summary of some of the pertinent rules and procedures applicable to
witnesses testif,ing before the Committee on Oversight and Government Reform:

o Witnesses should provide 100 copies of their written testimony to Earley Green, Chief Clerk,
2157 Rayburn House Office Building, no later than l0:00 am two business days prior to the

hearing. Witnesses should also provide their statement by this date in electronic format,
either as a CD or via email to earlev.sreen@mail.house.sov.

At the hearing, each witness will be asked to summarize his or her written testimony in five
minutes or less in order to maximize the time available for discussion and questions.

House Rule XI clause 2(g)$) requires that witnesses appearing in a nongovernmental
capacity submit to the Committee in advance of the hearing "a curriculum vitae and a

disclosure of the amount and source (by agency and program) of eøchFederal grant (or

subgrant thereof) received during the current fiscal year or either of the two previous frscal
years by the witness or by an entity represented by the witness."

The Committee does not provide financial reimbursement for witness travel or
accommodations. Witnesses with extenuating circumstances, however, may submit a written
request for such reimbursements to Robin Butler, Financial Administrator,2l5T Rayburn
House Offrce Building, at least one week prior to the hearing. Reimbursements will not be

made without prior approval.

Witnesses with disabilities should contact Committee staff to anange any necessary

accommodations.

The Committee on Oversight and Government Reform is the principal oversight committee in

the U.S. House of Representatives. In addition, the Committee has legislative jurisdiction

over a number of subjects affecting the management of government operations and actiyities.
The specific jurisdiction of the Committee is set forth in House Rule X clauses l(m),2, 3(i),

and 4(c).

o The Committee rules governing this hearing are online at www.oversieht.house.sov/rules/.

For inquiries regarding these rules and procedures, please contact the Committee on Oversight

and Government Reform at (202) 225-505L.



EX:gGfJrlv€ OFFICE oF TFIE'P.RËâIÐËNT
OFF|GE OF ùIANAGËMENT A.È¡Þ :éUTTGË,Í

'iltASÞttäGTêN. f'.:C" Z95Q3 (. ¡un nnr^t'

8Aô¡ÞÊaL çOti¡NÊ€¡;

Ths H,o¡ro¡¡ble lìlenr'y ¡tr. 'lfVaxc.r¡n

Cñairrnnn
Gonrryiit¡oe o:r Oraersighr and

GovemmpntReforn
'U.8.. Ïlousö of'Reprosenþfi"ves,
Wanhingfon, Ð. C, 2û5{ 5'6 I,43

DeärMr. Chafrrnanl

dûtÉd April 1,2008 to SussnDudley, {ho

)it,thc'Qff;ree of
lêttùi'{o

oday'wu .have nrådË.'¿tldi¡iirnal dacümenß
nv.allsblç,fn rcsponseto Èe Go:¡trxiítæe¡$ reqùest, ond rr.e anticipate tllat wc ¡vill have sorne
adüitiónal documenls late¡ th i.s fræk.

Qn pagasof
responsive .fô ihe exlent
fe¿rsib'le. The dÕcumeilts,provtdedinoludsd the actualconesBohdùr,rce bçtwesri thc

å'iri.i
review, a$,wtll ûs

eBranch.

On Á'pril I l, 2008, we pnovìded the Commíttæ wjth nnothsr 3,559 pages of docurnents in
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have provided,ttre combi'npd m*tsriab,'lvil1 sâti$f:y thu Conrrnilteels'inquiry,
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D,C. 20460

APR I ? 
,¿,-J8

The Honorable Henry A. Vy'axman
Chairman
Committee on Oversight and Government Reform
U.S. ÉIouse of Representatives
Washinglon, D.C, 20515

Dear Mr. Chairman:

This supplements our March 28, April 11, and April 15, 2008 responses to your
letter of March 14,2008, in which you request the U.S. Environmental Protection
Agency (EPA) to provide you with copies of specified records relating to the updated
National Ambient Air Quality Sta¡rdard OIAAQS) for ozone.

At this time, we have identif.red additional documents that are responsive to your
request. These documents have been collected from various EPA headquarters and
regional offices. Copies of these documents are enclosed,

Please note that EPA has identified an important Executive Branch confidentiality
interest in a number of these documents because they reflect intemal deliberations and/or
attorney-client communications regarding the updated NAAQS for ozone. 'We 

recognize
the importance of the Committee's need to obtain information necessary to perform its
oversight functions, but we remain concerned about any further disclosure of this
information for a number of reasons. First, because the documents reveal deliberative
process information intemal to the Agency, EPA is concemed about the chilling effect
that would occur if Agency employees believed their frank and honest opinions and
analysis were to be disclosed in a broad setting. The inability of policy makers to obtain
a broad range of advice and recommendations from staffwould have a negative effect on
the Agency's overall deliberative process and ultimately would impair the Agency's
ability to properly execute its programs. Second, further disclosure could result in
needless public confusion aboul the Adminislrator's decision on the ozone standard.
Many of the documents are pre-decisional and do not reflect the Agency's full and
complete thinking on the matter, which is set forth in the final rule published in the
Federal Register on March 27,2008. Some of these documents also contain privileged
and conf.rdential attomey-client communications and attorney work product,

lnternet Address (URL) r hþ://www.epa.gov
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Despite the foregoing concems, the Agency has a strong desire for transparency
regarding the Agency's decision-making process here. In order to identify speciflrc

documents in which EPA has a confidentiality interest, we have copied those documents
on paper with a legend that reads "Internal Deliberative Document of the U.S.
Environmental Protection Agency; Discloswe Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any
confi.dentiality interests in these documents or similæ documents in other circumstances.
EPA respectfully requests the Committee and staff protect the doôuments and the
information contained in them from fi.¡rther dissemination. Specifically, should the
Committée determine its legislative mandate requires further distribution ofthis
confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests
are protected to the fullest extent possible.

I want to reiterate that EPA continues to work diligently to respond to your
request as quickly as possible, and has devoted considerable resources to that end. In
accorda¡ce with our established procedures for processing documents in response to
Congressional oversight requests, we are also consulting with othgr Executive Branch
agencies and offices about any documents that may concern their interests,

If you have further questions regarding this letter, please contact me or have your
staff call Tom Dickerson in my ofÍice at Q02) 564-3638,

Christopher P. Bliley
Associate Administrator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Mernber
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SUBPOENA

By AuruoRITY o[.THE HOUSN Or RPTNPSENTATTVES OF TIIE
Concnnss oF TITE U¡rrrno Srarns or Awnrc¡

Susan E. Dudley, Admínisfator, Office of Information and Regulatory Affairs; Serve: Jeff Rosen, General
1no Counsel, office of Management and Budget

YOu are hereby Commanded to be and appear before the Commltteo on overslght and Govarnmont Roform

of the House of Representatives of the United States at the place, datc and timc spccificd below,

to testi$ touching matters of inquiry commÍttcd to said committee or subcommittee; and you are not to
depart without leave of said committee or subcommittee.

Place of testimony:

Date: Time:

ø to produce the things identified on the attached schedule touching matters of inquiry oommitted to said

committee or subcommittee; and you are notto departwithout leave of said committee or subcommittee.

Plaoe of produelie¡; 2157 Ra

Date: April 18,2008 Time: 5:00 p.m.

7"o U.S. Marshals Service or any staff member of the House Committee on Oversight and Government Reform

to serve and make return.

Witness my hand and the seal of the House of Representatives of the United States,

at the city of Washingte¡, 1¡¡5 16th q¡ April , 20 0g ,



Pnoor or Sunvrcn

Subpoena fot Sur* E. Dudley, AdminisEator, Office of Information and Regulatory Affairs; Serve:

Jeff Rosen, General Counsel, Office of Management and Budget

Address 725 17rh Sfeet, NW, Vy'ashington DC 20503

before 1þe Commlttee on Oversight and Govemment Reform

U.S. House of Representatives
I IOth Congress

served by (printname) KK tSn¡l r+Uef¿tN G

Titre ClilEf coutvsêL, llovce Ø/4/t1t7Teê Òil av, T* 6ot¡'/-t

Manner of service

Signature ofServer

Address ? lS( K4Yêvtril ¡totle offic€, rSutcoúø,. AS llzue

oÊ (d¿ae-yftØtut¿ t,u.1¡/l¿'Uø7¿/i4 oc ¿tctî



SCHEDULE

1. Unredacted and complete copies (including any attachments) of all documents

relating to the updated national ambient air quality standards for ozone that include or
consist of communications made on or after February 22,2008, that were requested in
Chairman Waxman's letter of March 14, 2008, to Office of Information and Regulatory
Affairs Administrator Susan Dudley, (attached), except documents that have previously
been provided to the Committee in complete and unredacted form in response to
Chairman Waxman's letter of March 14, 2008.

Schedule Instructions

In complying with the subpoena you shall produce all responsive documents

in your possession, custody, or control.

Documents responsive to the subpoena shall not be destroyed, modified,
removed, transferred, or otherwise made inaccessible to the Committee.

In the event that any entity, otgarization, or individual denoted in the

subpoena has been, or is currently, known by any other name than that herein
denoted, the subpoena shall be read also to include them under that altemative
identification.

Each document produced shall be produced in a form that renders the
document capable of being copied.

When you produce documents, you shall identiff the paragraph or clause in
the Committee's subpoena to which the documents respond.

Documents produced in response to this subpoena shall be produced together
with copies of file labels, dividers, or identifyinþ markers with which they
were associated when this subpoena was issued. To the extent that documents

were not stored with file labels, dividers, or identiffing markers, they shall be

organized into separate folders by subject matter prior to production.

Each folder and box shall be numbered, and a description of the contents of
each folder and box, including the paragraph or clause of the subpoena to
which the documents are responsive, shall be provided in an accompanying
index.

It is not a proper basis to refuse to produce a document that any other person

or entity also possesses a nonidentical or identical copy of the same document.

If any of the subpoenaed information is available in machine-readable or
electronic form (such as on a computer server, ha¡d drive, CD, DVD, memory
stick, or computer backup tape), you shall consult with Committee søff to

L

2.

3.

4.

5.

6,

7.

8.

9.



10.

ll.

12,

13.

determine the appopriate format in which to produce the information,
Documents produced in electronic format shall be organized, identified, and
indexed electronically in a manner comparable to the organizational structure
called for in (6) and (7) above. Documents produced in an electronic format
shall also be produced in a searchable format.

In the event that a responsive document is withheld on any basis, you shall
provide the following information concerning the document: (a) the reason

the document is not being produced; (b) the type of document; (c) the general

subject matter; (d) the date, author, and addressee; and (e) the relationship of
the author and addressee to each other.

If any document responsive to this subpoena was, but no longer is, in your
possession, custody, or control, you shall identiff the document (stating its
date, author, subject and recipients) and explain the circumstances by which
the document ceased to be in yor¡r possession, custody, or control.

If a date or other descriptive detail set forth in this subpoena referring to a
document is inaccurate, but the actual date or other descriptive detail is known
to you or is otherwise apparent from the context of the subpoena, you shall
produce all documents which would be responsive as if the date or other
descriptive detail were correct.

This subpoena is continuing in nature and applies to any newly discovered
document. Any document not produced because it has not been located or
discovered by the retum date shall be produced immediately upon location or
discovery subsequent thereto.

All documents shall be bates-stamped sequentially and produced sequentially.

Two sets of documents shall be delivered, one set to the majority staff and one
set to the minority staff. The majority set shall be delivered to the majority
staff in Room 2157 of the Rayburn House Offlrce Building, and the minority
set shall be delivered to the minority staff in Room 8350A of the Raybum
House Offlrce Building. You shall consult with Committee staff regarding the
method of delivery prior to sending any materials.

Upon completion of the document production, you shall submit a written
certification, signed by you or yor¡r coulsel, stating that: (l) a diligent search
has been completed of all documents in your possession, custody, or control
which reasonably could contain responsive documents; and (2) all documents
located during the search that are responsive have been produced to the
Committee or identified in a privilege log provided to the Committee.

t4.

15.

t6.



l.

Schedule Definitions

The term o'document" means any written, recorded, or graphic matter of any

nature whatsoever, regardless of how recorded, whether classified or
unclassified, and whether original or copy, including, but not limited to, thg

following: memoranda, reports, expense reports, books, manuals,
instructions, financial reports, working papers, records notes, letters, notices,

confirmations, tele grams, receipts, appraisals, pamphlets, magazines,

newspapers, prospectuses, interofftce and intra-office communications,
electronic mail (email), contracts, cables, notations of an1, type of
conversation, telephone calls, meetings or other communications, bulletins,
printed matter, computer printouts, teletypes, invoices, transcripts, diaries,
analyses, returns, summaries, minutes, bills, accounts, estimates, projections,

comparisons, messages, correspondence, press releases, circulars, financial
statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, preliminary
versions, alterations, modifications, revisions, changes, and amendments of
any of the foregoing, as well as any attachments or appendices thereto). The

term also means any graphic or oral records or representations of any kind
(including without limitation, photographs, charts, graphs, voice mails,
microfiche, microfilm, videotape, recordings and motion pictures), electronic
and mechanical records or representations of any kind (including, without
limitation, tapes, cassettes, disks, computer server files, computer hard drive
files, CDs, DVDs, memory sticks, and recordings), and other written, printed,

typed, or other graphic or recorded matter of any kind or nature, however
produced or reproduced, and whether preserved in writing, film, tape, disk,
videotape or otherwise. A document bearing any notation not a part of the

original text is to be considered a separate document. A draft or non-identical
copy is a separate document within the meaning of this term.

The term "documents in your possession, custody, or control" means (a)

documents that are in your possession, custody, or control, whether held by
you or your past or present agents, employees, or representatives acting on

your behalf; (b) documents that you have a legal right to obtain, that you have

a right to copy, or to which you have access; and (c) documents that you have

placed in the temporary possession, custody, or control of any third party.

The term "communication" means each manner or means of disclosure or
exchange of information, regardless of means utilized, whether oral,
electronic, by document or otherwise, and whether face-to-face, in a meeting,
by telephone, mail, telexes, discussions, releases, personal delivery, or
otherwise.

The terms "a¡d" and "or" shall be construed broadly and either conjunctively
or disjunctively to bring within the scope of the subpoena any information

a

J.

4.



5.

which might otherwise be construed to be outside its scope' The singular
includes plural numbet, and vice versa. The mâsculine includes the feminine
and neuter genders.

The terms "person" or "persons" mears natural persons, f,trms, partnerships,

associations, corporations, subsidiaries, divisions, departments, j oint venfures,
proprietorships, syndicates, or other legal, business or govemment entities,

and all subsidiaries, affiliates, divisions, departments, branches, and other

units thereof.

The terms "referring" or "relating,"'with respect to any given subject, means

anything that constitutes, contains, embodles, reflects, identifies, states, refers

to, deals with, or is in any manner whatsoever pertinent to that subject.

The term "updated national ambient air quality standards for ozone" means

the national ambient air quality standards for ozone that were finalizædby
EPA on March 12.2008,

6.

7.

4
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March 14,2008

The Honorable Susan E. Dudley
Administator
Ofñce of Information and Regulatory Affairs
725 T7thStreet, NW
ï/astringto4 DC 20503

Der Ms. Dudley:

On March LL,2OOï,EPA Adninishator Stephen Johnsoi rejecæd the speoifio

recommendatíons of thc Cleaa Air Sciontific Advisory Committee (CASAC) in finalizíng
an updated national ambient air quality standa¡d (NAAQS) for ozoue. Despite CASAC's
unanimous recommendation for a prima¡y ozone standard no greaûer than 0.070 parts per

million, he optcd to set the standard at 0.075 parts permillion. Moreover, according to
press accounts and EPA staff, President Bush personally intervened to ovemrle EPA's
efforts ûo establish a soience-based secondary sûandard to proteot forests, orops, and other
plants from the da:naging effects of ozone.'

The Oversight and Government Reforrr CommÍttee will be investigatingthe
decísion to reject the advico of EPA's scientific advisors and tbe role of tho White House

in settiug tbe ozone standards, The Committee requests your testimony at a hearing to
examine these iszues on Tlllsday, AprÍl 10, 2008, at 10:00 a.m, in Room 2154, Rayburn
House Office Building.

To assist the Committpe's investigation into this matter, I request tlrat you provide
the Committee with complete åmd un¡cdacted copies of communications relating to the
updated NAAQS for ozone made on or afrer February 22,2008,

I also ask thet you provide the Committee with a mutually agreeable schedule for
document production by noon on Mroh 19, 2008. This schedule should provide fot
production of the docr¡me,nts by March 26,2008. If youanticipatc withholding any
documents from the Comrnittee, I request that you inform the Commitæe of your
intention to do so by noon on March 19, 2008.
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I See, e.g., EPA Chtef Lowers Smog Limll,LosAngeles Times (Mar. 13, 2008).



The Honorable Susan E. Dudley
Marah 14,2008
Page 2

The Committoe on Oversight and Gover¡ment Reform Ís the principal oversigþt

committee in tåe House of Representadves and has b'road oversight jurisdiction as set

forth in House Rute X, An attact¡ment to this letter provides addítional information about

how to respond ûo thc Committee's rc$æsL Information for wiüresses appearing befo¡e

the Corunitee is cont¿incd in thc enslosed \Vitress Information Sbeet'

If you have any questions conoeming this request please have your staffcontaot

Greg Dotson or JeffBa¡an of the Committee staffat Q0Ð 22,54407.

Sinoerely,

h4.ùaþ,^
Henry A, Wærman
Chairman

Enclosure

oc: Tom Davis
Ranking Minority Member



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR I I 20Û8

OFFICE OF CONGRESSIONAL

AND INTERGOVERNMENTAL RELATIONS

The Honorable Henry A. Waxman
Chairman
Commiuee on Oversight and Govemment Reform

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr, Chairmm:

This supplements our March 19, March 28, April 11, April 15, and April 17,2008

responses to yóù lefter of Ma¡ch 14,200 st the U.S' Environmental

Prótection Agency (EPA) to provide you ed records relating to the

updatedNational Ambient Air Quality Stand ozone'

At this time, we have identified additional documents that are responsive to yow

request. These documents have been collected from various EPA headquarters and

regional offlrces. Copies of these documents are enclosed'

please note that EPA has identif:ed an important Executive Branch confidentiality

interest in a number of these documents because they reflect intemal deliberations and/or

attorney-client communications regarding the updated NAAQS for ozone. We recognize

the imjortance of the Committee's need to obtain information necessary to perform its

oversight functions, but we remain concemed about any further disclosure of this

information for a number of reasons. First, because the documents reveal deliberative

process information internal to the Agency, EPA is concerned about the chilling effect

ihat would occur if Agency employees believed their frank and honest opinions and

analysis were to be diiclosed in a broad setting. The inability of policy makers toobtain

a bróad range of advice and recommendations from staffwould have a negative effect on

the Agencyis overall deliberative ptocess and ultimately would impair the Agency's

ability to properly execute its programs. Second, funher disclosure could result in

needie ss puUiic confusion about the Adminishator's decision on the ozone standard.

Many of the documents are pre-decisional and do not reflect the Agency's full and

"o*il"tr 
thinking on the matter, whioh is set forttr in the final rule published in the

Fedéral Register ón March 27,2008. Some of these documents also contain privileged

and confidãntial attomey-client communications and attorney work product'

lnternet Address (URL) . http://www.epa'gov
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Despite tho foregoing concernr, the Agency has a stong desire for transparency

regarding the Agency's decision-making process here. In order to identifr specific

documents in which EPA has a confidentiality interest, we have copied those documents

on paper with a legend that reads "Internal Deliberative Document of the U.S,

Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any

conf,rdentiality interesls in these documents or similar documents in other circumstances.

EPA respectfully requests the Committee and staff protect the documents and the

information contained in them from further dissemination. Specifically, should the

Committee determine its legislative mandate requires further distribution of this .

confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests

are protected to ths fullest extent possible,

I want to reiterate that EPA continues to work diligentþ to respond to your

request as quickly as possible, and has devoted considerable resources to that end, In
accordance with our established procedures for processing documents in response to

Congtessional oversight requests, we are also consulling with other Executive Branch

agencies and offices about any documents that may concorn their interests.

If you have further questions regarding this letter, please contact me youf
staff call Tom Dickerson in my office at (202) 564'3638.

Christopher P. Bliley
Associate Administator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR I I 2008

THE ADMINISTRATOR

The Honorable Henry A' Waxman

Chairman
Committee on Oversight and Government Reform

U.S. House of RePresentatives
\üashington, D.C, 2051 5

Dear Mr. Chairman:

Thank you for your letter of Ma¡ch lz,2}}ï,regarding the u's. Envirbnm-ental

protection Agency's tÉpel final decision to revise the Ñational Ambient Air Quality standards

(NAAQS) for ground-level ozone.

On March 12,Z00B,I signed a frnal rule that significantly strengthened the ozone

r ozone standards in U.S' history. This rule

ndary (welfare-based) ozone standards to a level

re ozone standards after completing an extensive

ground-level ozone on public health

and the environment. from five public heSlngs and nearly

90,000 written public as comments from EPA's Clean Air

Scientific Advisory C

The duties prescribed to CASAC under is

intended to fulfill a special advisory role to the

v
r section 109 of the CAA, and recommending to

¡ns of existing criteria and standards as may be

appropriate. Because of this statutorily defined role for CASAC, I place great importance on the

Committee's advice in making decisions about the NAAQS' However' the CAA also clearly

establishes that the ultimate däisions about whether to revise a NAAQS, including decisions

about the appropriate form and level of the standard, must be made by the Adqinlstrator' ln
other factors in addition to CASAC's advice'

advice, I cannot automatically accept and am not

king the necessary policy decisions' In those

- eviate from the Committee's advice,I have

always taken special care in explaining the ìationale for my decision to identiry the points of

ãrputt*r tom CASeC'r rr"o**endãtions, as required by CAA soction 307(dX3)'

lnternet Address (URL) a htlp://www epa gov 
-
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In making the final decision to revise the ozone NAAQS, I fully agreed with CASAC that

the 1997 standards were not adequate to protect public health and welfare and needed to be

revised. However, I drew different conclusions than CASAC as to the most appropriate level for
the revised ozone NAAQS. Because current research does not provide evidence of a "bright
line" clearly directing the choice of level, I was required to make a public health judgment as to

the appropriate standa¡d based on the information available. In making that decision, I placed

relatively less weight on the role of evidence from certain clinical studies conducted by Adams
and the results of the ozone exposure and risk assessment conducted by EPA. With regard to the

Adams studies, I found the evidence of effects at the 0.060 ppm exposure level to be too limited
to suppof a primary focus at this level, though the CASAC Ozone Panel appeared to place
greater weight on this evidence. The CASAC Panel also appeared to place greater weight on the
results of the risk assessment as the basis for its recommended r.ange of 0.060 to 0.070 ppm,

while in my judgment the uncertainties associated with the quantitative human exposure and risk
assessments made it inappropriate to use the results of these assessments as a basis for adopting a

standa¡d at or below 0.070 ppm.

After ñrlly evaluating the available information in the record, I concluded that a standard

set at 0.075 ppm is requisite to protect public health with an adequate margin of safety, including
the health of sensitive subpopulations, and that a lower standard is not needed to provide this
protection. The preamble to the frnal rule provides a more detailed explanation of the rationale
underlying my decisions, and can be found on EPA's website at:

http ://www. epa. gov/ground levelozone.html.

In the 2006 review of the particulate matter (PM) NAAQS, the preamble to the final rule
clearly identifies the rationale underlying my decision for retaining the annual PMz.s standard at

15 ¡tglmt. kr this case, though CASAC expressed the view that the evidence supported a
tightening of the arurual standard, the Committee did not provide any specifïc information as to
what studies it felt provided such evidence nor the considerations that played a role in its
inferpretation of the studies. Lacking such specific statements, I could not dissern a clear line of
scientific reasoning that would lead me to conclude that it was appropriate to tighten the annual
standa¡d. In my judgment, a standard of 15 p{m3 met the requirements of the CAA in being
neither more nor less stringent than necessary to protect public health with an adequate margin of
safety. The preamble to the final PM NAAQS rule provides a more detailed explanation of the
rationale underlying my decision regarding the annual PMz.s standa¡d, and can be found on

EPA' s website at http : //www. epa. gov/p artic les.

Again, thank you for your continued interest in this issue. I look forward to appearing

before your Committee on April24, to discuss this and other matters with you. If you have

fr¡rther questions, please contact me or your staff may contact Cheryl Mackay in EPA's Office of
Congressional and Intergovernmental Relations, at (202) 564-2023.



cc: The Honorable Tom Davis

Ranking Member



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

wASHtNGTON, D.C, 2O5O3

GENERAL COUNSEL

April 18,2008

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and
Government Reform
U.S. House of Representatives
Washington, D.C. 205 I 5-6143

Dear Mr. Chairman:

This letter is to respond to the subpoena that you issued to Susan E. Dudley,
Administrator of the Office of Information and Regulatory Affairs (OIRA), at the Office of
Management and Budget within the Executive Office of the President (EOP). We received the
subpoena by fæ< on Wednesday, April 16,2008 at 3:16 p,m., calling for documents by 5:00 p.m.
on Friday, April 18, 2008.

We were disappointed to receive this subpoena because OIRA has cooperated extensively
with the Committee, has provided a very substantial number of documents to the Committee, and
has offered to continue working to accommodate the Committee's needs. To date, we have
provided 6,734 pages of documents in four installments on March 29, Aptil11, April 15, and
April 18. That is an expeditious respónse by any measure, particularly given that the regulation
itself was only issued one monttr ago and that we have very limited resoruces for responding to
such tequests. Moreover, the documents provided to date include the communications between
OIRA and EPA at all levels, including those between the Administrator of OIRA and the
Administrator of EPA, and they directly show the text of the regulation that EPA originally
submitted to OIRA and the text of the final draft of the regulation at the conclusion of OIRA's
interagency review process, We assume the Committee is genuinely interested in oversight of the
EPA ¡ulemaking process, and we have cooperated with that, so it is difficult to understand why
the documents provided would not satisfr that perceived need without infringing unnecessarily
on the internal deliberations of an office within the EOP.

More importantly, issuance of a subpoena at this time is inconsistent with how the
process of mutual accommodation and respect between the Congress and the Executive Branch
should function, As we understand it, the Committee has sought and received a production of
documents from OIRA that has ouþaced that sought and received from EPA itself, even though
it is an EPA rulcmaking that is the subject of your inquiry. Moreover, the documents that we
have provided directly address the issue of a Presidential role in the 2008 ozone NAAQS
regulation, and the Committee is certainly a\ryare of such a Presidential role in the prior 1997



ozone NAAQS rulemaking fromthe Committee's oìilnreview ofthe 1997 rulemaking at that
time. It is questionable whether the Presidential role could be the subject of legislation, and no
such legislation is presently proposed. In our view, a proper process of mutual accommodation
between the Branches of government should focus on a balance between the Congress' actual
needs for information and the legitimate need for confidential deliberation within the Executive
B¡anch.

By separate letter today, we have provided the Committee with additional documents,
bringing the total to date to 6,734 pages of material from OIRA. There are certain other
documents that are not being delivered, for reasons referenced previously, that relate to concerns
as to the effective functioning of the Executive Branch decisiorunaking process and concerns
rooted in the separation of powers between the President and the Congress. We propose to
discuss these issues further, including what Committee infonnation needs may remain after its
review of the extensive materials that have been provided, and to consider altemative ways in
which OIRA could accommodate such needs. We are prepared to meet as eæly as Monday for
that purpose.

As a formal mattet, we would like to note for the record certain objections to other
aspects of the subpoena, including objections to the request for a response within two days of its
issuancæ, to the instructions and definitions, to the scope of the request, and to the applicability
of any House rules to a separate Branch of government. Also, with regard to attachments to the
documents provided, the Committee's staff had accepted the approach that those were not being
sought except by subsequent request to see what was attached to a particular email or other
document,

We want to underscore that ít remains Administrator Dudley's desire to cooperate with
the Committee in a manner that satisfies the important interests involved. We have sought to be
respectful of the Congress, and will continue to do so. Vy'e respectfully request that we discuss
this matter further, to seek a mutually acceptable resolution. We can be reached through OMB's
Legislative Affairs office (Shannon O'Keefe) at(202)395-4790 or through my office at202-
395-5044.

General Counsel

Cc: The Honorable Tom Davis
Ranking Minority Member



EXECUTIVE OFFIGE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHtNGTON, D.C. 20503

April18,2008

The Honorable HenryA. Waxman
Chaimran
Committee on Oversight and

Government Reform
U.S, House of Representatives
V/ashington, D.C. 2051 5'6L43

Dear Mr, Chairman:

This letter further responds to your letter dated April 1,2008 to Susan Dudley, the

Administrator of the Offi.ce of Information and Regulatory Affairs ("OIRA"¡ at the Office of
Management and Budget in the Executive Office of the President, and your letter to

Administrator Dudle¡r dated March 14, 2008. With this letter, \rye are providing an additional
260 pages of documents in response to the Committee's request.

Although it has only been one month since EPA issued the ozone NAAQS regulation
about which you have inquired, we have now provided extensive documents to the Committee

on a prompt rolling basis in four installments. On March 26,2008,we provided the Committee

with more than 1500 pages of responsive OIRA documents, which included the actual

correspondence between the Adminishator of OIRA and the Administrator and Deputy
Administrator of the EPA relating to the new National Ambient Air Quality Standard for ozone,

and this production also included the actual text of what EPA had submitted to OIRA and the

final draft of the regulation at the conclusion of interagency review, as well as records from
meetings OIRA had held with parties outside of the Executive Branch.

On April 11, 2008, we provided the Committee with another 3,559 pages of documents in
response to your requests. Among other things, these documents included the communications

directly between OIRA and EPA officials. To the extent the Committee is conducting oversight

of EPA's rulemakíng, those would seem to be the main documents at issue.

On April 15, 2008, weprovided the Committee with an additional 1,361 pages of
documents, and today we have provided an additional260 pages, which brings the total from
OIRA to 6,734 documents produced thus far. 'We also understand that the Committee is
receiving significant numbers of documents from EPA as well.



,ddministrator Dudley has been making every effort to accommodate the Committee's

review of the EPA ozone NeeQs rulemaking. In that spirit, we are continuing to assess

whether additional doouments can be provideã, and I aniicip atelhar additional documents will be

provided on Monday, In addition, I hâve previously_raised with the Committee's staff the

iosiUility that we dirr*. alternative ways to reach further accommodations-in a manner that

ïou16 reópect both the Committee's needs and important Executive Branch considerations.

My colleagues and I have had a continuing and ongoing dialogue with your staff-almost

daily-- *á *. arJp.ep*ud to consult further, ro pl.as" feol free to have your staff contact OMB

througtr Shannon ó'K"rfr at (202\ 395-4790 or my offïce at202-395-5044.

Cc: The Honorable Tom Davis
Ranking Minority Member

Ros.en



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR2tm OFFICE OF CONGRESSIONAL
ANO INTERGOVERNMENTAL RELATIONS

The Honorable Henry A, Waxman
Chairman
Committee on Oversight and Government Reform
U.S. House of Representatives
Washington, D.C.20515

Dear M¡, Chairman:

This supplements our March 19, Mæch 28, April 11, April 15, and April 17, and

April 18,2008 responses to your letter of March 14,2008, in which you request the U.S'

Environmental Protection Agency (EPA) to provide you with copies of specified records

relating to the updated National Ambient Air Quality Standard (NAAQS) for ozone,

At this time, we have identified additional documents that are responsive to your

request. These documents have been collected from va¡ious EPA headquarters and

regional offices. Copies of these documents are enclosed.

Please note that EPA has identified an important Executive Branch confidentiality

interest in a number of these documents because they reflect internal deliberations and/or

attorney-client communicationS regarding the updated NAAQS for ozone. 'We recognize

the imjorhnce of the Committee'Jneed to obtain information necessary to perform its
oversight functions, but we remain concerned about any further disclosure of this
information for a number of reasons. First, because the documents reveal deliberative
process information internal to the Agency, EPA is concerned about the chilling effect

that would occur if Agency employees believed their frank and honest opinions and

analysis were to be disclosed in a broad setting. The inability of policy makers to obtáin

a broad range of advice and recommendations from staffwould have a negative effect on

the Agency's overall deliberative process and ultimately would impair the Agency's

ability to properly execute its programs. Second, further disclosure could result in
needless public confusion about the Administrator's decision on the ozone standard,

Many of the documents are pre-decisional and do not reflect the Agency's full and

complete thinking on the matter, which is set forth in the final rule published in the

Federal Register on March 27,2008. Some of these documents also contain privileged

zurd confidential attorney-client comrnunications and attorney work product.

lnternet Address (URL) r hþ://www.epa.gov
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Despite the foregoing concems, the Agency has a strong desire for transparency

regarding the Agency's decision-making prooess here. In order to identify specific

documents in which EPA has a confidentiality interest, we have copied those documents

on paper with a legend that reads "Internal Deliberative Document of the U.S.

Environmental Protection Agency; Disclosure Authorized Only to Congtess for
Oversight Puqposes." Through this accommodation, EPA does not waive any

confidentiality interests in these documents or simila¡ documents in other circumstances.

EPA respectfully requests the Committee and staffprotect the documents and the

information contained in them from further dissemination. Specifically, should the

Committee determine its legislative mandate requires furthei distribution of this

confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests

are protected to the fullest extent possible.

I want to reiterate that EPA continues to work diligently to respond to your

request as quickly as possible, and has devoted considerable resources to that end. In
accordance with our established procedures for processing documents in response to

Congressional oversight requests, \rye are also consulting with other Executive Branch

agencies and offrces about any documents that may concern their interests.

If you have fiirther questions regarding this letter, please contact me or have your

staffcall Tom Dickerson in my offrce atQ02) 564'3638.

Christopher P. Bliley
Associate Administrator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 2O5O3

April2l,2008
GENERAL COUNSEL

The Honorable Henry A. rWaxman

Chairman
Committee on Oversight and

Government Reform
U.S. House of Representatives
Washington, D.C. 20515-6143

Dear Mr. Chairman:

This letter fufher responds to your lette¡ dated April l, 2008 to Susan Dudley, the
Administrator of the Ofüce of Information and Regulatory Affairs ("OIRA") atthe OfÍice of
Management and Budget in the Executive Office of the President, and your letter to
Administrator Dudley dated March 14, 2008. rüith this letter, we are providing an additional
144 pages of documents in response to the Committee's request,

Although it has only been one month since EPA issued the ozone NAAQS rogulation
about which you have inquired, we have now provided extensive documents to the Committee
on a prompt rolling basis in five installments. On March 26,2008, we provided the Committee
with more than 1,552 pages of responsive OIRA documents, which included the actual

. corespondence between the Administrator of OIRA and the Administrator and Deputy
Administrator of the EPA relating to the new National Ambient Air Quality St¿ndard for ozone,

and this production also included the actual text of what EPA had submitted to OIRA and the

final draft of the regulation at the conclusion of interagency teview, as well as records from
meetings OIRA had held with parties outside of the Executive Branch.

On April I l, 2008, we provided the Committee with another 3,559 pages of documents in
response to your requests. Among other things, these documents included the communications
directly between OIRA and EPA offrcials. To the extent the Committee is conducting oversight
of EPA's rulemaking, those would seem to be the main documents at issue.

On April 15, 2008, we provided the Committee with an additional 1,361 pages of
documents. On April 18, 2008 we provided an additional260 pages, and today we have
provided an additional144 pages of documents, which brings the total from OIRA to 6,878
pages of documents produced thus far, We also understand that the Committee is receiving
significant numbers of documents from EPA as well.

AdminisEator Dudley has been making every effort to accommodate the Committee's
review of the EPA ozone NAAQS rulemaking. In that spirit, we hope to discuss with the
Committee's stafTwhether there are now altemative ways to reach further accommodations-in
a manner that would respect both the Committee's needs and important Executive Branch
considerations.



My colleagues and I have had a continuing and ongoing dialogue with your_ staff-almost

¿aily-an¿ *" arãpt.pared to consult frrther, so please feel free to have your staff sontact OMB

throïgh Shannon O'K".f" at Q02) 395-4790 or my office at202-395'5044.

cc: The Honorable Tom Davis
Ranking Minority Member



ËXECUTIVË OFFICË ÕF TI{Ë PRESIÐENT
ûFFICE OF WTANAGãMENT ÀND BUÐSET

WA6HIHGTON¡ Ð.C, 2p5O3

Âpril2l,2008

The llçncrab'le llenry A. 'lVaxm¿n

Chainnail
Comnnittee on Oversight and

Governrnent Rcform
U.S" House of Represcntelixes
l[ashington. D.C. ?0515-f I43

Ðea¡ I!{r. C}¡sirr$aÞ:

This Ïetler is ir response io yoT¡r Åpril 15, 2008 requ€sl for tesfimsny f'lorn me sr fronr ¡rn

appropriate designee thmiliar with the process the Ënvirosrnontal Proteetion Ågeucy {EPA} used

in setting thc new ozone national ambient air quality standcrds for * hcarÍrg on é.príi 24,2tû8.

?he tommittee subrritted a similar req¡¡esf on March 14, 2008 fçr Susan Dudley, the

.&dministrator of the Ofiice of,lnfo¡r¡ation end Regulatory Affairs ("OIRA") at the Ofiftce of
Managsurent and Budget (OMB) Ín the ExËcutir¡e Office of the Pi.esidënt ûo appear cu .Å,pril I0,
2l)û8 oft the snmc matTËr. ?rás Dudley was avail¿ble to testíô' on that date but \rye weto informcd
thar tlre ËPA Administrator was not available to testi$ sn that date ss your staffreguestcd
snother date for thc hearing.

On March tr 9, 2008, rr'e received nord the ËF.4 Administrator would be av¡ilable to
testi$ bcf,ore yom Commixce on l[pril 24, 2S08. Our t egislative l\ffairs Ofïice contacted your

stsfl'to inform them the only tims ïn A.pril Ms. Ðudley would not bc able to resûff tryâs the wÉet

of Á,pri* 21s, *'lren she would be leading the U"S. delegntion to the l{igh Level Regulatory
Coooeration Forum wi l søff then ssked if she would bc arailable tc
te$i¡y on April l?ù or f May and we indicaæd that she wor¡fd be

available at úrese times. TVe' ftst thÉ Connmittee schedÐ

Z+\ Aesp¡te the fact that lre alternative detes, inctruding

oscuned earlier in April,

Adrninisfrator Ðudlcy is ihe mort appropriate OMß r¡itness fo¡ this hearing due to her

expertisc and direcf involvement in this ma{ter. It is our undcrstamding thal Adminisuator f,}udle1'

snd Adrninisrrntor Johnson are available on M'ay 5, 2û08 to provide testimony on ftis mûtter" I
respectfully ask thnt the Cornmit¡ee recor¡side¡ thE date fbr the hearing in order to have Ms.

Ðudley åppear CInthc mattet;

'Ihe Honorablc ?om Dsvis
Rankin g lvli noritS' Member

Cc;



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR 2 2 2û08
OFFICE OF CONGRESSIONAL

AND INTERGOVERNM ENTAL RELATIONS

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Government Reform
U.S. House of Representatives
Washington, D.C.20515

Dear Mr. Chairman: 
_

This supplements our March 19, March 28, April 11, April 15, April 17,

April 18, and April 2I,2008 responses to your letter of Ma¡cltt4,2008, in which you
request the U,S. Environmental Protection Agency (EPA) to provide you with copies of
specified records relating to the updated National Ambient Air Quality Standard
(NAAQS) for ozone,

At this time, we have identified additional documents that aÍe responsive to your
request. These documents have been collected from various EPA headquarters and
regional offices. Copies of these documents are enclosed.

Please note that EPA has identified an important Executive Branch confidentiality
interest in a number of these documents because they reflect internal deliberations and/or
attorney-client communications regarding the updated NAAQS for ozone. \iV'e recognize
the importance of the Committee'sneed to obtain information necessary to perforin its
oversight functions, but we remain concerned about any further disclosure of this
information for a number of reasons. Firsf because the documents reveal deliberative
process information internal to the Agency, EPA is concerned about the chilling effect
that would occur if Agency employees believed their frank and honest opinions and

analysis were to be disclosed in a broad setting. the inability of policy inakers to obtain
a broad range of advice and recommendations from staff would have a negative effect on
the Agency's overall deliberative process and ultimately would impair the Agency's
ability to properly execute its programs. Second, further disclosure could result in
needless public confusion aboqt the Administrator's decision on the ozone standard.

Many of the documents are pre-decisional and do not reflect the Agency's full and

complete thinking on the matter, which is set forth in the final rule published in the
Federal Register on March 27,2008. Some of these documents also contain privileged
and confrdential attomey-client communications and attorney work product.

lnternet Address (U RL) . htÞ://www.epa, gov
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Despite the foregoing concerns, the Agency has a strong desire for transparency

regarding the Agency's decision-making process here. In order to identify specific

documents in which EPA has a confidentiality interest, we have copied those documents

on paper with a legend that teads "Internal Deliberative Document of the U.S'
Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any

confidentiality interests in these documents or similæ documents in other circumstances.

EPA respectfully requests the Committee and staff protect the documents and the

information contained in them from further dissemination. Specifically, should the

Committee determine its legislative mandate requires ñlrther distibution of this
confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests

are protected to the fullest extent possible.

I want to reiterate that EPA continues to work diligently to respond to your
request as quickly as possible, and has devoted considerable resoruces to that end, In
accordance with our established procedures for processing documents in response to

Congressional oversight requests, we are also consulting with other Executive Branch

agenoies and offices about any documents that may concern their interests.

If you have further questions regarding this letter, please contact me or have your

staff call Tom Dickerson in my office at(202) 564'3638.

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR 2 3 2008
THE AOMINISTRATOR

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Government Reform
U.S. House of Representatives
Washington, D,C. 20515

Dear Mr, Chairman:

I am writing in regard to the Committee's invitation fo¡ me to testiff before the

Committee about my decision to significantly strengthen the national ambient air quality

standa¡d (NAAQS) for ground-level ozone, This is an important issue, and I look forward to

sharing with you information about this positive step forward for the environment. However,
I wa.s disappointed to learn that the Committee is contemplating issuing a subpoena to
compel my appearance before the Committee, particularly since my staffhas consistently

communicated my willingness to appear voluntarily.

My søff has been working with your stafffor several weeks in order to make

arrangements for my appearance before the Committee, which was originally scheduled for
this Thursday, April 24. My staffhas provided the Committee with documents it requested

in order to assist with the hearing. At this time, EPA has submitted over 33,000 pages of
material. As my staffhas indicated, I am willing and prepared to testify on Thursday, April
24,inaccordance with long-standing Congressional practice regarding testimony of
Executive Branch agency heads.

Unfortunately, we were informed only this week that the structure of the hearing

would no longer allow me to appear and still fi¡lfill other outstanding obligations of which
your staff had been informed. In an effort to accommodate the Committee's desire to
schedule other witnesses, my staffalso conveyed my ag¡eement to appear on a federal
government panel the week of May 5. Again, we were disappointed to learn only this week
that the structure of a May 5 hearing would also likely deviate from long-standing
Congressional practice for Executive Branch agency heads' testimony.

In light of my staffls consistent efforts to accommodate the Committee's scheduling
requests for my testimony, I am puzzled and disappointed that the Committee is
contemplating compelling me to appeax when I have already made it clea¡ I am willing to do

so voluntarily in accordance with long-standing practice. I believe the contemplated action
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represents an unnecessary escalation of this issue, particularly where EPA has been working
with the Courmittee in good faith. I would like to take this opportunity to reiterate my
willingness to testiff volmtarily on a federal government panel at a hearing on this important
matter during the week of May 5,

If you have any questions, please contact me or Chris Bliley, Associate
Adminishator, Offrce of Congressional and Intergovernmental Relations at 202-564-5200.

The Honorable Tom Davis,
Ranking Minority Member



UNITED STATE TAL PROTECTION AGENCY

D.C 20460

APß 2 3 2m8

OFFICE OF CONGRESSIONAT
AND INTERGOVERNMENTAL REIJTIONS

The Honorable Henry A. 'Waxman

Chairman
Committee on Oversight and Govemment Reform
U.S. House of Representatives
Washington, D.C.20515

Dear Mr, Chairman:

This supplements our March 19, March 28, Apnl11, April 15, April 17,

April 18, April 21, and April22,2008 responses to your letter of March 14, 2008, in
which you request the U.S. Environmental Protection Agency (EPA) to provide you with
copies of specified records relating to the updated National Ambient Air Quality Standard

G\fAAQS) for ozone.

At this time, we have identified additional documents that are responsive to your
request. These documents have been collected from various EPA headquarters and

regional offices. Copies of these documents are enclosed.

Please note that EPA has identified an important Executive Branch confidentiality
interest in a number of these documents because they reflect internal deliberations and/or
attomey-client communications regarding the updated NAAQS for ozone, We recognize
the importance of the Committee's need to obtain information necessary to perform its
oversight functions, but we remain concerned about any fi¡rther disclosu¡e of this
information for a number of reasons. First, because the documents reveal deliberative
process information internal to the Agency, EPA is concemed about the chilling effect
that would occur if Agency employees believed their frank and honest opinions and
analysis were to be disclosed in a broad setting. The inability of policy makers to obtain
a broad range of advice and recommendations from staff would have a negative effect on

the Agency's overall deliberative process and ultimately would impair the Agency's
ability to properly execute its programs. Second, further disclosure could result in
needless public confusion about the Administrator's decision on the ozone standard.
Many of the documents are pre-decisional and do not reflect the Agency's full and

complete thinking on the matter, which is set forth in the final rule published in the
Federal Register on March 27,2008. Some of these documents also contain privileged
and confidential attomey-client communications and attomey work product.
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Despite the foregoing concerns, the Agency has a strong desire for transparency
regarding the Agency's decision-making process here. In order to identify specifrc
documents in which EPA has a confidentiality interest, we have copied those documents
on paper with a legend that reads o'Internal Deliberative Document of the U.S,
Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any
confidentialþ interests in these documents or similar documents in other circumstances.
EPA respectfully requests the Committee and staffprotect the documents and the
information contained in them from fi,rther dissemination. Specifically, should the
Committee determine its legíslative mandate requires further distibution of this
confidential information outside the Commifiee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests
are protected to the fullest extent possible.

I want to reiìerate that EPA continues to work diligently to respond to your
request as quíckly as possible, and has devoted considerable resources to that end, In
accordance with our established procedures for processing documents in response to
Congressional oversight requests, we are also consulting with other Executive Branch
agencies and offrces about any documents that may concem their interests.

If you have further questions regarding this letter, please contact me or have your
staff call Torn Dickerson in my office at(202) 564-3638.

Christopher P. Bliley
Associate Admi

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member
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The Honorable Stephen L, Johnson
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NVy'
Washington, DC20460

Dea¡ Adminisüator Johnson:

Thank you for yoru letter of April 23,2008. I am pleased to learn that you will appear

before the Committee voluntarily.

The Committee has rescheduled the hearing to 10:00 a.m. on May 8, 2008. You will be

testifring on the first panel with two other federal wifrresses: Susan Dudley, who will be

appearing in her capacity as Adminisfrator of the fede¡al OfEce of Information and Regulatory
Affairs, and Dr. Rogene Henderson, who will be appearing in her capacity as Chair of the federal
Clean Air Scientific Advisory Committee, which advises you regarding scientific matters
pursuant to section 109(dX2) of the Clean Air Act.

I look forward to your testimony.

Sincerely,

A/\q.uh,r^*
Hemy A. Waxman
Chairman

Tom Davis
Ranking Minority Member



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C, 20460

OFFICE OF CONGRESSIONAL
AND INTERGOVERNM ENTAL REI-ATIONSAPR2IãIn

The Honorable Henry A. Wærman
Chairman
Committee on Oversight and Government Reform

U,S. House of Representatives
Washington, D,C.20515

Dear Mr. Chainnan:

This supplements our prior responsesl to your letter of March 14, 2008, in which

you request tfrá Ù.S. Environmental Protection Agency (EPA) provide you with copies of

specifiãa records relating to the updated National Ambient Air Quality Standard

(NAAQS) for ozone.

At this time, we have identified additional documents that are responsive to your

request. These documents have been collected from various EPA offices. Copies of
these documents are enclosed. For a small number of documents, information that is not

responsive to your request has been redacted and marked with the notation "NR",

Please note that EPA has identified an important Executive Branch confidentiality

interest in a number of these documents because they reflect intemal deliberations and/or

attorney-client communications regarding the updated NAAQS for ozone. We rocognize

the importance of the Committee's need to obtain information necessary to perform its

oversight functions, but we remain concerned about any further disclosure of this

information for a number of reasons. First, because the documents reveal deliberative

process information internal to the Agency, EPA is concemed about the chilling effect

ihat would occur if Agency employees believed their frank and honest opinions and

analysis were to be disclosed in a broad setting. The inability of policy makers toobtain

a bróad range of advice and recommendations from staffwould have a negative effect on

the Ageney;s overall deliberative process and ultimately would impair the Agency's

ability to properly execute its programs. Second, further disclosrne could result in

needllss puUiic confusion about the Administator's decision on the ozone standard'

Many of ihe documents are pre-decisional and do not reflect the Agency's full and

.o-ilrt. thinking on the matter, which is set forth in the frnal rule published in the

I EpA provided earlier responses on March 19, March 28, April l l, April 15,

April 17, April 18, April2l, and April 22,andApril23,2008'

lnternet Address (URL) . htÞ://www'epa.gov
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Federal Register on March 27,2008. Some of these documents also contain privileged

and confidential attomey-client communications and attorney work product'

Despite the foregoing concerns, the Agency has a strong desire for transparency

regardîng the Agency's decision-making process here. In order to identify specific

documents in which EPA has a confidentiality interest we have copied those documents

on papff with a legend that reads "Intemal Deliberative Document of the U.S.

Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversight Purposes." Through this accommodation, EPA does not waive any

confidentiality interests in these documents or sirnilar documents in othet circumstances.

EPA respectfully requests the Committee and staffprotect the documents and the

information contained in them f¡om further dissemination. Specifically, should the

Committee determine its legislative mandate requires further distribution of this
confidential information outside the Committee, we request that such need first be

discussed with the Agency to help ensure the Executive Branch's confidentiality interests

are protected to the fullest extent possible.

Finally, I want to reiterate that EPA continues to work diligently to respond to
your request as quickly as possible, and has devoted oonsiderable resources to that'end.

This letter nearly completes our response; however, we still need some additional time to
continue processing a relatively small number of additional EPA documents. We hope to

be able to provide a final response on those documents by the end of next week. As we
stated previously, in accordance with our established procedures for processing

documents in response to Congressional oversight requests, we are consulting with other

Executive Branch agencies about any documents that concem their interests. This
coordination with other Executive Branch agencies is ongoing, and we will respond

further after the consultation is completed.

If you have further questions regarding¡his letter, please contact me or have your

staff call Tom Dickerson in my offrce at (202) 564'3638.

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D,C. 20460

APR 3 0 20ü

OFFICE OF CONGRESSIONAL
AND INTERGOVERNMENTAL RELATIONS

The Honorable Henry A, Waxman
Chairman
Committee on Oversight and Government Reform
U,S. House of Representatives
Washinjton, D,C,20515

Dear Mr, Chairman:

This supplements our prior responsesl to your letter of March 14, 2008, in which
you request the U.S. Environmental Protection Agency (EPA) provide you with copies of
specified records relating to the updated National Ambient Air Quality Standard
(NAAQS) for ozone.

At this time, we have identified additional documents that are responsive to your
request. These documents have been collected from various EPA offices, Copies of
these documents are enclosed. For a small number of documents, information that is not
responsive to your request has been redacted and marked with the notation "NR". I am
pleased to inform you that this letter completes EPA's response conceming its
documents; however, as we have stated previously, we âre continuing to consult with
other Executive Branch agencies about any documents that concern their interests in
accordance with our established procedures for processing documents in response to
Congressional oversight requests. This coordination with other Executive Branch
agencies is ongoing, and we will respond further after the consultation is iompleted.

Please note that EPA has identihed an important Executive Branch confïdentiality
interest in a number of these documents because they reflect intemal deliberations and/or
attorney-client communications regarding the updated NAAQS for ozone. We recognize
the importance of the Committee's need to obtain information necessary to perform its
oversight functions, but we remain concerned about any further disclosure of this.
information for a number of reasons. First, because the documents reveal deliberative

t EPA provided earlier resporx¡es to the Committee on March 19, Ma¡ch 28,
April 11, April 15, April 17, April 18, April2I, April22, Aptil23,andApril24,2008,
EPA also provided a small number of documents containing privileged attorney work
product or attorney-client communications for inspection by the Commiffee on April29,
2008.
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process information internal to the Agency, EPA is concerned about the chilling effect
that would occur if Agency employees believed their frank and honest opinions and
analysis were to be disclosed in a broad setting. The inability of policy makers to obtain
a broad range of advice and recommendations from staff would have a negative effect on
the Agency's overall deliberative process and ultimately would impair the Agency's
ability to properly execute its programs, Second, further disclosure could result in
needless public confusion about the Administrator's decision on the ozone standard.
Many of the documents are pre-decisional and do not reflect the Agency's full and
complete thinking on the matter, whioh is set fofh in the flrnal rule published in the
Federal Register on March 27,2008. Some of these documents also contain privileged
and confidential attomey-client communications and attorney work product.

Despite the foregoing concerns, the Agency has a strong desire for transparency
regarding the Agency's decision-making process here. In order to identify specific
documents in which EPA has a confidentiality interest, we have copied those documents
on paper with a legend that reads'"Internal Deliberative Document of the U.S,
Environmental Protection Agency; Disclosure Authorized Only to Congress for
Oversigþt Purposes." Through this accommodation, EPA does not waive any
confidentiality interests in these documents or similar documents in other circumstances.
EPA respectfully requests the Committee and staff protect the documents and the
information contained in them from further dissemination. Specifically, should the
Committee determine its legislative mandate requires further distribution of this
confidential information outside the Committpe, we request that such need first be
discussed with the Agency to help ensure the Executive Branch's confidentiality interests
are protected to the fullest extent possible.

If you have fi,¡rther questions regarding this letter, please contact me or have your
staff call Tom Dickerson in my office at'(202) 564-3638.

Christopher P. Bliley
Associate Administrator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member
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May 2,2008

The Honorable Stephen L. Johnson
Adminisüator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NV/
Washington,DC20460

Dea¡ Administrator Johnson:

On March 74,2008,I wrote to request that you provide the Committee with documents
relating to EPA's revised national a¡nbient air quality standards for ozone. In response to this
request, EPA produced documents to the Committee throughout April 2008. However, EPA
continues to withhold hundreds of documents from the Committee.

According to your staff, the agency is withholding "several hundred" documents relating
to communications with the Office of Management and Budget. Additionally, EPA is
withholding approximately two hundred documents relating to communications with other
offrces within the White House. EPA has provided the Committee with no date by which these
docunents will be provided, nor ha^q EPA indicated that these documents will ever be provided
to the Committee. If EPA does not produce these documents by noon on Monday, May 5, I
anticipate taking steps to require production of the documents.

EPA also has withheld a relatively small number of documents on the grounds that they
vr'ere "more sensitive attorney-client communications." Although this is not a valid basis for
withholding information from the Committee, I agreed to have Committee staffreview the
documents to assess whether the documents would be necessary for the Committee's
investigation. This pÌocess has been constructive. Committee staffhas reviewed the withheld
documents and determined that eight documents are necessary for the Committee's investigation.
I am requesting that you provide unredacted versions of the eight documents identified in
Appendix A to the Committee by noon on Monday, May 5, 2008.



The Honorable Stephen L. Johnson
May 2,2008
Page2

If you have any questions concerning this reqrrest, please have your staff contact Greg
Dotson or JeffBa¡an of the Committee staffat Q02) 225-4407.

Sincerely,

, Henry A. Wærman' Chairman

Enclosure

oo: Tom Davis
Ranking Minority Member



Anpendix A
Documents to Be Provided to the Comnittee in Complete, Unredacted f,'orm

2839
4383
4385
4388
4390
4471
4514
Unnumbered document in redline form entítled, "Key Legal Comments Received on Secondary
03 NAAQS Review."
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SUBPOENA

BY AUTHORITY OX'TIIE IIOUSB OT RPTNNSENTATTVES OF'THE

Concnnss ox'TIrE UNnnn Sr¿.rns on Atwnnrcn

Stephen L. Johnson, Adminishator, U,S. Environmental Protection Agcncy; Serve: Roger R, Martella, Jr.,

2"o General Counsel, U.S. Envitonmental Protection Agenoy

You are hereby commanded to be and appeaf before the Commlttee on ovenisht 6nd Govôrnmenl Rofom

of the House of Representatives of the United States at the place, date and time specified below.

to testify touching matters of inquiry sommitted to said committee or subcommittee; and you are not to

depart without leave of said oommittee or subcommittee.

Place of testimony:

Date: Time:

ø to produce the things identified on the nttached schedule touching matters of inquiry committed to said

committee or subcommittec; and you are not to depart without leave of said committee ot stlbçommittee.

Place of production: 2157 Rayburn House Office Building

Date: May 6, 2008 Time: 5:00 p.m.

?"o U.S. Marshals Service or any staff member of the House Committee on Oversight and Government Reform

to serve and make return.

Witness my hand and the seal of the House of Representatives of the United States,

at the city of Washington, this 5th



PR,ooF ox'SERvICE

Subpoøn for 5¡sp¡ç¡ L. Jobnson, Adminictrator, U.S. E¡viro¡rmc¡rtal Protcction Agcncy; Sewc:

Rogø R- M¡rtolla, J¡., Gsnqral Counsol, U.S. Environmentcl Protootion Agonoy

Addrcss 1200 Pennsylvonis Avouue, NW, Room 4014, A¡iel Rio¡ Nortb, \Vashington DC 20004

bcforc thc Commlttcc on Overslghtand GovcmmGnt Robrm

U.S. Howe of Representatìves
I l0th Cong¡eæ

Servcd by þrint namo) Í r:
Title

lvlannar of sorvico



SCHEDULE

l. Unredacted and complete copies (including any attachments) of any and all
documents that include or consist of communications between the U.S. Environmental
Protection Agency (EPA) and White House persons relating to the updated national
ambient air quality standards for ozone made on or after January 1, 2008. Unredacted
and complete copies of documents previously provided to the Committee in response to
Chairman Waxman's letter of March 74,2008, to EPA Administrator Stephen Johnson
(attached) need not be produced.

2. Unredacted and complete copies of the following documents, which were
specifically requested in Chairman Waxman's letter of May 2,2008, to EPA
Administrator Stephen Johnson (attached):

a. Documents with the following EPA Bates Numbers:

2839
4383
4385
4388
4390
447r

b. Unnumbered document in redline form entitled, "Key Legal Comments Received
on Secondary 03 NAAQS Review."

Schedule Instructions

1. In complying with the subpoena, you shall produce all responsive documents
in your possession, custody, or control.

2. Documents responsive to the subpoena shall not be destroyed, modified,
removed, transferred, or otherwise made inaccessible to the Committee.

3. In the event that any entity, organization, or individual denoted in the
subpoena has been, or is currently, known by any other name than that herein
denoted, the subpoena shall be read also to.include them under that altemative
identification,

4. Each document produced shall be produced in a form that renders the
document capable of being copied.

5. When you produce documents, you shall identiff the paragraph or clause in
the Committee's subpoena to which the documents respond.

6. Documents produced in response to this subpoena shall be produced together
with copies of file labels, dividers, or identifying markers with which they



7.

were associated when this subpoena was issued, To the extent that documents

were not stored with file labels, dividers, or identifling markers, they shall be

otganized into separate folders by subject matter prior to production.

Each folder and box shall be numbered, and a description of the contents of
each folder and box, including the paragraph or clause of the subpoena to

which the documents are responsive, shall be provided in an accompanying
index.

It is not a proper basis to refuse to produce a document that any other person

or entity also possesses a nonidentical or identical copy of the same document.

If any of the subpoenaed information is available in machine-readable or

electronic form (such as on a computer server, ha¡d drive, CD, DVD, memory

stick, or computer backup tape), you shall consult with Committee staff to

determine the appropriate format in which to produce the information.
Documents produced in electronic format shall be organized, identified, and

indexed electronically in a manner comparable to the organizational structure

called for in (6) and (7) above. Documents produced in an electronic format
shall also be produced in a searchable format.

In the event that a responsive document is withheld on any basis, you shall

provide the following information concerning the document: (a) the reason

the document is not being produced; (b) the type of document; (c) the general

subject matter; (d) the date, author, and addressee; and (e) the relationship of
the author and addressee to each other.

If any document responsive to this subpoena was, but no longer is, in your

possession, custody, or control, you shall identify the document (stating its

date, author, subject and recipients) and explain the circumstances by which
the document ceased to be in your possession, custody, or control.

If a date or other descriptive detail set forth in this subpoena referring to a
document is inaccurate, but the actual date or other descriptive detail is known
to you or is otherwise apparent from the context of the subpoena, you shall

produce all documents which would be responsive as if the date or other

descriptive detail were correct.

This subpoena is continuing in nature and applies to any newly discovered

document, Any document not produced because it has not been located or
discovered by the ¡eturn date shall be produced immediately upon location or

discovery subsequent thereto.

All documents shall be bates-stamped sequentially and produced sequentially.

Two sets of documents shall be delivered, one set to the majority staff and one

set to the minority staff, The majority set shall be delivered to the majority
staff in Room 2157 oîthe Rayburn House Office Building, and the minority

8.

9.

10.

11,

12.

l3

t4

l5
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set shall be delivered to the minority staff in Room 83504 of the Rayburn

House Office Building. You shall consult with Committee staff regarding the

method of delivery prior to sending any materials.

Upon completion of the document production, you shall submit a written
certification, signed by you or your counsel, stating that: (l) a diligent search

has been completed of all documents in your possession, custody, or control

which reasonably could contain responsive documents; and (2) all documents

located during the search that are responsive have been produced to the

Committee or identified in a privilege log provided to the Committee'

Schedule Definitions

The term "document" means any written, recorded, or graphic matter of any

nature whatsoever, regardless of how recorded, whether classified or
unclassified, and whether original or copy, including, but not limited to, the

following: memoranda, reports, expense reports, books, manuals,

instructions, financial reports, working papers, records notes, letters, notices,

confirmati ons, tele grams, receipts, apprai sal s, pamphlets, magazines,

newspapers, pro spe ctuse s, interoffi ce and intra- office communications,
electronic mail (email), contracts, cables, notations of any type of
conversation, telephone calls, meetings or other communications, bulletins,
printed matter, computer printouts, teletypes, invoices, transcripts, diaries,

analyses, returns, summaties, minutes, bills, accounts, estimates, projections,

comparisons, messages, conespondence, press releases, circulars, financial
statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, preliminary

versions, alterations, modifications, revisions, changes, and amendments of
any of the foregoing, as well as any attachments or appendices thereto). The

term also means any graphic or oral records or representations of any kind
(including without limitation, photographs, charts, graphs, voice mails,

microfiche, microfilm, videotape, recordings and motion pictures), electronic

and mechanical records or representations of any kind (including, without
limitation, tapes, cassettes, disks, computer server files, computer hard drive
files, CDs, DVDs, memory sticks, and recordings), and other written, printed,

typed, or other graphic or recorded matter of any kind or nature, however

produced or reproduced, and whether preserved in writing, film, tape, disk,

videotape or otherwise, A document bearing any notation not a part of the

original text is to be considered a separate document, A draft or non-identical
copy is a separate document within the meaning of this term.

The term "documents in your possession, custody, or control" means (a)

documents that are in your possession, custody, or control, whether held by
you or your past or present agents, employees, or representatives acting on

your behalf; (b) documents that you have a legal right to obtain, that you have

a right to copy, or to which you have access; and (c) documents that you have

placed in the temporary possession, custody, or control of any third party,

l.

2.



aJ.

4.

5.

The term "communication" means each manner or means of diSClOsure or

exchange of information, regardless of means utilized, whether oral,

electronic, by document or otherwise, and whether face-to-face, in a meeting,

by telephone, mail, telexes, discussions, releases, personal delivery, or

otherwise.

The terms "and" ald "oI" shall be construed broadly and either conjunctively
or disjunctively to bring within the scope of the subpoena any information

which might otherwise be construed to be outside its scope. The singular

includes plural number, and vice versa. The masculine includes the feminine

and neuter genders.

The termS "persgn" or "persons" means natural persons, firms, partnershipS,

associations, corporations, subsidiaries, divisions, departments, joint ventures,

proprietorships, syndicates, or other legal, business or govemment entities,

and all subsidiaries, affrliates, divisions, departments, branches, and other

units thereof.

The terms "referring" or "relating," with respect to any given subject, means

anything that constitutes, contains, embodies, reflects, identifies, states, refers

to, deals with, or is in any manner whatsoever pertinent to that subject'

The term "updated national ambient air quality standards fof ozone" means

the national ambient air quality standards for ozone that were finalized by

EPA on March 12,2008.

6.

7.
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March 14,2008

The Honorable Stephen L. Johnson
Administrator
U, S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washingtou, DC 20460

Dear Administator Johnson:

On Ma¡ch l2,20}8,you rejected the specific recommend¿tions of the Clean Air
Scientific Advisory Cornmittee (CASAC) in finalizing an updated national ambient air

quality standa¡d (NAAQS) for ozone. Despite CASAC's unanimous recommendation for
i primary ozone.standard no greater thari 0.070 parts per million, you opted to set the

stat datð"t 0.075 parts per million, Moreover, according to press accounts and EPA

stafl President Bush pcrsonally intervened to ovem¡le EPA's efforts to establish a

science-based secondary standard to protect forests, ctops, and other plants from thc

danaging effects of ozone.I

The Oversight and Governmont Reform Committee will be investigating the

deoision to reject the advice of EPA's scientific advisots and ths role of the White House

in setting the ozone standards. The Committee requests yot¡¡ testimony at a hearing to

examine these issues on Thwsday, April 10, 2008, at 10:00 a.m, in Room 2154, Raybum

House Office Building.

To assist the Committee's investigation into this matter, I request that you provide

the Committee with complete and unredacted copies of (a) communications between

EPA and persons in the White House relating to the updatedNAAQS for ozone, and (b)

intemal EÞA communications relating to the updatedNA.{QS for ozonc made on or afrer

February 22,2008.

I also ask that you provide the Committee with a mutually agreeable schçdule for
document productíon by nôon on lvlarch 19, 2008. This schedule should provide for
production of the oornsrunioations with the White House by March 21,2008, and the
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production of thc remaining doouments by Maroh 28, 2008. If you anticipate

withholding any documents from ttre Comrnittee, I rcqucst that you inform the

Committee of your intention to do so by noon on Ma¡ch 19, 2008.

The Committee on Oversight and Clovemment Reform is tho prinoipal oversight

committee in the House of Reprcsørtatives and has broad oversight jurisdiction æ set

forth in House Rule X. An attaohment to this letter provides additional information about

how to respond to the Committee's request, I¡¡formation for witnesses appearing before

tho Committee is contained in the enclôsed Witreis Information Shoet,

Ifyou have any questìons concerning this requesÇ please have yoru staffcontact

Greg Dotsou or JeffBa¡an of the Committee staff at Q02) 225'4407,

Sincerely,

üte. Oq*h
Henry A. Wa:rman
Chal¡man

Enclost¡re

co: Tom Davis
Ranking Minority Member
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MaY 2,2008

The Honorable Stephen L. Johnson

Administrator
U,S. Enví¡onmental Proteotion Agency
1200 Pennsylvania Avenue, NW
V/ashingfon, DC 20460

Dear Administator Johnson:

you provido the Committee with documents

ity standards for ozpno, In response to this
ittee throughout April2008. However, EPA
rmthe Committee.

According to your staff, the ageîsy is withholding "sevelal hundred" documents relating

to communícations with the OfEce of Management and Budget' Additionally, EPA is

withholding approximately two hundred documents relating to communications with other

offices witñirtile White House. EPA has provided the Committeç with no date by whioh these

doouments will be provided, nor has EPA indicated that these documents will ever be provided

to the Committce. ltBpe does not produce these doouments by noon on Monday, May 5, I
anticipate taking steps to require production ofthç documents.

EPA also has withheld a relatively small number of documents on the grounds that they

$rere 'lnore seruitive attorne¡client communications." Although this is not a valid basis for

wittrholcling information from tlre Committee, I agreed to have Committce st¿ffreview ths

documents-to assess whether the door¡ments would be necessary for the Com¡nittee's

investigation. This pfocess has been consüilctive, Committee staffhas reviewed the withheld

àocumãnts and determîned that eight documents are neçessary for the Comrnittee's investigation'

I am requesting that you provide un¡edacted versions of the eight documents identiñed in

Appendix A to the Committee by noon on Monday, May 5' 2008.
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If you have any qua*Iions conceming this rcquesÇ please havc yo.r staffoontact Grqg

Dotson or Joff Baran of the Committee staff at (202) 225'4407 .

Sincerclyn

&tq I/þv^'*
HcnryA. Wosuan
Cbaí¡man

Ençlosr¡¡e

co: Tom Davís
Ranking Minority Member
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U N ttE D STATES € N VIROI'IMEI*ITAL P ROTEGTIO N AG E l¡cY

WASHINGTON, D.C. 2A460

f'lAT-5ffi

The Honorable Henry A, Waxman
Chairman
Committee on Oversight and GovernmEnt Reform
U.S. House of Representatives
Washinglon, D.C.20515

Dear Mr. Chairman:

This is in response to your letter of May 2, 2008 in which you request that the

tl.S. Environmental Protection Agency @PA or Agency) provide you with copies of
eight documents relating to EPA's revised National Ambient Air Quality Standards for
ozãne by noon today. Your letter also requests copies of çommunicalíons involving the

Offrce of Management and Budget (OMB) and the White House by noon today. Your

requests are addressed separately below.

Rcouest for Eieht Documents

As you know, EPA has already provided the Committee with over 35,000 pages

of doeuments related to the revised ozone standard, and devoted significant staff tÌme to

your request in order to accommodate the Committee's desire to have documents priot to

its hearing. EPA has identified impoúant Executive Bransh confidentiality interests in

many of the responsive documents because they reflect intemal deliberations and/or

attorney olient communications regarding the revised ozone standard. Despite these

interesis, only a small number of documents containing sensitive attorney work product

or attorney-client communications have not been provided to the Committee. In the

interest of transparency, EPA provided the Committee with tle opportunity to inspect

these documents on April29, and we understand your stafftook considerable notes

regarding their contents. Your letter of May 2 now seeks unredacted copies of eight of
those documents.

EPA has made available the full contents of these documents to the Committee in

order to promote transparency. lye recognize the Cornmíttee's need to inform itself in
order to perform its oversight functions, but at the sanre time we remain concerned about

further discloswe of these sensitive intemal documents beyond the Committee's usé).

These documents contain confidential deliberative, attomey-cli nt and attomey work
product infürmation for whieh the Agency would ofdinarily assefi a privilege in

lntomêt Addr€ss (U RL) . htÞ://www.6pa.gov
R.cycl.d/R.cycl¡blr ¡ Prln!¡d wlth V.ûrt|blô Oll ba¡od lnk¡ on RoayclGd Ptptr (Mlnlnrum 5016 Portcon¡umor contint)
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litigafion, Further disclosure of of privileged

communications or information the United States and

potentially impede the;ïver*ent's abili .r^ Further' beyond the

concerns related to titig;iion, because the d"liberative process

information intcmal ;"fttt Ã'g;"cy, EPA is ct the chilling effect that would

their frank and honest opinions and analysis

process related to the ozone standald wete to be

ittee's oversight responsibility, the Agency

being cited inappropriately in any future

doculments available to the Conrmittse in

ee to take notes, addresses both the

;y's decision while protecting the compelling

confidentiality concerns of the Agency'

ng concems, the Agency is willing to provide the Committee

w5l4,whiclrhasbee-n.opì.donpêperwithalegendthatreadsl.oIo'n*ntoftheU.S.Environment¿lProtectionAgency;
Disclosure Authorized to Cãngress Only for Oversight Purposes'" Through this

ee

re its legislative mandate requires further

outside the Committee, we request that such

need first be discussed wíth the Agency to help ensure the Executive Btanch's

conn¿entiutity interests are protecüed to the fullest exlent possible.

oflbred by the Agency with respect to the

at this time has not artieulated why physical

frrlfill its legislative and oversight interests'

' 
the Committee as well as the potential harm

infonnatíon, EPA soncludes that it would be

tuments at this time.

As you know, EPA has iderrtifred a number of documents that originated f¡om or

otherwise involve the interests of other paß of the Execuiivs Branch' EPA has been

.onsutting with the othet Executive Bransh agencies about these documents in

accordance with our established procedures for prooessing documents in response to

Congressional oversight requests. 
F'ouse

and O Pied

and w witli



that production, EPA will have providedto the Committçe almost all of the documents

invoiving OMB interests. For the remaining documents implicating White House

equities,le pïopose that Commitfse staft EPA representatives, and a representative of
the \ilhite Housè Counsel's office meet to discuss the remaining documents. We propose

that such a meeting be scheduled for tomorrow, May 6,2008'

If you have any questions, please contact me or have your staff call Tom

Dickerson in my office at (202) 564-3638.

##r€á4
b - Christopher P. BlileY

/'I5{ Associate Administrator

Enelosure

ec: The Honorable Tom Davis
Ranking Minority M.ember
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May 6, 2008

The Honorable Stephen L. Johnson
Administrator
U.S, Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington,DC 20460

Dear Administrator Johnson :

Yesterday, I issued a subpoena fo¡ documents relating to the Environmental Protection
Agency's (EPA) revised national ambient air quality standards for ozone that EPA has failed to
provide to the Committee. The subpoena requirêd production of the documents by 5:00 p,m.
today. In light of the postponement ofthe Committee's May 8, 2008, hearing on the revised
ozone standards, I am extending the deadline for compliance with the subpoena to 5:00 p.m. on
May 8,2008.

If you have any questions conceming this extension, please have your staff contact Greg
Dotson or Jeff Baran of the Committee staff at Q02) 225-4407 .

Sincerely,

'túM oAvts. vtrìGtNtA
RANKINç MINOBIIY MSMEEF

DAN BUÈTON, INDIANA
CHfl ISIÔPHËB 6HAYS, GONNFOf IOUT
JOHN M MGHIJOH, NÉW YOFK
JOTIN L. MICA, FLORIDA
MAIìX Ë.SOUOÉR, INDIANA
ìODD fII,,SSÉLL PLÂTTS, PENNSYLVANIA
çhfìIS CANNON, UTAH
JOHN.J. UUNCAN, JR" TENNESSEE
MICHAELB.IUSNER, OHIO
OARqÉII E- ISSA OALIFORNIA
KENNY MAFCIIANT, TEXAS
LYNN A WESfMOREIINO, GÊOBGIA
PATFICKI McHENRY. NOBTH CABOLINA
VIITGINIA FO)CX. NORTH OAÂOLINA
CRI^N P,B¡LBñAY OALIFOFNIA
CIII SAU, IDAHO
JI¡J JONOAN, OHiO



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASH¡NGTON, D.C. 20460

HAY .8 2M OFFICE OF CONGRESSIONAL

AND INTERGOVERNMENTAL RELATIONS

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and Government Reform
U.S. House of Representatives
V/ashington, D.C. 20515

Dear Mr. Chairman:

I am writing as a follow-up to the meeting on May 6,2008 with your staff and

representatives ftom the U.S. Environmental Protection Agency (EPA or Agency) and

the White House Counsel's offrce, and in further response to your May 2,2008 request

and subsequent subpoena for copies of documents relating to the EPA revised National

Ambient Air Quality Standards for ozone. Your subpoena seeks seven specified

documents, as well as copies of all communications between EPA and White House

persons.

In our prior correspondence, we noted that your previous tequgst, and now the

subpoen4 seeks documents in which there are significant Executive Branch

confidentiality interests, including attorney work product and attorney-client
communications, as well as pre-decisional and other materials in which there are

substantial White House interests, Nevertheless, EPA has been responsive to the

Committee's demands, having provided over 4,000 documents in response to the

Committee's requests, including all of the documents reflecting commrurications between

EPA and the Offrce of Management and Budget (OMB). Of the small number of EPA
documents not provided in hard copy to the Committee, all were made available for
inspection by your staff.

At the May 6th meeting, in a continuing effort at accommodation, we (along with
representatives from the White House Counsel's offrce) met with your staff to discuss the

remaining documents. V/e appreciated the opportunity to further discuss your request,

and as communicated in that meeting, we have identified almost 100 V/hite House

documents that we are releasing to you. EPA is providing you with copies of these

documents and the seven documents specifically identified in the subpoena.

EPA has identified an important Executive Bransh confrdentiality interest in these

documents because they contain non-public, internal deliberative, attorney-client and

lnternet Address (URL) . htþ://www,epa.gov
Rrcyclod/Reoyclable . Prlnfod wllh Vog.table Oll 8r¡cd lnk! on Râcycled Pspcr (Mlnlmum 50% Po¡tcon¡umor cont€nl)



attorney work product information. Further disclosure of such documents could impair

the Agéncy's ability to defend itself in litigation and could result in a chilling effect

*otrg Agency and other Executive Branch employees if they believed their frank and

honest opioionr and analyses were to be disclosed in a broad setting. Notwithstanding

these concerns, EPA is providing copies of these documents in order to accommodate the

Committee's oversiþt interest in this matter. EPA has copied these documents on paper

with a legend that reads "Intemal Deliberatíve Document of the U.S. Environment¿l

Protection Agency; Disclosure Authorized Onlyto Congress for Oversight Purposes in

Response to Subpoena,"

Please note that EPA does not waive any confidentiality interests or litigation
privileges in these documents or similar documents in other circumstances. EPA

irspr"tfrtlly requests that the Committee protect the documents and the information

contained in them from further dissemination. Specifically, should the Committee

determine its legislative mandate requires fufher distribution of this confidential

information outside the Committee, we request that such need first be discussed with the

Agency to hetp ensure the Executive Branch's confidentiality interests are protected to

the fullest extent possible,

If you have any questions, please contact me or have your staff call Tom

Dickerson in my office at (202) 564'3638.

\ Christopher P. BlileY
Åþ( AssociateAdministrator

Enclosures

cc: The Honorable Tom Davis
Ranking Minority Member
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May 16,2008

TOM DAVIS, VIRGINIA,
RANKII.¡G MINORÍÍY MEMBEB

DAN BUR'ÍON, INDIANA
CHRIgfOPHER SHAY6, OONNECT¡CI'T
JOHN M. iroHUgH, NEw YoRK
JOHN L MICA. FIOÊIDA
MÂNK E. SOIJDES, INDIANA
TODD FUSSELL PLATfS, PENNSYLVANIA
CHßIS CANNON, UTA}I
JOHN J. DUNCAN. JR.,TENNESSEE
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LYNN A WES'ÍI¡IOFELAND, GEORGIA
PATBICK T. MaHENBY. NOßIH CAnOUNA
VIBGINIA FOO(. ¡þRIH CAROUI'¡A
EBIÁN P. BII3RAY, OALIrcFNN
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The Honorable Stephen L, Johnson

Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
r0Vashington,DC 20460

Dear Administrator Johnson:

I am writing to advise you that when you appear before the Committee on May 20,2008,

you should appear with documents"

On March 14,2008,I wrote to request that you provide the Commiüee with documents

relating to EPA's revised national ambient air quality standards for ozone. In response to this

request, EPA produced documents to the Committee throughout April2008. However, EPA

continues to withhold documents from the Committee.

According to your st¿iffand the special counsel to the President, the agency is

withholding more than 30 documents relating to communications with offrces in the White

House other than the Office of Management and Budget.. The White House counsel has

indicated that you do not intend to provide these documents to the Committee'

On May 5, I issued a subpoena for the witt¡held documents described above. However,

you have failed to produce them.

The Committee has a track record of seeking to reach reasonable accommodations with

the White House on access to White Houqe records. My consistent approach has been to get the

information that the Committee needs to fulfill its oversight responsibilities, not to provoke

avoidable conflicts over access to documents. As part of this accommodation process, the

Committee has obtained access in other investigations to intemal communications among senior

offrcials in the Bush White House, such as commr¡nications to and from Assista¡rts to the



The Honorable Stephen L. Johnson
May 16,2008
Page2

President and the office of the White House counsel, as well as draft communications between

cabinet secretaries and the President.l

In this oase, the Committee has not been provided sufficient access to the information to

understand why the Piesident rejected your recommendations regarding the ozone standard. The

Clean Air Aot specifies the factors that may be permissibly considerçd in setting air quality

standards and those that may not. The ¡ecord before the Committee does not provide enough

insight into the deliberations inside the White House to assess whether the President and other
YWhite House officials acted in compliance with the requirements of the law.

I do not question the good faith with which you and White House counsel have sought to

respond to the Committee's inquiries, but we have reached a point where you are withholding
documents that the Committee needs to complete its oversight. In this circumstance, the

Committee and House precedents a¡e clear, You must provide the documents to the Committee

unless they are subject to a valid claim of executive privilege. As Ranking Member Davis and I
wrote to James Connaughton last suürmer, you have "two basic options for each of the

documents: prgvide the document to the Committee or assert executive privilege with respect to

the document."'

The chairmen who preceded me on this Committee have consistently taken this same

position. \When Dan Burton was Chairman, his counsel wrote White House counsel: "[T]he
only privilege under which the President may withhold subpoenaed documents is executive

privilege."3 When he was Chairman, Tom Davis wrote Mr. Connaughton: "Congtess does not

recognize deliberative process as a basis for withholding inforrration and could not provide

effective oversight without access to deliberative materials.""

I During the Clinton Administration, the Committee routinely received access to

internal rWhite House documents. Among the types of materials that were produced to the

Committee were communications between the Vice President and his staff and confidential
communications involving White House counsel. Søe Minority Staff Report, House Committee

on Government Reform, Congressional Oversight of the Clinton Administration (Jan. 17, 2006).

2 Letter from Chairman Henry A. Warman and Ranking Member Tom Davis to James

L. Connaughton, Chairman of the White House Council on Environmental Quality (July27,
2007).

3 Letter from John Rowley, Chief Counsel to Chairman Dan Burton, to Lanny Breuer,

Special Counsel to the President (Apr. 18,1997).
a Lettet from Chairman Davis to James L. Connaughton, Chairman, White House

Council on Environmental Qualþ (Sept. 20,2006).
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You will be testifring before the Committee on Tuesday, May 20,2008, regarding the
revised national ambient air quality standards for ozone. Unless the President asserts a valid
claim of executive privilege with respect to the documents being withheld by EPA, you will be

expected to personally bring the documents to the hearing. The Committee's subpoena was

directed to you and you will be in defiance of the subpoena if you appear at the hea¡ing without
the documents,

Sincerely,

Henry A. Waxman
Chairman

cc: Tom Davis
Ranking Minority Member
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May 16,2008

The Honorable Susan E. Dudley
Administator
Office of Information and Regulatory Affairs
725 l7th Street, NV/
V/ashinglon, DC 20503

Dear Ms. Dudley:

I an writing to advise you that when you appear before the Committee on May 20,2008,
you should appear with documents,

On March 14,2008,I wrote to request that you provide the Committee with documents
relating to EPA's revised national ambient air quality standards for ozone. JeffRosen, General
Counsél for the Offrce of Management and Budget, responded on March 26,2008,by providing
copies of a number of responsive documents, including two versions of the proposed rule, three
pieces of conespondenoe between EPA and OMB, and records of two OMB meetings with
outside parties. All of the documents provided by OMB were either part of the publicly
available docket or wcre expected to be placed in the docket. In his letter, Mr. Rosen also stated

that OMB would not be providing an unspecified number of documents responsive to the
Committee's request, citing "the confidentiality of the Executive Branch deliberative and

consultative proõess. " 
I

On April 16, 2008, the Committee issued a subpoena for the responsive documents that
you had failed to produce voluntarily.

Since that time, you have produced additional documents to the Committee, which I
appreciate. However, you continue to withhold approximately 1,900 pages of documents.
According to OMB staff and the White House counsel, approximately 275 pages of documents
a¡e communications between the Ofñce of Information and Regulatory Affairs (OIRA) and other
White House offrcials outside of OMB, The remaining7,625 pages of documents relate to
intemal OIRA communications about EPA's revised ozone standa¡ds. These documents have

I Letter from Jeffrey A. Rosen, General Counsel, Offrce of Management and Budget, to
Chairman Henry A. rWaxman (Mar.26,2008).
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been completely withheld from the Commiuee. You have given the Committee no date by
which these documents will be provided, nor have you indicated that these documents will ever
be provided to the Committee.

The Committee has a üack record of seeking to reach reasonable accommodations with
the White House on access to 'White House records. My consistent approach has been to get the
information that the Committee needs to fi¡lfill its oversight responsibilities, not to provoke
avoidable conflicts over aocess to documents. As part of this accommodation process, the
Committee has obtained access in other investigations to internal communications among senior
officials in the Bush White House, such as communications to and from Assistants to the
President and the office of the ìVhite House cormsel, as well as draft communications between
cabinet secretaries and the President.2

In this case, the Committee has not been provided sufficient access to the information to
understand why the President rejected the recommendations of EPA Administ¡ator Stephen
Johnson. The Clean Air Act specifies the factors that may be permissibly considered in setting
air quality standards and those that may not. The record before the Committee does not provide
enough insight into the deliberations inside the White House to assess whether the President and
other White House officials acted in compliance with the requirements of the law.

I do not question the good faith with which you and White House counsel have sought to
respond to the Committee's inquiries, but we have reached a point where you are withholding
documents that the Committee needs to complete its oversight. In this circumstance, the
Committee and House precedents a¡e clea¡. You must provide the documents to the Committee
unless they are subject to a valid claim of executive privilege. As Ranking Member Davis and I
wrote to James Connaughton last summer, you have "two basic options for each of the
documents: provide the document to the Committee or assert executive privilege with respect to
the document."' :

The chairmen who preceded -. oo'rlri, Committee have consistently taken this same
position. When Dan Burton was Chairman, his counsel wrote White House counsel: "[T]he
only privilege under which the President may withhold subpoenaed documents is executive

2 Druing the Clinton Administration, the Committee routinely received access to
internal White House documents. Among the types of materials that were produced to the
Committee were communications between the Vice President and his staffand confidential
communications involving rWhite House counsel. .See Minority StaffReport, House Committee
on Government Reform, Congressional Oversight of the Clinton Administration (Jan. 17,2006).

3 Lelter from Chairman Henry A. Wærman and Ranking Member Tom Davis to James

L. Connaughton, Chairman of the White House Council on Environmental Quality (July 27,
2007),
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privilege."a When he was Chairman, Tom Davis wrote Mr. Connaughton: "Congtess does not

recognize deliberative process as a basis for withholding info-rmation and could not provide

effective oversight without access to deliberative materials.")

You will be testiffing before the Committee on Tuesday, May 20,2008, regarding the

revised national ambient air qualþ standa¡ds for ozone. Unless the President asserts a valid
claim of executive privilege with respect to the documents being witl¡held by OMB, you will be

expected to personally bring the documents to the hearing. The Committee's subpoena was

directed to you and you will be in defiance of the subpoena if you appear at the hearing without
the documents.

Sincerely,

U+$uh^\
Henry A. Wærman
Chairman

oo: Tom Davis
Ranking Minority Member

a Letter from John Rowley, Chief Cor¡nsel to Chairman Dan Burton, to Lanny Bteuer,

Special Counsel to the President (Apr. 18, 1'997).

5 Letter from Chairman Davis to James L. Connaughton, Chairman, White House

Council on Environmental Qualþ (Sept. 20,2006).
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The Honorable Henry A. Wærman

Chairman
Committee on Oversight and Government Reform

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

. I am writing in response to your May 16, 2008 letter and in further response to

your March 14,2008 and 
-Ivfay 

2,2008 requests and subsequent subpoena for copìes of

documents relating to the EPA revised National Ambient Air Quality Standards for

ozoîe. your subpãena seeks copies of all communications between EPA and White

IIouse persons.

In our prior correspondence, we noted that your previous request *d th:

subpoena r.rk do"ornents in which there are significant Executive Branch confidentiality

interests, including attomey work product and attorney-client communications' as well as

pre-decisional and other mat White House interests'

at u Uuy 6th meeting, in a c we (along with

represeniatives fromihe White House Counsel' h your staff to discuss the

remaining documents. EPA then provided you with oopies of approximately 100 White

House documents and the seven documents specifically identifred in the subpoena.

Today, as a further accommodation, EPA is providing an additional 34 documents

in which EpA continues to identiff significant Executive Branch confidentiality interests,

including substantial White House interests. EPA has identified an important Executive

Branch ónfidentiality interest in these documents because they contain non-public,

internal deliberative, âtto*"y-dient and attorney work product information. Further

disclosure of such documents could impair the Agency's ability to defend itself in

litigation and could result in a chilling effect among Agency and other Executive Branch

,-lloy..r if they believed their frank and honest opinions and analyses were to be

¿isðtose¿ in a brãad setting. Notwithstanding these concerns, EPA is providing copies of

these docwnents in order tã accommodate the Committee's ovorsight interest in this

matter. EpA has copied these documents on papil with a legend that reads "Intemal

Deliberative Document of the U.S. Environmental Protection Agency; Discloswe

Authorized only to congress for oversight Purposes in Response to subpoena."

lnternet Address (URL) ' http://www'epa'gov

Recyclcd,Recyclabl. rprlntrd with Vcaotable Oll B¡rod lnk! on R.cyclcd Papcl (Mlnlmum 50% Postconsum€r content)



please note that EPA does not waive any confidentiality interests or litigation
privileges in these documents or similar documents in other circumstances. EPA

i.rp."tfrttty requests that the Committee protect the documents and the information

"ootaioed 
in thèm from further dissemination. Specifically, should the Cornmittee

determine its legislative mandate requires further distribution of this confidential

information outside the Committee, we request that such need first be discussed with the

Agency to help ensrre the Executive Branch's confidentiality interests are protected to

the fullest extent possible.

If you have any questions, please contact me or have your staff call Tom

Dickerson in my office at (202) 564-3638 
"

Christopher P. Bliley
Associate Adminìsf¡atø

Enclosures

cc: The Honorable Tom DaviS
Ranking Minority Member
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May 20, 2008

GENERAL COUNSEL

The Honorable HenryA. IVaxman
Chairman
Committee on Oversight and

Government Reforrr
U.S. House of Representatives
'Washington, D.C. 20515-6143

Dear Mr, Chairman:

This letter responds to your letter of May 1ó, 2008 to Susan Dudley, the Administrator of
the Office of Information and Regulatory Affairs at the Offioe of Management and Budget

within the Executive OfTice of the President, I a¡n writing to ensure that the Committee has a

more complete picture of our extensive and ongoing efforts to achieve a mutual aocommodation

of the intorests of our two separato branches of govemment.

As you are av,,are, OIRA has provided the Committee with access to 7,558 pages of
documents, Among otherthings, these include communications between OIRA and EPA at all
levels, including directly betwee,n Administrators Dudley and Iohnson. That represents an

extraordinary level of disclosure, and is the information that directþ addresses EPA's
promulgation of the ozone NAAQS regulation, Moreover, the cornmunications between

Administrators Dudley and Johnson were made public at the outset by OIRA and by EPA.

Contrary to the suggestion in your letter, the vast majoÌity of the 7,558 documents we

provided to the Committee were provided on March 26, April 11, and April 15, beþre you sent a

subpoena to Ms. Dudley. Speciñcall¡ you wero provided with 1,552 pages on March 26, with
3,559 pages on April 11, and 1,361 pages on April 15. My letter of April 18, 2008 expressed our

disappointment that on April 16 you elected to send a subpoena, notwithstanding the very

substantial cooperation that had occurred and was even then continuing.

The subpoena that you issued purported to call for additional documents to be provided

byApril 18, 2008, Although certain internal deliberative documents have been appropriately

maintained as confidential, it would be wrong and unfair to characterize OIRA's posture in this

regard as one of "defiance." To the contrary, counsel for OIRA and counsel for the Committee

have had continuing discussions about ways to accommodate our mutual conçems and interests.

As a result, OIRA provided the Committee with 260 additional pages of documents on April 18,

and 144 additional pagcs of documents on April 21 . Then, on May 2, 2008, we agreed upon an

extraordinary accommodation to enable the Committee's staff to review 680 additional pages of
documents that related to OIRA consultations with other agencies dwing the inter-agency review

process.



The Executive Branch is oontinuing its substantial accommodation of the Committoe's

information needs by making Adminishators Dudley and Johnson available for testimony at

today's Committee hearing. Ár wr have previously indicated,.we remain open to further

discússion and ideas as to ways to meet any legitimate Committee needs while preserving the

important Executive Branch ínteresg that are involved. TV'e suggest that you evaluate whether

the Committee needs any further infonnation from OIRA after you receive the_festimony today

from Administrators Oudley and Johnson. Given the substantial Executive Office of the
president confidentiatity interests implicated by the requests to OIR A¡ and the availability of
very extensive infomraiion from gPÃ itseli should you after tho hearing detsrmine you need

moie documents from OIRA, it will be reasonable for us to ask the Committee to specify in

detail why the additional documents are legitimately needed, and for what legitimate legislative

prrpose, 
-Undrr 

the accommodation proceis, "each branch should take cognizance of an implicit

"onrtitotiot 
al mandate to seek optimal accommodation through a realistic evaluation of the

needs of the oonflicting branches in the particular fact situation ." Unlted States v. AT&T, 567

F.Zd lll, 127 @.C. Cí. 7977). Only after that ocorus could it become neoessary to work out

arrangements for identifying a genuine impasse. As the Supreme Court has said: "These

'occaiion[s] for constitutional confrontation between [two coequal branches]'should be avoided

whenever possible." Cheney v. U.S. District Court,542 U.S. 367,389-90 (2004).

'We appreciate the professional manner in which our discussions with the Committee's

staffhavs ocõuned to date, and we likewise have sought to cooperate with the Committee in a

professional and productive marurer. It remains our desire to have a mutually acceptable

iesolution, so please feel free to have your staff contact OMB through Shannon O'Keefe atQA2)

3g5-47g1,or OMB's Deputy Gsneral Counsel John G. Knepper or me at (202) 395-5044, or to

communicate directly with the office of the Counsel to the President, tbrough Emmet T. Flood, at

(202) 4s6-10r9.

General Counsel

The Honorable Tom Davis
Ranking Minority Member
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June 13,2008

The Honorable Stephen L. Johnson
' Administrator

U. S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington,DC20460

Dear Administrator Johrson:

On April 9 and May 5, 2008, the Committee issued subpoenas to you for the production
of documents relevant to Committee investigations of Environmental Protection Agency (EPA)
actions. You have neither complied with these subpoenas by their retumable date nor asserted
any privilege to justiff withholding documents from the Committee. In light of your actions, I
arn writing to inform you that the Committee will meet on June 20 to consider a resolution citing
you for contempt of Congress. I süongly urge you to comply with the duly issued subpoenas.

The May 5 Subpoena

On Ma¡ch 12,2008, you issued revised national ambient air quality standards for ozone.
On Ma¡ch 14, I requested documents relating to your decision, including complete and
un¡edacted copies of documents reflecting "comrnunications between EPA and persons in the

Vhite House relating to the updated NAAQS for ozone."l The deadline for the production of
communications with the White House was Ma¡ch 21.

You began to produce documents to the Committee on April 11, and your staff informed
Committee staff that the agency hoped to complete the production by April 18.2 On April 28,
EPA staffinformed Committee staffthat you \ilere withholding approximately 200 EPA
documents involving the White House and that the agency was consulting with the \ilhite House

I L"ttr, from Rep. Henry A. Wærman to EPA Adminisnator Stephen L. Johnson (Mar. 14, 2008),

2 Phone conversation between EPA staff and House Oversight and Government Reform
Committee staff (Apr. 1 1, 2008).
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about its production. EPA was unable to provide any estimate of when these documents would
be produced. r

On May 2, EPA staffinformed Committee staffthat consultations with the White House
regarding the production of documents continued and that they could provide no information
about when oiwhether the documents would be provided.a tirat day, I wrote to you to request
thatthe outstanding EPA documents reflecting communications with the White House be
provided by May 5.s

On May 5, you did not provide the documents, and there was no assertion of executive
privilege. Instead, your staffinformed the Committee that it was prepared to provide only 15 of
the approximately 200 responsive documents and requested a meeting with the Committee staff
and White House counsel to discuss the production of EPA's communications with the White
House.6

On May 5, I issued a subpoenato you requiring production of the responsive documents
by 5 p.m. on May 6, On May 6, Cornmittee staffmet vrith EPA staff and White House counsel,
and White House counsel said approximately 35 documents would not be produced to the'Committee 

because they are "indicative of high level" decision-making material.T

On May 16, I wrote to you again, stafing:

[T]he Committee has not been provided sufftcient access to the information to understand
why the President rejected your recommendations regarding thq ozone standard. The
Clean Air Act specifies the factors that may be permissibly considered in setting air
quality standa¡ds and those that may not. The record before the Commiftee does not
provide enough insight into the deliberations inside the White House to assess whether
the President and other TWhite House officials acted in oompliance with the requirements

. of the law.I

I Phone conversation between EPA staff and House Oversight and Government Reform
Committee staff (Apr, 28, 2008).

a Phone conversation between Oversight and Govemment Reform Committee staffand
EPA staff (May 2;2008),

t Letter from Rep. Henry A. Waxman to EPA Administrator Stephen L. Johnson Qt/ray2,2008),
6 Phone conversation between Oversight and Govemment Reform Commiuee staffand

EPA staff (May 5, 2008).
7 Meeting between Oversight and Government Reform Committee staff, EPA staff, and

White House staff(Apr. 22,2008).

.8 L"ttrt from Rep. Henry A. rüaxman to EPA Administator Stephen L. Johnson (May 16, 2008).
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I also noted that you would be testi$ing before the Committee on May 20 and advised
you:

Unless the President asserts a valid claim of executive privilege with respect to the
documents being witt¡held by EPA, you will be expected to personally bring the
documents to the hearing. The Committee's subpoena was directed to you and you-will
be in defiance of the subpoena if you appea¡ at the hearing without the documents.e

At the May 20 hearing, you did not produce the remaining responsive documents and you
testified that the President is not asserting executive privilege.ro On that same day, your staff
confirmed that you were continuing to withhold approximately 35 responsive documents from
the Committee without an assertion of executive privilege."

The Aprit 9 Subpoena

On December 19, 2007, you denied Califomia's petition to regulate greenhouse gas

emissions from motor vehicles. The next day, I requested documents relating to your decision,
other than those that were available on the public record, including "all communications between
the agency and persons outside the agency, including persons in the White House, related to the
California waiver request."" The deadline for this request w¿ìs no later than January 23,2008.

On Jçuary 18, your staffinformed me that the agency would complete production by
February 15," However, you failed to complete production by that date. On March 10, 2008, I
wrote to you again to request that your staffwork with Committee staffto establish by the close
of business on Ma¡ch 12,2008, a mutually agreeable deadline for the production of documents
involving the White House.'* Your staff responded on March 12thalyou anticipated providing

e td.

t0 House Oversight and Government Reform Committee, EPA'r New Ozone Standards,
I l0ú Cong. (May 2},ZOO8¡.

ll Conversation between Oversight and Government Reform Committee staff and EPA
staff (May 20, 2008).

" L"tt"rfrom Rep. Henry A. Waxman to EPA Adminisüator Stephen L. Johnson (Dec. 20,
2007).

13 Lutt , from EPA Associate Administrator Christopher Bliley to Rep. Henry A. Waxman (Jan.

18,2008).
14 L"ttr, fiom Rep. Henry A. Waxman to EPA Administrator Stephen L. Johnson (Mar. 10,

2oo8).
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final responses regarding documents involving the White House no later than March 28.15 On
Ma¡ch 24, I wrote to you again and requested the documents involving the White House by noon
on March 28.16

On March 28,2008, your staffinformed me that the agency would respond by April 3,

2008.17 On April 4, your staff informed Committee staffthat approximately 90 responsive
documents would not be made available to the Committee, and there was no assertion of
executive privilege.ls

On April 9, I issued a subpoenato you for the production of the remaining responsive
documents. The subpoena required you to produce the responsive documents by April 11.

On April I l, you did not provide the documents. Instead, EPA staff requested a meeting
with the Committee staffand White House counsel to discuss the production of EPA's
documents reflecting communications with the White House,le In ,"rponr. to this request,

Committee staffmet repeatedly \^rith EPA and rWhite House sounsel.

On April 22,IMrjrte House counsel informed Committee staff that EPA possesses 32
documents that evidence telephone calls or meetings in the White House involving at least one

high-rarrking EPA offrcial and at least one high-ranking White House official, The White House

counsel has described these documents.as "indicative of deliberations at the very highest level of
govemment."2o These responsive documents have not been provided to the Committee, and

there has been no assertion ofexecutive privilege.

Conclusion

15 L"tt r from EPA Associate Administrator Christopher Bliley to Rep. Henry A. Waxman (Mar.

12,2008).
16 Lrtt , from Rep. Henry A. Wæ<man to EPA Adminisfrator Stephen L. Johnson (Mar.24,

2008).
17 L"tt", from EPA Associate Administrator Christopher Bliley to Rep. Henry A. \'lVaxman (Mar.

28,2008).
l8 Phone conversation between Oversight and Government Reform Committee staff and

EPA staff ( Apn 4, 2008).
le Phone conve¡sation between Oversight and Govemment Reform Committee staff and

EPA staff (Apr, I l, 2008).
20 Meeting between Oversight and Government Reform Committee stafl EPA staff, and

White House staff(Apr. 22,2008).
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You are norv more than a month overdue in providing subpoenaed documents relating to
the ozone investigation. You are more than two months overdue in providing subpoenaed
documents relating to the California motor vehicles standa¡ds investigation, You have had
arnple opporhmity to provide the documçnts, and White House counsel has had ample
opporffnity to review the withheld dopuments for executive privilege concems, Yet you are
persisting inwithholding responsive documents that the Committee needs to meet its oversight
and legislative duties without any assertion of executive privilege by the President.

I regret that your failure to produce responsive documents has created this impasse, but
Congress has a constitutional duty to cönduct oversight of the executive branch. Therefore,
unless the documents are provided to the Committee or a valid assertion of executive privilege i3

made, the Committee will meet on June 20 to consider a resolution holding you in contempt. I
stongly ruge you to reconsider your position and comply with the duly issued subpoenas.

. Sincerely,

(4e.V)aryr"-,.
Henry A. Waxman
Chairman

Tom Davis
Ranking Minority Member
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June 13,2008

The Honorable Susan E. Dudley
Adminisnator
Offrce of Information and Regulatory Affairs
OfFrce of Management and Budget
725 lTth Sûeet, NW
Washingtor¡ DC 20503

Dear Ms. Dudley:

On April 16, 2008, the Committee issued a subpoena to you for the production of
docunients relevant to the Committee's investigation of the Environmental Protection Agency's

(EPA) revision of the national ambient air quality standards for ozone. You have neither

complied with this subpoena by its retumable date nor asserted any privilege to justiff
witltholding documents from the Committee. In light of your actions, I am writing to inform you

that the Commitæe will meet on June 20 to consider a resolution citing you for contempt of
Congress. I strongly urge you to comply with the duly issued subpoena before then.

On Ma¡ch 14,2008,I rvrote to request that you provide the Committee with documents

relating to EPA's revised national arrbient air qualíty staodatdt for ozone.l I requested that you

provide these documents by March 26. OnMa¡ch 26,youprovided only a partial response. Jeff

Rosen, General Counsel for the Office of Management and Budget (OMB), responded by

providing copies of a number of responsive documents that lvere either part of the publicly

ãvailablJdork.t or were expected tõ be placed in the docket.2 In his letter, Mr. Rosen also stated

that you would not be providing an unspecified nr¡mber of documents responsive to the

Committee's request, citing "the confidentiality of the Exesutive Branch deliberative and

oonsultativ" proðe.s,;' but ¿i¿ not state that exécutive privilege had been asserted 
3 Although

t Letter from Rep. Henry A. Waxman to Susan Dudley, Administrator, Ofüce of
Information and Regulatory Affairs, OfiEce of Management and Budget (Mar. 14,2008).

2 Letter from Jeffrey A. Rosen, General Counsel, Office of Management and Budget, to

Rep. HenryA. Wærman (l|ldar 26,2008)'
3 Id.
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Committee staffand OMB staffcommr¡nicated repeatedly in the remaining days of March, you
did not provide any additional documents.

On April l, I wrote to you again and explained:

There are two options available to OMB if you wish to cooperate voluntarily with the
Committee's request. One is to provide the responsive documents to the Committee by
the close of business on April 7,2008, The other is to bring the responsive documents to
the Committee offices fo¡ a staff review, the purpose of which would be to assess

whether the documents are relevant to the Committee's investigation and need to be
produced. If OMB would prefer this alternative approach, then I ask that you provide a
mutually agreeable schedule for the staff review by close of business on April 7,2008.'

On April T,youdid notprovide any additional documents. OMB staff informed
Committee staf tnat you would provide some additional documents on April I1.5

At a meeting between Committeg staffand OMB staffon April I 1, some additiortal

documents were produced to the Cornmittee. However, despite a hearing being scheduled for
Apnl24, you would not commit to a Also,
Oiøn sþff stated that you would not ns.ó

On April 16, I issued a subpoena to you requiring production of the responsive

documents by 5 p.m. on April 18. On April 18, you provided some additional documents and

your oounsel objected to the subpoena on unspecified grounds and requested.further discussion

on the matter.T [n response to this request, Committee staffmet repeatedly with OMB staff and

White House counsel.

On April 25, OMB staffand White House corursel informed the Committee that you
continue to withhold approximately 1,900 pages of responsive documents.s Apptoximately 275

o Letter from Rep. Henry A. Waxman to Susan Dudley, Administrator, Office of
Information and Regulatory Affairs, Office of Management and Budget (Apr. 1,2008).

5 Phone conversation between Oversight and Government Reform Committee staffand
OMB staff (Apr. 7,20081.

' 6 Meeting between Oversight and Govemment Reforrn Committee staff and OMB staff
(Apr. 11, 2008).

? Letter from Jeffrey A. Rosen, General Counsel, Offlrce of Management and Budget, to
Rep. Henry A. Waxman (Apr. 18, 2008).

I Meeting between Oversight and Government Reform Committee staff, OMB staffand
White House counsel (Apr. 25, 2008).
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pages of responsive documents are communications between the Offïce of Information and
Regulatory Affairs (OIRA) and other White House officials outside of OMB.e The remaining
1,625 pages of documents relate to internal OIRA coriununications about EPA's revised ozone
standards.¡o These documents have been completely withheld from the Committee with no
assertion of executive privilege.

On May 16, I wrote to you agair\ stating:

[T]he Committee has not been provided sufficient access to the information to understand
why the President rejected the recommendations of EPA Adminisüator Stephen Johnson,
The Clean Air Act specifies the factors that may be permissibly considered in setting air
quahty standa¡ds and those that may not. The record before the Committee does not
provide enough insight into the deliberations inside the White House to assess whether
the President and other White House officials acted in compliance with the requirements
of the law.lt

I also noted that you would be testiffing before the Committee on May 20, and advised
you:

Unless the President asserts a valid claim of executive privilege with respect to the
documents being withheld by OMB, you wil! be expected to personally bring the
documents to the hearing, The Committee's subpoena was direoted to you and you will
be in defiance of the subpoena if you appear at the hearing without the documents.l2

At the May 20 hearing, you did not produce the remaining dgcuments, nor did the
President assert executive privilege. "

You a¡e now nearly two months overdue in providing docunents responsive to the
Committee's subpoena. You have had ample opporhrnity to provide the documents, and White
House cor¡nsel has had ample opportunity to review the withheld documents for executive
privilege concems, Yet you are persisting in withholding responsive documents that the

e Id.
ro Id.
tt Letter from Rep. Henry A. Waxman to OIRA Administrator Susan E. Dudley (May 16,

2008).
12 Id.
13 House Oversight and Govemment Refor.m Committee, EPA'r New Ozone Standards,

I lOh Cong. (May 20,ZOOS¡.
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Committee needs to meet its oversight and legislative duties without any assertion of executive
privilege by.the President.

I regret that your failure to produce responsive docu¡nents has created this impasse, but
Congress has a constitutional duty to conduct oversight of the executive branch. Therefore,
unless the documents are provided to the Commitæe or a valid assertion of executive privilege is
made, the Committee will meet on June 20 to consider a resolution citing you in contempt. I
shongly urge you to reconsider your position and comply with the duly issued subpoena.

Sincerely,

(t Q.Ut*w
Henry A. Warcman
Chairman

cc: Tom Davis
Ranking Minority Member
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The Honorable Henry A. Waxman
Chainnan
Committee on Oversight and Government Reform
U. S. House of Representatives
Washington, D.C, 20515

Dear Mr. Chairman:

This letter responds to your letter of June 13, 2008 to U.S. Environmental
Protection Agency (EPA or Agency) Administrator Stephen L. Johnson, in which you

demand immediate production of documents related to California's request for a waiver

under section 209 of tlie Clean Air Act and EPA's revised National Ambient Air Quality
Standard (NAAQS) for ozone.

I am writing to express the Agency's disappointment about the Committee's
decision to unnecessarily escalate this issue despite the Agency's substantial efforts to

accommodate the Committee's stated interests, as well as your inaccurate

characterization of those extensive efforts aimed to achieve a mutually agreeable solution

that respects the interests of both branches of government, EPA has devoted significant
staff resources to respond to the Committee's investigation into these matters, both in an

effort to be transparent in its decision making and to provide the Committee with the

inforrnation it seeks. EPA has provided the Committee with thousands of documents on

both of these issues and has made significant compromises by disclosing many

documents which implicate significant Executive Branch confidentiality interests. Your
June 13 letter does not accurately portray the Agency's numerous attempts at

accommodation, nor does it recognize the Agency's legitimate interests in seeking an

accommodation that adequately protects the confidentiality interests at stake,

In response to the Committee's request for documents related to the California
waiver decision, EPA provided the Committee with over 7,000 documents, devoting

nrore than 2,200 staff hours to process the Committee's request. Of the approximately
150 documents implicating White Flouse equities, EPA has provided or shown the vast

majority (approximately 100) of then to the Committee, both before and in response to

the subpoena issued on April 9,2008. Prior to issuance of the subpoena on April9, EPA

had provided or made available for staff review over 60 documents implicating V/hite

House equities, and an additional 34 documents were provided or made available for staff
review on April 22. On April I 5 and22, representatives from EPA and White House

lnternet Address (URL) . http://www.epa.gov
Recyclod/Recyclable . Prlnted wllh Vogorâbls Oll Bâsôd lnks on Recycled Papor (Mlnlmum 50clc Postconsumer cont€nt)



Counsel's office met with Committee staff in order to explain olu concerns over

disclosure of these documents and in an attempt to find a mutually agreeable

accommodation. At those meetings, your staff indicated that the Committee shared

EpA's desire to avoid a constitutiõnal confrontation. Moreover, to further accommodate

the Committee, during the April 22 meeting Committee staff was provided with a

detailed overview of the remaining clocuments you currently seek' In response to

Committee concerns over redaction of documents previously provided or shown, EPA

staff provided another briehng on April 29 to describe the content of the redacted

material. Additionally, Administratór Johnson has appeared before the Committee and

answered questions on this issue on two separate occasions. Again, in light of these

extensive efforts at accommodation, we \Mere surprised and disappointed to leam the

Committee is considering a contempt resolution, particularly since the Committee had not

followed up to continue áiscussions after the overview of remaining documents provided

to Committee staff during our Lpt\I22 meeting'

EpA simitarly made extensive efforts to respond to the Committee's request for

information on the révised NAAQS for ozone. In response to the Committee's request for

documents related to the ozone decision, EPA provided the Committee with over 4,000

documents totaling over 35,000 pages, including a substantial number of highly

deliberative commtnications within EPA and all of the communications between EPA

and OMB. During a telephone call with Committee staff on May 5, we offered to discuss

possible u..o*rnodotions with sta White House

äquities. Later that day, and befor e issued a

,ubpo"nu demanding immediate p ments by

Vfay 0,2008. Representatives from EPA an< met with

Committee staff on May 6, at which time we indicated our intent to provide the

Committee r,vith the vast majority (approximately 128) of the documents' During that

meeting, we also providecl the Cornmittee with a detailed overview of the remaining

documents,

On May 8, we provided the Committee with copies of 93 documents ofthe 162

White House related dãcuments, On May 16, the Committee issued another demand for

the outstanding documents, and stated that Administrator Johnson must provide the

documents at the Committee's hearing on May 20 absent an assertion of executive

privilege. At the hearing on May 20, EPA provided the Committee with an additional 35

äocumãnts, and Administrator Johnson reiterated his desire for the Committee and EPA

to reach a mutually agreeable accommodation which accounts for the best interests of

both the legislativè añd executive branches. Administrator Johnson also provided

testimony ó the Committee and answered questions about the Agency's decision' We

believe tûese offers of accommodation fully satisff the Committee's needs, and

underscore the good faith of the Agency on this issue'

Given the Agency's extensive efforts thus far, and our interest in continuing a

dialogue, we urge the Committee to reconsider its consideration of a contempt resolution.

Indeed, we have conducted yet another review of both sets of remaining documents and

expect to provide an aclditional set of documents to the Committee. The record clearly

-2-



demonstrates that the Agency has gone to extraordinary lengths to embrace the Supreme

Court's direction that "'constitutional confrontation between [two coequal branches]'

should be avoided whenever possible." Cheney v. U.S. District Court, 542U '5. 367,

389-90 (2004). Under the oversight accommodation process, "each branch should take

cognizance of an implicit constitutional mandate to seek optimal accommodation through

a realistic evaluation of the needs of the conflicting branches in the particular fact

situation." (Inited States v. AT&7, 567 F.2d l2l, 127 (D,C. Cir, 1977). The Agency has

recognized this constitutional mandate, and asks that the Committee do the same.

It is imperative for the legislative and executive branches to work together and

avoid any unnecessary escalation. In light of the extensive accommodations and the

spirit of cooperation demonstrated by EPA, this escalation is indeed unwarranted, and we

ask the Committee to reevaluate its decision to consider a contempt resolution.

Christopher P, Bliley
Associate Administrator

cc: The Honorable Tom Davis
Ranking Minority Member

-3-



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT ANÞ BUDGET

WASH|NGTON, D.C, 20503

June 18,2008
GENERAL COUNsEL

The Honorable Henry A. Waxman
Chairman
Committee on Oversight and

Government Reform
U.S. House of Representatives
Washington, D.C. 20515-6143

Dear Mr. Chairman:

This letter responds to your letter of June 13, 2008 to Susan Dudley, the Administrator of
the Office of Information and Regulatory Affairs at the Office of Management and Budget
within the Executive Office of the President.

'We 
were surprised and disappointed to receive your letter. I am writing because your

letter fails to provide a complete picture of our extensive and ongoing efforts to achieve a mutual
accommodation of the interests of our two separate branches of govemment. In reality, our
communications beþre the Committee's May 20 hearing, at Lhe May 20 hearing, immediately

following the May 20 hearing, and in the month after the May 20 hearing all demonstrate that
there is no legitimate reason to pursue a resolution of contempt, as I will detail below, We
instead urge the Committee to recognize the benefit of the extaordinary cooperation that has
ocourred to date, and that with the hearing and the Committee's reports now completed there is
no valid reason for moving from mutual cooperation to unilateral confrontation.

First, as to the events beþre the May 20,2008 Committee hearing, OIRA went to great

lengths to accommodate the Committee; we met regularly with your staff, and provided
voluminous documents on an expedited basis. As you are aware, OIRA provided the Committee
with access to 7,558 pages of documents. Among other things, these include communications
between OIRA and EPA at all levels, including directlybetween Administrators Dudley and

Johnson. That represents an extraordinary level of disclosure, and is the information that directly
addresses EPA's promulgation of the ozone NAAQS regulation. Moreover, the communications
between Administrators Dudley and Johnson were made public at the outset by OIRA and by
EPA.

It bea¡s note that the vast majority of the 7,558 pages of documents we made available to
the Committee were provided on March 26, Apnl ll, and April 15, beþre you sent a subpoena
to Ms. Dudley. Specifically, you were provided with 1,552 pages on March 26, with 3,559 pages

on April 11, and 1,361 pages on April 15. My letter of April 18, 2008 expressed our



disappointment that on April 16 you elected to send a subpoen4 notwithstanding the very
substantial cooperation that had occwred and was even then continuing. Nonetheless, OIRA
provided the Committee with 2ó0 additional pages of documents on April 18, and 144 additional
pages of documents on April 27. Then, on May 2,2008, we agteed upon an extraordinary
accommodation to enable the Committee's staff to review 680 additional pages of documents

that related to OIR.A, consultations with other agencies during the inter-agency review prooess.

Second, at theMay 20 hearing itself, OIRA continued its substantial accommodation of
the Committee's information needs by making Adminishator Dudley available for testimony. At
that hearing, the Committee had,the opportunity to question Ms. Dudley about OIRA's role in
the process leading to the ozorte regulation, but elected not to do so. In a hearing that lasted

almost three hours, Ms. Dudley was asked only four questions (two from Rep. Sarbanes, one

from Rep, Issa, and one from you). Not one of these related to OIRA's internal deliberations;
not one question raised any legitimate need for additional documents, or for information that Ms.
Dudley could not herself provide at the hearing,

Third, immediately after the May 20 hearing, neither you nor any other Member of the
Committee raised additional questions or identified a specific legislative need for additional
documents from OIRA, You will recall that my letter of May 18, 2008 suggested that you
"evaluate whether the Committee needs any further information from OIRA after you receive the

testimony today from Administrators Dudley and Johnson. Given the substantial Executive
Office of the President confidentiality interests implicated by the requests to OIRA, and the
availability ofvery exteirsive information from EPA itselt should you after the hearing
determine you need more docume,nts from OIRA, it \¡dll be reasonable for us to ask the
Committee to specify in detail why the additional documents are legitimately needed, and for
what legitimate legislative purpose." We received no response.

Fourth, inthefour weeks after the May 20 hearing, we heard nothing further from the
Committee or your staff, and cefainly nothing detailing reasons that the information provided at

the hearing or in the more than 7500 pages of documents provided was insufficient to address

questions that you had. In light of the hearing itself, it is obvious why that was so: the facts

involving the ozone rule are available, and thc Committee has not demonstrated any legitimate
need for going beyond the extensive information that was provided.

Accordingly, under the oversight accommodation process, "each branch should take

cognizance of an implicit constitutional mandate to seek optimal accommodation through a

realistic evaluation of the needs of the conflicting branches in the particular fact situation,"
United States v. AT&7, 567 F.2d l2l,I27 (D.C. Cir. 1977). As the Suprøne Cou¡t has said:

"These 'occasion[s] for constitutional confrontationbetween [two coequal branches]' should be

avoided whenever possible." Cheney v. U.,S. District Court,542 U,S, 367,389-90 (2004).

In view of the foregoing, we believe that the present state of affairs does not justiff the
sudden, signifïcant escalation that your June 13 letter portends. You have received extensive
information through document production and you have conducted a hearing at which
Administrator Dudley was asked only four questions - none of them directly related to OIRA's
internal deliberations. To escalate this issue to a contempt proceeding at this point would be



inconsistent with the respectful and cooperative manner in which OIRA, the Committee and its

staff have worked together to provide information to the Committeo. Sy'e, therefore, eamestly

urge the Committee not to proceod with such aresolution of conternpt.

General Counsel

cc: The Honorable Tom Davis
Ranking Minority Member

?
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June 19,2008

The Honorable Susan E. DudleY
Administrator
Offìce of Information and Regulatory Affairs
Office of Management and Budget
725l7th Street, NW
Washington, DC 20503

Dear Ms, Dudley:

On June 18, 2008, I received a letter from the General Counsel of the Office of
Management and Budget requesting that the Committee not procced with a resolution of
conteÃpt against you. In this letter, OMB once again failed to commit to producing subpoenaed

documents or to assert a valid claim of executive privilege with respect to the documents the

Committee has sought in its investigation of the issuance of new ozone aìr quality standards by

Stephen Johnson, Administrator of the Environmcntal Protection Agency (EPA),

Adrninistrator Johnson made a decision on the ozone air quality standard revision in

January 2008. In several key aspects, his decision reflected the unanimous recolnmendation of

the Cléan Air Scientific Advisory Committee. Following his decision, EPA staff developed a

nearly 3Sg-page regulation. However, you objected to the science-based approach of the

,.rondu.y rìuñdurd und the President overruled Mr. Joh¡son. As a result, in the final 24-hours of

the rulemaking process, EPA staff rewrote the regulation in conformance with the President's

decision.

The Clean Air Act is clear about what can be considered in revising the ozone air quality

standard and what can¡rot be considered. The Committee has been attempting to determine

whether the final revision is based upon proper considerations, However, yolr efÎorts to draw a

curtain around the White House are preventing Congress from understanding whether

appropriate considerations underlay this decision. Although I have repeatedly informed you that

you must provide the documents responsive to the April 16 subpoena unless the President asserts

a valid claim of executive privilege, you continue to defy the subpoena'

I also note that your defiance ofoongressional oversight stands in stark contrast to the

response of the previous Administration, In 1997,the House also investigated ozone standards
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established by EpA, Several House committees requested documents from the Administration

related to the ozone air quality standards, In the Govemment Reforrn and Oversight Committee,

Subcommittee Chairman David Mclntosh requested that OMB "produce all records related to

OIRA's review of the proposed rules,"l Over a 1

issuance of a subpoena, OMB produced thousan

White Flouse communications, and withheld onl

advisors within the Executive Office of the Pres

In light of prio g

process from apprõpri I have

made accommodation
responsive documents is thwarting the Committ

I regrel that Your 1

but Congress has a const

unless the documents aro provided to the Comn is

made, the Committee will meet tomorrow to consider a resolution holding you in contempt' I

strongly urge you to reconsider your positìon and to comply with the duly issued subpoena'

Sincerely,

Henry A. Waxma¡
Chairman

Tom Davis
Ranking Minority Member

t Letter from Rep. David M. Mclntosh, Chairman, National Economic Growth, Natural

Resources, and Regulatòry Affairs, Commitlee on Government Reform and Oversight, to Sally

Katzen,Administrator, Oftìce of Information and Regulatory Affairs, Office of Management and

Budget (Jan. 17, 1997).

2 Leiterfrom Sally Kalzen,Administrator, Office of Information and Regulatory Affairs,

office of Management and Budget, to Rep. Tom Bliley, chairman, House Committee on

Commerce (Mat. 7, 1997).
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June 19, 2008

The Honorable Stephen L. Johnson

Administrator
U.S, Environmental Protection Agency

1200 Pennsylvania Avenue, NW
Washington,DC 20460

Dear Administrator Johnson:

On June 18, 2008, I rçceived a letter from EPA's Associate Administrator in the Office of

Congressional and Intergovemmental Relations requesting th{ the Committee not proceed with

a resolution of contempt-against you. In this letter, the Associate Administrator said EPA would

produce ,,an additionuí r.t of do*ments," but the Associate Administrator did not specifr what

these documents are or when they would be produced, Attempts by Committee staff to leam

what additional documents will be provided and when have been unsuccessful.

On Decemb er 79,2007, you announced that EPA would block Califoruia's efTorts to

reduce greenhouse gas emissions from motor vehicles, The Committee's investigation has

develop-ed a recordihat shows: (1) the career staff at EPA unanimously supported granting

California's petition; (2) you also supported granting California's petition at least in part; and (3)

you reversed yo,rr position after communications with officials in the White House'

In January 2008, you decided how to revise the ozone air quality standards' In several

key aspects, youi decision reflected the unanimous Clean Air Scientif,rc

Aãvisory Committee. As a result of your decision, nearly 350-page

regulafión, However, Administrator Susan Dudley ation and Regulatory

Aãfairs objected to the science-based approach ofthe secondary standard an{lhe President

overruled you, As a result, in the final 24-hours of the rulemaking process, EPA staff rewrote

the regulation in conformance with the President's decision'

The Clean Air Act is clear about what can be considered and what cannot be considered

when taking these types of actions. The Committee has been attempting to determine rvhether

EpA's final action, *.r. based upon proper considerations. However, your efforts to draw a

curtain around the White House áre preventing Congress from understanding whether

appropriate considerations underlay these decisions. Although I have repeatedly informed you
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that you must provide the documents responsive to the April 9 and May 5 subpoenas unless the

President asserts a valid claim of executive privilege, you continue to defy the subpoena.

I also note that your defiance ofcongressional oversight stands in stark contrast to the

response of the previous Administration. In 1997,the House also investigated ozone slandards

established by EPA. Several House committees requested documents from the Administration

related to the ozone air quality standards. In the Govemment Reform and Oversight Committee,

Subcommittee Chairman David Mclntosh requested extensive documents from both EPA and

OMB,I rVith the exception of "two memoranda to the President from senior advisors within the

Executive Office of thè President," all responsive documents were provided to the Committee,2

Throughout this process, I have made accommodations where possible. Your refusal to

provide the remaining responsive documents is thwarting the Committee's ability to conduct

effective oversight, EPA's ofÏèr to produce some unspecified additional documents at some

unspecified time does not satisff our reasonable request'

I regret that your failure to produce the subpoenaed documents has created this impasse,

but Congress has a constitutional duty to conduct oversight ofthe executive branch. Therefore,

unless the documents are provided to the Committee or a valid assertion of executive privilege is

made, the Committee will meet tomorrow to consider a resolution holding you in contempt' I
strongly urge you to reconsider yow position and to comply with the duly issued subpoena'

Sincerely,

þaa.Q)oy'*',x
Henry A, Waxman
Chairman

Tom Davis
Ranking Minority Member

I Letter from Rep. David M. Mclntosh, Chairman, National Economic Growth, Natural

Resources, and Regulatory Affairs, Committee on Government Reform and Oversight, to Carol

Browner, Administrator, Office of U.S. Environmental Protection Agency (Jan.24, 1997); Letter

from Rep. David M. Mclntosh, Chairman, National Economic Growth, Natural Resources, and

Regulatory Affairs, Committee on Government Reform and Oversight, to Sally KaÍzen,

Administræor, Office of Information and Regulatory Affairs, Offìce of Management and Budget

(Jan, 17, 1,997).

'Lefie, from Sally Katzeî, Administrator, Offtce of Information and Regulatory Affàirs,

Office of Management and Budget, to Rep, Tom Bliley, Chairman, House Committee on

Commerce (Mar, 7, 1997).


