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March	
  14,	
  2013	
  
	
  
Pennsylvania	
  Environmental	
  Quality	
  Board	
  
P.O.	
  Box	
  8477	
  
Harrisburg,	
  PA	
  17105-­‐8477	
  
	
  
Dear	
  Environmental	
  Quality	
  Board	
  members:	
  
	
  
Thank	
  you	
  for	
  the	
  opportunity	
  to	
  submit	
  comments	
  on	
  the	
  proposed	
  regulations	
  for	
  oil	
  and	
  gas	
  
surface	
  activities	
  (amendments	
  to	
  25	
  Pa.	
  Code	
  Chapter	
  78,	
  Subchapter	
  C).	
  Because	
  Pennsylvania’s	
  
regulatory	
  framework	
  should	
  have	
  been	
  updated	
  and	
  strengthened	
  several	
  years	
  ago—before	
  the	
  
state’s	
  shale	
  gas	
  boom	
  began—there	
  is	
  no	
  time	
  to	
  waste	
  in	
  doing	
  so	
  now.	
  	
  

Earthworks	
  is	
  a	
  nonprofit	
  organization	
  dedicated	
  to	
  protecting	
  communities	
  and	
  the	
  environment	
  
from	
  the	
  impacts	
  of	
  mineral	
  and	
  energy	
  development	
  while	
  seeking	
  sustainable	
  solutions.	
  For	
  more	
  
than	
  two	
  decades,	
  we’ve	
  worked	
  to	
  advance	
  policy	
  reforms,	
  improve	
  corporate	
  practices,	
  and	
  
safeguard	
  land	
  and	
  public	
  health.	
  The	
  Oil	
  &	
  Gas	
  Accountability	
  Project	
  of	
  Earthworks	
  works	
  with	
  
local	
  communities,	
  partner	
  organizations,	
  public	
  agencies,	
  and	
  elected	
  officials	
  to	
  advance	
  these	
  
goals	
  nationwide,	
  including	
  across	
  Pennsylvania.	
  

Earthworks	
  is	
  pleased	
  to	
  have	
  contributed	
  and	
  signed	
  on	
  to	
  the	
  extensive	
  technical	
  comments	
  on	
  
the	
  proposed	
  revisions	
  to	
  Chapter	
  78	
  submitted	
  by	
  Earthjustice.	
  In	
  the	
  following	
  pages,	
  we	
  submit	
  
additional	
  comments	
  that	
  focus	
  on	
  a	
  critical	
  aspect	
  of	
  oil	
  and	
  gas	
  regulations:	
  the	
  handling,	
  
processing,	
  and	
  disposal	
  of	
  solid	
  and	
  liquid	
  waste.	
  	
  
	
  
The	
  rapidly	
  growing	
  volume	
  of	
  waste	
  resulting	
  from	
  the	
  shale	
  gas	
  boom	
  poses	
  a	
  significant	
  risk	
  to	
  
environmental	
  quality	
  and	
  the	
  health	
  of	
  both	
  people	
  and	
  wildlife.	
  Oil	
  and	
  gas	
  field	
  waste	
  can	
  be	
  
contaminated	
  with	
  chemicals,	
  oil,	
  heavy	
  metals,	
  naturally	
  occurring	
  radioactive	
  material	
  (NORM),	
  
and	
  a	
  range	
  of	
  other	
  toxic	
  and	
  polluting	
  substances.	
  	
  
	
  
Marcellus	
  Shale	
  operators	
  reported	
  a	
  70	
  percent	
  increase	
  in	
  wastewater	
  generated	
  just	
  between	
  
2010	
  and	
  2011,	
  when	
  the	
  volume	
  reached	
  613	
  million	
  gallons.1	
  Not	
  surprisingly,	
  the	
  industry	
  is	
  
constantly	
  seeking	
  new	
  methods	
  and	
  locations	
  to	
  dispose	
  of	
  the	
  waste	
  it	
  produces.	
  In	
  the	
  last	
  few	
  
years,	
  the	
  Pennsylvania	
  Department	
  of	
  Environmental	
  Protection	
  (DEP)	
  has	
  received	
  permit	
  
applications	
  to	
  conduct	
  Research	
  &	
  Development	
  for	
  the	
  creation	
  of	
  new	
  products	
  from	
  gas	
  field	
  
waste,	
  for	
  example	
  construction	
  materials	
  made	
  from	
  drill	
  cuttings.2	
  Last	
  summer,	
  a	
  shipment	
  of	
  
highly	
  radioactive	
  waste	
  produced	
  in	
  Pennsylvania	
  had	
  to	
  be	
  trucked	
  to	
  a	
  specialized	
  facility	
  in	
  
Idaho,	
  since	
  the	
  operator	
  failed	
  to	
  find	
  a	
  proper	
  disposal	
  option	
  anywhere	
  in	
  the	
  Commonwealth	
  or	
  
the	
  surrounding	
  region.3	
  
	
  
Such	
  challenges	
  are	
  the	
  direct	
  result	
  of	
  the	
  industry’s	
  insistence	
  on	
  forging	
  ahead	
  with	
  more	
  and	
  
more	
  drilling	
  before	
  appropriate	
  waste	
  management	
  practices	
  could	
  be	
  determined	
  and	
  
established.	
  The	
  DEP	
  and	
  the	
  Environmental	
  Quality	
  Board	
  (EQB)	
  have	
  both	
  the	
  responsibility	
  and	
  
the	
  authority	
  to	
  stop	
  allowing	
  industry’s	
  problems	
  and	
  preferences	
  to	
  take	
  precedence	
  over	
  the	
  
protection	
  of	
  residents	
  and	
  the	
  environment	
  from	
  exposure	
  to	
  dangerous	
  substances—and	
  to	
  do	
  so	
  
before	
  the	
  impacts	
  associated	
  with	
  oil	
  and	
  gas	
  field	
  waste	
  become	
  insurmountable.	
  	
  	
  
	
  
Unfortunately,	
  the	
  proposed	
  revisions	
  to	
  Chapter	
  78	
  do	
  not	
  sufficiently	
  address	
  the	
  risks	
  
posed	
  by	
  drilling	
  waste	
  or	
  establish	
  in	
  regulation	
  available	
  measures	
  to	
  help	
  prevent	
  those	
  
risks.	
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In	
  June	
  2013,	
  the	
  U.S.	
  Environmental	
  Protection	
  Agency	
  (EPA)	
  in	
  Region	
  3	
  entered	
  into	
  a	
  consent	
  
decree	
  with	
  XTO	
  Energy,	
  Inc.	
  after	
  the	
  company	
  allowed	
  contaminated	
  wastewater	
  leaking	
  from	
  a	
  
storage	
  tank	
  to	
  continuously	
  enter	
  the	
  Susquehanna	
  River	
  in	
  2010,	
  in	
  violation	
  of	
  the	
  U.S.	
  Clean	
  
Water	
  Act.4	
  The	
  consent	
  decree	
  lays	
  out	
  requirements	
  for	
  waste	
  management	
  that	
  XTO	
  must	
  follow	
  
going	
  forward,	
  including	
  practices	
  that	
  EPA	
  considers	
  to	
  currently	
  be	
  both	
  feasible	
  and	
  necessary	
  to	
  
avoid	
  environmental	
  damage.	
  	
  
	
  
EQB	
  should	
  include	
  such	
  requirements	
  in	
  revisions	
  to	
  Chapter	
  78	
  in	
  order	
  to	
  “raise	
  the	
  bar”	
  and	
  
ensure	
  that	
  all	
  operators	
  statewide	
  play	
  by	
  the	
  same	
  rules.	
  In	
  particular,	
  the	
  feasible	
  and	
  necessary	
  
requirements	
  include	
  recycling	
  of	
  flowback	
  and	
  produced	
  fluids	
  to	
  the	
  maximum	
  extent	
  practicable	
  
(but	
  no	
  less	
  than	
  50	
  percent)	
  and	
  prohibitions	
  against	
  storing	
  flowback	
  or	
  produced	
  fluids	
  in	
  tanks	
  
with	
  open	
  tops,	
  open	
  pits,	
  lagoons,	
  or	
  other	
  surface	
  impoundments.	
  EPA	
  Region	
  3	
  has	
  also	
  required	
  
XTO	
  to	
  develop	
  an	
  EPA-­‐approved	
  standard	
  operating	
  procedure	
  for	
  the	
  loading	
  and	
  unloading	
  of	
  all	
  
tanks,	
  as	
  well	
  as	
  reporting	
  requirements	
  to	
  document	
  the	
  amount	
  of	
  wastewater	
  that	
  is	
  recycled,	
  
tank	
  locations,	
  secondary	
  containment,	
  and	
  records	
  of	
  spills	
  and	
  leaks.	
  	
  
	
  
With	
  such	
  opportunities	
  for	
  waste	
  management	
  improvements	
  in	
  mind,	
  Earthworks	
  strongly	
  
believes	
  that	
  all	
  open	
  impoundments,	
  pits,	
  and	
  tanks	
  for	
  the	
  temporary	
  storage	
  or	
  on-­‐site	
  
processing	
  of	
  drill	
  cuttings,	
  wastewater,	
  production	
  fluids,	
  and	
  residual	
  wastes	
  should	
  be	
  
prohibited.	
  This	
  recommendation	
  pertains	
  to	
  relevant	
  parts	
  of	
  Sections	
  78.56,	
  78.57,	
  78.58,	
  78.59,	
  
78.61,	
  and	
  78.62.	
  Following	
  are	
  specific	
  reasons	
  and	
  supporting	
  information	
  for	
  this	
  position.	
  
	
  
Only	
  closed-­‐loop	
  tank	
  systems	
  should	
  be	
  used	
  to	
  collect	
  and	
  store	
  regulated	
  substances	
  and	
  
production	
  fluids	
  (such	
  as	
  wastewater,	
  drill	
  cuttings,	
  gels,	
  and	
  used	
  frac	
  sand).	
  These	
  systems	
  cause	
  
less	
  surface	
  disturbance	
  than	
  pit	
  construction	
  and	
  reclamation,	
  enable	
  the	
  separation	
  of	
  wastes,	
  and	
  
reduce	
  the	
  use	
  of	
  water,	
  truck	
  traffic,	
  and	
  air	
  emissions.	
  (Note	
  that	
  concerns	
  with	
  large-­‐scale	
  tank	
  
facilities	
  that	
  the	
  proposed	
  regulations	
  fail	
  to	
  address	
  are	
  discussed	
  below.)	
  Such	
  impacts	
  have	
  
already	
  led	
  some	
  companies	
  to	
  transition	
  away	
  from	
  the	
  use	
  of	
  impoundments	
  and	
  pits	
  and	
  toward	
  
closed-­‐loop	
  systems,	
  including	
  in	
  the	
  Marcellus	
  Shale	
  region.5	
  	
  
	
  
Pennsylvania’s	
  proposal	
  to	
  continue	
  to	
  allow	
  the	
  use	
  of	
  open	
  pits	
  also	
  runs	
  counter	
  to	
  recognized	
  
“Best	
  Management	
  Practices”	
  (BMPs)	
  for	
  the	
  oil	
  and	
  gas	
  industry	
  and	
  lags	
  behind	
  regulatory	
  
advances	
  in	
  other	
  states.	
  A	
  2013	
  report	
  from	
  Maryland’s	
  Marcellus	
  Shale	
  Safe	
  Drilling	
  Initiative	
  
emphasizes	
  closed-­‐loop	
  systems	
  as	
  a	
  BMP	
  for	
  handling	
  drilling	
  fluids,	
  hydraulic	
  fracturing	
  
chemicals,	
  and	
  both	
  liquid	
  and	
  solid	
  waste,	
  and	
  concludes	
  that	
  due	
  to	
  the	
  high	
  risks	
  of	
  
environmental	
  pollution,	
  “Under	
  no	
  circumstances	
  should	
  open	
  pits	
  be	
  used	
  for	
  storage	
  of	
  wastes	
  
or	
  wastewater….”6	
  New	
  York’s	
  proposed	
  revisions	
  to	
  its	
  oil	
  and	
  gas	
  regulations	
  specify	
  that	
  only	
  
closed-­‐loop	
  systems	
  would	
  be	
  allowed	
  for	
  the	
  management	
  of	
  fluids	
  and	
  drill	
  cuttings	
  produced	
  
through	
  horizontal	
  drilling.7	
  New	
  Mexico	
  has	
  also	
  developed	
  regulations	
  for	
  closed-­‐loop	
  systems,	
  
signaling	
  the	
  increasing	
  use	
  of	
  this	
  method	
  of	
  waste	
  containment.8	
  	
  
	
  
In	
  addition,	
  in	
  2013,	
  the	
  State	
  Review	
  of	
  Oil	
  and	
  Natural	
  Gas	
  Environmental	
  Regulations	
  
(STRONGER)	
  report	
  on	
  Pennsylvania	
  concluded	
  that:	
  “…many	
  liner	
  failures	
  still	
  occur	
  with	
  pits	
  and	
  
other	
  types	
  of	
  waste	
  are	
  being	
  dumped	
  into	
  pits”	
  and	
  recommended	
  that	
  DEP	
  “consider	
  adopting	
  
regulations	
  or	
  incentives	
  for	
  alternatives	
  to	
  pits	
  used	
  for	
  unconventional	
  wells	
  in	
  order	
  to	
  prevent	
  
the	
  threat	
  of	
  pollution	
  to	
  the	
  waters	
  of	
  the	
  Commonwealth.”9	
  
	
  
DEP	
  does	
  not	
  require	
  individual	
  permits	
  for	
  the	
  use	
  of	
  drilling	
  and	
  production	
  pits	
  (although	
  it	
  does	
  
for	
  centralized	
  impoundments)—allowing	
  operators	
  to	
  avoid,	
  for	
  example,	
  providing	
  information	
  
on	
  the	
  number,	
  location,	
  and	
  capacity	
  of	
  pits	
  at	
  well	
  sites,	
  as	
  well	
  as	
  complete	
  planning	
  for	
  waste	
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management	
  at	
  the	
  outset	
  of	
  site	
  development.	
  This	
  permitting	
  gap	
  in	
  turn	
  means	
  that	
  pits	
  can	
  be	
  
“rolled	
  into”	
  the	
  construction,	
  use,	
  and	
  restoration	
  standards	
  for	
  well	
  sites	
  in	
  general,	
  rather	
  than	
  
being	
  subject	
  to	
  considerations	
  that	
  can	
  increase	
  the	
  safe	
  operation	
  of	
  pits	
  (such	
  as	
  soil	
  stability	
  and	
  
setbacks	
  from	
  water	
  resources).	
  Such	
  lax	
  regulatory	
  oversight	
  is	
  unacceptable	
  given	
  that	
  drilling	
  
waste	
  stored	
  at	
  pits	
  and	
  impoundments	
  can	
  be	
  contaminated	
  with	
  chemicals,	
  barium,	
  strontium,	
  
heavy	
  metals,	
  radioactive	
  materials,	
  and	
  other	
  substances.	
  	
  

There	
  is	
  ample	
  evidence	
  of	
  spills,	
  leaks,	
  and	
  liner	
  tears	
  at	
  waste	
  pits	
  and	
  impoundments	
  across	
  
Pennsylvania	
  that	
  violate	
  current	
  Chapter	
  78	
  regulations,	
  in	
  particular	
  Sections	
  78.61,	
  78.62,	
  and	
  
78.63.	
  A	
  review	
  of	
  DEP	
  inspection	
  reports	
  (obtained	
  through	
  a	
  Right-­‐to-­‐Know	
  request)	
  indicate	
  that	
  
between	
  January	
  2010	
  and	
  August	
  2013,	
  DEP	
  issued	
  notices	
  of	
  violations	
  in	
  the	
  area	
  of	
  improper	
  
management	
  and	
  disposal	
  of	
  drill	
  cuttings	
  at	
  48	
  well	
  sites	
  statewide.	
  The	
  violations	
  were	
  issued	
  for	
  
a	
  range	
  of	
  problems,	
  such	
  as	
  structural	
  instability;	
  improper	
  encapsulation;	
  liner	
  holes,	
  tears,	
  and	
  
breaches;	
  leakage	
  of	
  fluid	
  into	
  springs,	
  ponds,	
  and	
  streams;	
  seepage	
  of	
  contaminated	
  fluids	
  to	
  the	
  
surface;	
  and	
  erosion	
  and	
  runoff	
  at	
  poorly	
  reclaimed	
  or	
  unreclaimed	
  pit	
  sites.	
   
	
  
Yet	
  even	
  these	
  documented	
  examples	
  of	
  environmental	
  harms	
  only	
  reflect	
  what	
  is	
  known	
  to	
  have	
  
occurred	
  and	
  instances	
  in	
  which	
  problems	
  were	
  recorded	
  by	
  DEP	
  as	
  violations.	
  Because	
  DEP	
  
remains	
  understaffed	
  and	
  underfunded	
  in	
  relation	
  to	
  the	
  expansion	
  of	
  the	
  industry	
  statewide,	
  it	
  is	
  
virtually	
  impossible	
  for	
  the	
  Department	
  to	
  detect,	
  let	
  alone	
  prevent,	
  such	
  problems.	
  	
  
	
  
In	
  a	
  2012	
  report	
  on	
  oil	
  and	
  gas	
  oversight	
  and	
  enforcement	
  (see	
  
http://enforcement.earthworksaction.org),	
  Earthworks	
  found	
  that	
  on	
  an	
  annual	
  basis,	
  the	
  vast	
  
majority	
  of	
  wells	
  in	
  Pennsylvania	
  go	
  uninspected,	
  operators	
  repeatedly	
  violate	
  the	
  same	
  rules	
  at	
  
multiple	
  sites,	
  and	
  when	
  inspectors	
  do	
  go	
  looking,	
  they	
  inevitably	
  find	
  problems.10	
  This	
  research	
  
applied	
  to	
  all	
  active	
  oil	
  and	
  gas	
  wells,	
  which	
  is	
  particularly	
  relevant	
  with	
  regard	
  to	
  waste	
  
management,	
  as	
  both	
  conventional	
  and	
  unconventional	
  drillers	
  in	
  Pennsylvania	
  continue	
  to	
  use	
  
impoundments	
  and	
  waste	
  pits	
  onsite	
  and	
  produce	
  waste	
  that	
  must	
  be	
  transported	
  and	
  disposed	
  
offsite.	
  
	
  
DEP	
  itself	
  clearly	
  acknowledges	
  the	
  inherent	
  environmental	
  risks	
  of	
  open	
  waste	
  pits—making	
  it	
  
illogical	
  and	
  dangerous	
  to	
  continue	
  to	
  allow	
  the	
  practice	
  under	
  Chapter	
  78.	
  In	
  a	
  letter	
  to	
  Marcellus	
  
Shale	
  gas	
  well	
  operators	
  dated	
  September	
  17,	
  2013	
  but	
  referring	
  to	
  information	
  requested	
  in	
  2010	
  
(obtained	
  through	
  a	
  Right-­‐to-­‐Know	
  request	
  and	
  attached	
  at	
  the	
  end	
  of	
  these	
  comments),	
  Scott	
  
Perry,	
  Director	
  of	
  the	
  DEP	
  Bureau	
  of	
  Oil	
  and	
  Gas	
  Management,	
  stated	
  that	
  “Department	
  inspectors	
  
have	
  been	
  documenting	
  a	
  number	
  of	
  violations	
  pertaining	
  to	
  the	
  operation	
  of	
  open	
  pits	
  used	
  for	
  the	
  
management	
  of	
  drilling	
  and	
  fracturing	
  fluids	
  at	
  Marcellus	
  Shale	
  wells	
  sites.	
  These	
  violations,	
  which	
  
have	
  included	
  both	
  the	
  over	
  topping	
  and	
  leaking	
  of	
  pits,	
  have	
  resulted	
  in	
  the	
  contamination	
  of	
  both	
  
soil	
  and	
  the	
  waters	
  of	
  the	
  Commonwealth.”	
  	
  
	
  
Director	
  Perry	
  also	
  emphasizes	
  the	
  importance	
  of	
  eliminating	
  pits:	
  “Several	
  Marcellus	
  Shale	
  well	
  
operators	
  have	
  expressed	
  a	
  desire	
  to	
  move	
  towards	
  a	
  pitless	
  drilling	
  and	
  fracturing	
  system	
  to	
  more	
  
effectively	
  manage	
  these	
  fluids	
  in	
  an	
  environmentally	
  sound	
  manner.	
  The	
  management	
  of	
  drilling	
  
and	
  fracturing	
  fluids	
  in	
  tanks,	
  rather	
  than	
  open	
  pits,	
  could	
  significantly	
  reduce	
  the	
  possibility	
  of	
  a	
  
release	
  of	
  industrial	
  waste	
  to	
  the	
  environment.”	
  

Unfortunately,	
  this	
  official	
  view	
  by	
  the	
  agency	
  in	
  charge	
  of	
  overseeing	
  oil	
  and	
  gas	
  operations	
  is	
  not	
  
reflected	
  in	
  the	
  proposed	
  Chapter	
  78	
  revisions.	
  One	
  critical	
  example	
  of	
  this	
  omission	
  is	
  Section	
  
78.56(11),	
  which	
  requires	
  that	
  pits	
  and	
  impoundments	
  be	
  only	
  20	
  inches	
  above	
  the	
  seasonal	
  high	
  
groundwater	
  table.	
  This	
  inexcusably	
  short	
  distance	
  gambles	
  with	
  water	
  quality	
  in	
  a	
  state	
  with	
  many	
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shallow	
  water	
  resources.	
  It	
  is	
  notable	
  that	
  other	
  states	
  require	
  greater	
  separation,	
  such	
  as	
  25	
  feet	
  in	
  
New	
  Mexico11,	
  5	
  feet	
  in	
  Louisiana12,	
  and	
  4	
  feet	
  in	
  Michigan.13  
	
  
Even	
  current	
  regulations	
  for	
  temporary	
  storage	
  and	
  disposal	
  of	
  residual	
  waste	
  onsite	
  are	
  clearly	
  
inadequate	
  to	
  prevent	
  the	
  myriad	
  of	
  environmental	
  problems	
  posed	
  by	
  pits.	
  It	
  is	
  therefore	
  
imperative	
  that	
  EQB	
  prohibit	
  the	
  continued	
  use	
  of	
  solidifiers,	
  dusting,	
  unlined	
  pits,	
  
attenuation,	
  or	
  other	
  “alternative	
  practices”	
  for	
  the	
  onsite	
  storage	
  or	
  disposal	
  of	
  drill	
  
cuttings	
  (Section	
  78.61(d),	
  as	
  well	
  as	
  the	
  use	
  of	
  alternate	
  liner	
  or	
  natural	
  materials	
  for	
  pits	
  
(Section	
  78.62(a)(11).	
  	
  

Statements	
  in	
  the	
  proposed	
  revisions	
  that	
  DEP	
  will	
  provide	
  a	
  “list	
  of	
  approved	
  solidifiers”	
  and	
  has	
  
to	
  approve	
  “the	
  material	
  and	
  the	
  installation	
  procedure	
  to	
  be	
  used”	
  are	
  simply	
  too	
  vague	
  to	
  be	
  
effective.	
  The	
  proposed	
  regulations	
  do	
  not	
  contain	
  any	
  information,	
  procedures,	
  protocols,	
  and	
  
analytical	
  data	
  (e.g.,	
  on	
  contaminant	
  levels,	
  corrosivity,	
  or	
  permeability)	
  on	
  which	
  the	
  Department	
  
would	
  base	
  its	
  determinations	
  and	
  issuance	
  of	
  permits.	
  	
  

In	
  turn,	
  it	
  is	
  impossible	
  to	
  know	
  whether	
  alternative	
  practices	
  and	
  materials	
  provide	
  “equivalent	
  or	
  
superior	
  protection”	
  and	
  would	
  not	
  result	
  in	
  pollution,	
  which	
  is	
  required	
  in	
  Sections	
  78.56(b),	
  
78.59(o),	
  78.58,	
  and	
  78.61(d).	
  As	
  currently	
  written,	
  there	
  is	
  no	
  reason	
  to	
  presume	
  that	
  this	
  
standard	
  would	
  be	
  met—leaving	
  unanswered	
  the	
  question	
  of	
  whether	
  operator	
  convenience	
  or	
  
preference	
  for	
  particular	
  products	
  would	
  become	
  a	
  determining	
  factor	
  for	
  DEP	
  in	
  allowing	
  
numerous	
  “exceptions	
  to	
  the	
  rules.”	
  

The	
  lack	
  of	
  specificity	
  and	
  transparency	
  regarding	
  allowable	
  onsite	
  waste	
  disposal	
  practices	
  
is	
  particularly	
  troubling	
  because	
  DEP	
  frequently	
  issues	
  waivers	
  for	
  “alternative	
  waste	
  
management	
  practices,”	
  a	
  process	
  that	
  should	
  be	
  prohibited	
  in	
  the	
  Chapter	
  78	
  revisions.	
  
Reviews	
  of	
  these	
  waivers	
  (issued	
  on	
  form	
  OG-­‐0071)	
  indicate	
  that	
  a	
  widespread	
  “alternative”	
  for	
  
waste	
  management	
  has	
  been	
  the	
  use	
  of	
  20	
  mil	
  pit	
  liners	
  to	
  contain	
  drilling,	
  exploration,	
  and	
  
production	
  wastes,	
  rather	
  than	
  the	
  thicker	
  30	
  mil	
  liner	
  required	
  in	
  Section	
  78.62.	
  DEP	
  approved	
  the	
  
practice	
  of	
  using	
  thinner	
  high	
  density	
  polyethylene	
  (HDPE)	
  liners	
  in	
  January	
  2009.14	
  Yet	
  such	
  HDPE	
  
liners	
  overall	
  have	
  only	
  been	
  given	
  a	
  rating	
  of	
  “fair”	
  for	
  puncture	
  performance,	
  installation	
  damage	
  
resistance,	
  and	
  stress	
  cracking	
  by	
  Geosynthtica.net,	
  as	
  well	
  as	
  lower	
  ratings	
  for	
  these	
  aspects	
  than	
  
the	
  Linear	
  Low-­‐Density	
  Polyethylene	
  (LDPE)	
  liners	
  required	
  in	
  some	
  other	
  states	
  (such	
  as	
  New	
  
Mexico).15	
   

Yet	
  not	
  long	
  after	
  DEP	
  approved	
  the	
  use	
  of	
  thin	
  HDPE	
  pit	
  liners,	
  Scott	
  Perry,	
  Director	
  of	
  the	
  DEP	
  
Bureau	
  of	
  Oil	
  and	
  Gas	
  Management,	
  stated	
  in	
  an	
  August	
  20,	
  2010	
  letter	
  to	
  well	
  operators	
  (obtained	
  
through	
  a	
  Right-­‐to-­‐Know	
  request	
  and	
  attached	
  at	
  the	
  end	
  of	
  these	
  comments)	
  that	
  “…pits	
  used	
  by	
  
operators	
  that	
  produce	
  gas	
  from	
  unconventional	
  shale	
  formations	
  to	
  dispose	
  of	
  residual	
  waste	
  must	
  
be	
  lined	
  with	
  an	
  impervious	
  liner	
  that	
  is	
  at	
  least	
  30	
  millimeters	
  [sic]	
  thick.	
  25	
  Pa.	
  Code	
  78.62(a)(l	
  0).	
  
DEP	
  will	
  be	
  rescinding	
  its	
  approval	
  to	
  use	
  20	
  millimeter	
  [sic]	
  liners	
  at	
  these	
  sites	
  through	
  a	
  notice	
  in	
  
the	
  Pennsylvania	
  Bulletin.	
  The	
  volume	
  of	
  material,	
  the	
  length	
  of	
  time	
  the	
  pits	
  are	
  in	
  use,	
  and	
  the	
  
potential	
  impacts	
  to	
  the	
  environment	
  from	
  leaking	
  pits	
  necessitate	
  this	
  action.”	
  	
  

However,	
  it	
  does	
  not	
  appear	
  that	
  the	
  allowance	
  of	
  a	
  thinner	
  pit	
  liner	
  was	
  in	
  fact	
  rescinded.	
  This	
  
leaves	
  in	
  place	
  the	
  option	
  for	
  drillers	
  to	
  apply	
  for	
  and	
  obtain	
  a	
  waiver	
  for	
  this	
  “alternative”	
  waste	
  
management	
  practice—one	
  that	
  DEP	
  has	
  itself	
  acknowledged	
  to	
  be	
  risky	
  and	
  inappropriate	
  for	
  
current	
  drilling	
  operations.	
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In	
  addition,	
  even	
  the	
  30	
  mil	
  liner	
  thickness	
  required	
  in	
  Pennsylvania’s	
  oil	
  and	
  gas	
  regulations	
  is	
  at	
  
best	
  anachronistic,	
  particularly	
  given	
  practices	
  in	
  some	
  other	
  states.	
  For	
  example,	
  Michigan	
  
recognizes	
  the	
  potential	
  for	
  pit	
  leakage	
  by	
  requiring	
  the	
  use	
  of	
  a	
  second	
  liner	
  to	
  encapsulate	
  the	
  
entire	
  pit,	
  not	
  just	
  its	
  contents.16	
  Colorado	
  specifies	
  that	
  liners	
  must	
  be	
  of	
  sufficient	
  thickness	
  and	
  
length	
  to	
  withstand	
  expansion,	
  contraction,	
  and	
  settling	
  of	
  the	
  underlying	
  earth,	
  and	
  in	
  some	
  
circumstances	
  must	
  be	
  60	
  mils	
  thick.17	
  Utah’s	
  regulations	
  indicate	
  the	
  need	
  for	
  a	
  minimum	
  of	
  60	
  
mils	
  for	
  primary	
  liners	
  and	
  a	
  minimum	
  of	
  40	
  mils	
  for	
  secondary	
  ones.18	
  	
  
	
  
Although	
  thinner	
  pit	
  liners	
  is	
  just	
  one	
  of	
  the	
  many	
  possible	
  “alternatives”	
  that	
  operators	
  in	
  
Pennsylvania	
  can	
  use,	
  it	
  exemplifies	
  the	
  risks	
  to	
  groundwater	
  and	
  soil	
  quality	
  that	
  are	
  not	
  
addressed	
  in	
  Chapter	
  78.	
  Inadequate	
  liners	
  are	
  particularly	
  concerning	
  because	
  the	
  proposed	
  
regulations	
  continue	
  to	
  allow	
  the	
  onsite	
  burial	
  of	
  residual	
  waste	
  pits—a	
  practice	
  that	
  should	
  
be	
  explicitly	
  prohibited	
  in	
  Sections	
  78.61	
  and	
  78.62.	
  	
  
	
  
This	
  “out	
  of	
  sight,	
  out	
  of	
  mind”	
  practice	
  may	
  be	
  convenient	
  for	
  operators	
  by	
  reducing	
  the	
  amount	
  of	
  
waste	
  they	
  have	
  to	
  truck	
  offsite	
  for	
  treatment	
  and	
  disposal.	
  But	
  experience	
  in	
  other	
  states	
  shows	
  
that	
  nearly	
  every	
  buried	
  pit	
  poses	
  a	
  threat	
  to	
  groundwater	
  and	
  soil	
  and	
  creates	
  a	
  potential	
  toxic	
  
legacy—the	
  costs	
  of	
  which	
  will	
  have	
  to	
  be	
  borne	
  by	
  landowners,	
  the	
  public,	
  and	
  the	
  environment	
  
long	
  after	
  the	
  companies	
  responsible	
  for	
  the	
  damage	
  have	
  left	
  the	
  site.	
  

DEP	
  is	
  not	
  taking	
  measures	
  to	
  prevent	
  the	
  environmental	
  risks	
  of	
  pit	
  burial	
  to	
  water	
  and	
  soil,	
  nor	
  
even	
  keeping	
  track	
  of	
  where	
  these	
  risks	
  might	
  arise.	
  DEP	
  does	
  not	
  require	
  operators	
  to	
  map	
  or	
  list	
  
the	
  location	
  and	
  volume	
  of	
  buried	
  pits,	
  maintain	
  a	
  database	
  (or	
  even	
  a	
  spreadsheet)	
  of	
  buried	
  pits,	
  
or	
  follow	
  any	
  protocols	
  to	
  monitor	
  whether	
  or	
  not	
  they	
  remain	
  solidified	
  and	
  impermeable	
  over	
  
time.	
  The	
  only	
  clear	
  documentation	
  of	
  whether	
  a	
  pit	
  has	
  been	
  buried	
  is	
  well	
  restoration	
  records,	
  
which	
  are	
  kept	
  in	
  individual	
  paper	
  well	
  files	
  at	
  regional	
  DEP	
  offices.	
  But	
  operators	
  are	
  not	
  required	
  
to	
  file	
  these	
  reports	
  until	
  after	
  the	
  last	
  well	
  on	
  a	
  site	
  is	
  completed	
  and	
  can	
  request	
  a	
  restoration	
  
extension	
  of	
  up	
  to	
  two	
  years.	
  As	
  a	
  result,	
  it	
  can	
  take	
  years	
  for	
  the	
  Department	
  and	
  the	
  public	
  to	
  have	
  
access	
  to	
  information	
  about	
  whether	
  pits	
  have	
  been	
  buried	
  on	
  a	
  site—even	
  though	
  they	
  may	
  be	
  
close	
  to	
  a	
  wetland,	
  stream,	
  backyard,	
  or	
  farm	
  field. 
	
  
Finally,	
  based	
  upon	
  a	
  written	
  opinion	
  from	
  the	
  Environmental	
  Protection	
  Agency	
  in	
  Region	
  10,	
  pit	
  
liners	
  are	
  non-­‐exempt	
  waste	
  under	
  the	
  U.S.	
  Resource	
  Recovery	
  and	
  Conservation	
  Act	
  (RCRA)	
  and	
  
must	
  be	
  disposed	
  of	
  accordingly.19 Therefore,	
  the	
  proposed	
  regulations	
  cannot	
  allow	
  that	
  these	
  
liners	
  be	
  buried	
  on	
  site.	
  

Similarly,	
  the	
  burial	
  of	
  tanks	
  used	
  to	
  store	
  liquid	
  waste	
  should	
  be	
  prohibited	
  under	
  Section	
  
78.57,	
  as	
  tanks	
  may	
  corrode	
  and	
  leak.	
  It	
  is	
  worth	
  noting,	
  however,	
  that	
  the	
  requirements	
  that	
  
operators	
  provide	
  to	
  DEP	
  a	
  list	
  of	
  locations	
  of	
  buried	
  tanks	
  and	
  remove	
  them	
  within	
  three	
  years	
  at	
  
least	
  offers	
  an	
  opportunity—albeit	
  limited	
  and	
  insufficient—to	
  prevent	
  or	
  remediate	
  
environmental	
  impacts.	
  That	
  aspect	
  of	
  DEP’s	
  mandate	
  is	
  completely	
  ignored	
  when	
  it	
  comes	
  to	
  
buried	
  pits	
  containing	
  drill	
  cuttings	
  and	
  residual	
  waste.	
  	
  

Section	
  78.63	
  should	
  be	
  removed	
  in	
  order	
  to	
  prohibit	
  the	
  land	
  application	
  of	
  residual	
  waste	
  
and	
  drill	
  cuttings,	
  a	
  practice	
  that	
  poses	
  risks	
  to	
  water,	
  soil,	
  and	
  aquatic	
  life,	
  particularly	
  if	
  the	
  
waste	
  has	
  not	
  been	
  subjected	
  to	
  rigorous	
  chemical	
  analysis.	
  Land	
  application	
  inevitably	
  leads	
  to	
  
pollution	
  from	
  waste	
  runoff,	
  particularly	
  in	
  a	
  state	
  like	
  Pennsylvania	
  that	
  has	
  frequent	
  rain,	
  shallow	
  
groundwater	
  sources,	
  widespread	
  reliance	
  on	
  private	
  well	
  water,	
  and	
  a	
  sloped/hilly	
  landscape.	
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In	
  light	
  of	
  these	
  on-­‐the-­‐ground	
  realities,	
  the	
  currently	
  required	
  setbacks	
  for	
  land	
  spreading	
  of	
  drill	
  
cuttings	
  in	
  Section	
  78.61(b)	
  for	
  water	
  supplies	
  (200	
  feet)	
  and	
  water	
  bodies	
  and	
  wetlands	
  (100	
  feet)	
  
are	
  so	
  limited	
  as	
  to	
  be	
  meaningless,	
  particularly	
  in	
  the	
  absence	
  of	
  testing	
  or	
  studies	
  showing	
  that	
  
such	
  setbacks	
  are	
  effective.	
  One	
  indication	
  that	
  they	
  are	
  not	
  is	
  Oklahoma’s	
  regulation	
  (in	
  place	
  since	
  
2003)	
  that	
  land	
  application	
  of	
  waste	
  is	
  prohibited	
  within	
  300	
  feet	
  of	
  private	
  water	
  wells	
  and	
  within	
  
one-­‐quarter	
  of	
  a	
  mile	
  from	
  municipal	
  wells.20	
  

The	
  use	
  of	
  brine	
  for	
  dust	
  suppression,	
  de-­‐icing,	
  and	
  road	
  stabilization	
  should	
  be	
  prohibited	
  
under	
  Section	
  78.70.	
  Brine	
  from	
  even	
  conventional	
  wells	
  can	
  push	
  salinity	
  loads	
  excessively	
  high.	
  
DEP	
  has	
  never	
  proven	
  the	
  safety	
  of	
  this	
  practice,	
  nor	
  whether	
  the	
  parameters	
  for	
  chemical	
  analysis	
  
and	
  application	
  contained	
  in	
  the	
  regulations	
  provide	
  sufficient	
  protection	
  of	
  waterways,	
  vegetation,	
  
and	
  soil.	
  In	
  addition,	
  codification	
  of	
  this	
  regulation	
  in	
  Chapter	
  78	
  would	
  allow	
  DEP	
  to	
  evade	
  its	
  own	
  
beneficial	
  use	
  requirements,	
  as	
  a	
  waste	
  management	
  permit	
  for	
  brine	
  spreading	
  has	
  never	
  been	
  
publicly	
  issued	
  for	
  review	
  and	
  adopted	
  accordingly.	
  	
  

As	
  emphasized	
  at	
  the	
  beginning	
  of	
  these	
  comments,	
  Earthworks	
  supports	
  efforts	
  by	
  both	
  operators	
  
and	
  regulators	
  to	
  phase	
  out	
  open	
  pits	
  and	
  adopt	
  the	
  use	
  of	
  closed	
  waste	
  storage	
  and	
  processing	
  
systems.	
  However,	
  the	
  proposed	
  regulations	
  do	
  not	
  sufficiently	
  define	
  allowable	
  modular	
  and	
  
aboveground	
  waste	
  structures,	
  nor	
  consider	
  whether	
  their	
  use	
  should	
  be	
  restricted	
  or	
  
prohibited	
  under	
  certain	
  conditions.	
  These	
  gaps	
  must	
  be	
  corrected	
  before	
  Chapter	
  78	
  
revisions	
  are	
  finalized.	
  

Specifically,	
  Section	
  78.56(a)	
  allows	
  for	
  “other	
  approved	
  storage	
  structures”	
  and	
  Section	
  78.57(d)	
  
allows	
  for	
  “other	
  above	
  ground	
  storage	
  structures.”	
  As	
  noted	
  above	
  with	
  regard	
  to	
  pits,	
  such	
  
language	
  is	
  too	
  vague	
  to	
  be	
  effective.	
  The	
  proposed	
  regulations	
  should	
  specify	
  the	
  procedures,	
  
information,	
  and	
  data	
  that	
  DEP	
  would	
  use	
  to	
  determine	
  whether	
  or	
  not	
  these	
  “other”	
  structures	
  
would	
  ensure	
  protection	
  of	
  water	
  and	
  air	
  quality.	
  	
  

Even	
  though	
  closed	
  containment	
  systems	
  are	
  preferable,	
  it	
  would	
  be	
  foolhardy	
  to	
  presume—as	
  the	
  
proposed	
  regulations	
  largely	
  do—that	
  any	
  form	
  they	
  take	
  would	
  be	
  risk-­‐free.	
  Because	
  all	
  facilities	
  
that	
  hold	
  flowback	
  water,	
  brine,	
  and	
  other	
  gas	
  wastes	
  can	
  pose	
  threats	
  to	
  the	
  environment,	
  they	
  
require	
  strong,	
  detailed	
  regulations	
  and	
  consistent	
  oversight.	
  For	
  tanks	
  to	
  be	
  beneficial,	
  their	
  
location	
  and	
  size	
  must	
  be	
  appropriate	
  for	
  the	
  site	
  in	
  question.	
  They	
  also	
  must	
  have	
  sufficient	
  
containment	
  to	
  prevent	
  leaks	
  and	
  subsequent	
  water	
  and	
  soil	
  contamination,	
  be	
  consistently	
  and	
  
properly	
  maintained,	
  and	
  have	
  systems	
  to	
  prevent	
  air	
  emissions	
  and	
  filter	
  pollutants	
  (particularly	
  if	
  
they	
  are	
  vented).	
  Unfortunately,	
  such	
  aspects	
  are	
  not	
  addressed	
  in	
  the	
  proposed	
  regulations.	
  	
  	
  	
  	
  	
  

Yet	
  problems	
  related	
  to	
  land	
  disturbance	
  and	
  air	
  and	
  water	
  quality	
  will	
  inevitably	
  arise	
  as	
  
operators	
  develop	
  and	
  expand	
  the	
  use	
  of	
  closed	
  waste	
  containment	
  and	
  processing	
  systems.	
  Some	
  
operators	
  in	
  Pennsylvania	
  are	
  already	
  pursuing	
  the	
  construction	
  of	
  large	
  “tank	
  farms”	
  and	
  “tank	
  
pads”—yet	
  the	
  proposed	
  regulations	
  do	
  not	
  even	
  acknowledge	
  or	
  address	
  these	
  facilities.	
  Yet	
  such	
  
facilities	
  could	
  be	
  used	
  to	
  collect,	
  store,	
  process,	
  and	
  transfer	
  millions	
  of	
  gallons	
  of	
  waste	
  at	
  a	
  time,	
  
service	
  dozens	
  or	
  more	
  wells	
  across	
  a	
  wide	
  geographic	
  area,	
  and	
  require	
  an	
  expansive	
  network	
  of	
  
roads	
  and	
  pipelines.	
  	
  

Given	
  this,	
  the	
  proposed	
  regulations	
  should	
  clarify	
  that	
  operators	
  would	
  be	
  required	
  to	
  obtain	
  a	
  
Waste	
  Management	
  Permit	
  (WMGR	
  123)	
  for	
  tank	
  facilities	
  (a	
  point	
  that	
  was	
  discussed	
  at	
  the	
  April	
  
23,	
  2013	
  Technical	
  Advisory	
  Board	
  meeting	
  on	
  the	
  Chapter	
  78	
  revisions),	
  as	
  well	
  as	
  any	
  other	
  
relevant	
  permits	
  and	
  requirements	
  related	
  to	
  erosion	
  and	
  sedimentation	
  control,	
  land	
  disturbance,	
  
setbacks,	
  water	
  and	
  air	
  quality,	
  and	
  other	
  concerns.	
  DEP	
  should	
  also	
  consider	
  whether	
  tank-­‐based	
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facilities	
  would	
  be	
  large	
  enough	
  or	
  constructed	
  in	
  such	
  a	
  way	
  as	
  to	
  require	
  regulation	
  under	
  25	
  Pa.	
  
Code	
  Chapter	
  105,	
  for	
  example	
  with	
  regard	
  to	
  an	
  environmental	
  assessment,	
  water	
  obstruction	
  and	
  
encroachment	
  permit,	
  or	
  design	
  criteria.	
  If	
  so,	
  appropriate	
  language	
  would	
  need	
  to	
  be	
  developed	
  for	
  
inclusion	
  in	
  Chapter	
  78	
  regulations.	
  	
  

In	
  the	
  context	
  of	
  all	
  types	
  and	
  stages	
  of	
  waste	
  management,	
  it	
  is	
  troubling	
  that	
  a	
  clear	
  definition	
  of	
  
“freshwater”	
  is	
  missing	
  from	
  the	
  proposed	
  regulations.	
  The	
  term	
  “freshwater”	
  should	
  be	
  
included	
  in	
  the	
  definitions	
  section	
  of	
  the	
  proposed	
  regulations	
  to	
  clarify	
  that	
  it	
  comprises	
  
uncontaminated	
  sources	
  that	
  are	
  part	
  of	
  the	
  natural	
  hydrologic	
  cycle,	
  including	
  underground	
  
sources	
  of	
  drinking	
  water	
  protected	
  under	
  the	
  Safe	
  Drinking	
  Water	
  Act.	
  As	
  currently	
  written	
  in	
  
Section	
  78.1,	
  freshwater	
  impoundments	
  could	
  be	
  used	
  hold	
  “surface	
  water,”	
  “groundwater,”	
  and	
  
“other	
  Department	
  approved	
  substances”—the	
  latter	
  being	
  vague	
  enough	
  to	
  allow	
  operators	
  to	
  use	
  
impoundments	
  permitted	
  for	
  freshwater	
  to	
  store	
  and	
  treat	
  fluids	
  that	
  contain	
  toxic	
  substances	
  such	
  
as	
  effluent,	
  mining	
  water,	
  or	
  recycled	
  flowback.	
  This	
  would	
  in	
  turn	
  pose	
  potential	
  environmental	
  
risks	
  similar	
  to	
  those	
  caused	
  by	
  waste	
  pits	
  and	
  impoundments.	
  	
  

Finally,	
  Earthworks	
  strongly	
  encourages	
  EQB	
  to	
  take	
  the	
  steps	
  necessary	
  to	
  regulate	
  
flowback	
  and	
  produced	
  water	
  through	
  Chapter	
  78	
  in	
  accordance	
  with	
  Subtitle	
  C	
  of	
  the	
  U.S.	
  
Resource	
  Conservation	
  and	
  Recovery	
  Act	
  (RCRA).	
  	
  

More	
  than	
  25	
  years	
  ago,	
  the	
  EPA	
  determined	
  that	
  exploration	
  and	
  production	
  (E&P)	
  wastes	
  would	
  
receive	
  a	
  categorical	
  exemption	
  from	
  Subtitle	
  C	
  of	
  the	
  Resource	
  Conservation	
  and	
  Recovery	
  Act.21	
  
Most	
  states	
  have	
  incorporated	
  this	
  exemption	
  into	
  their	
  own	
  oil	
  and	
  gas	
  regulations,	
  including	
  
Pennsylvania,	
  which	
  classifies	
  all	
  wastewater	
  from	
  industrial	
  operations	
  as	
  nonhazardous.22	
  	
  
However,	
  the	
  RCRA	
  exemption	
  was	
  established	
  long	
  before	
  the	
  advent	
  of	
  high	
  volume	
  horizontal	
  
hydraulic	
  fracturing	
  now	
  practiced	
  across	
  Pennsylvania	
  and	
  the	
  United	
  States,	
  and	
  long	
  before	
  the	
  
oil	
  and	
  gas	
  industry	
  routinely	
  produced	
  large	
  amounts	
  of	
  wastewater	
  and	
  solid	
  waste	
  containing	
  
high	
  levels	
  of	
  salt,	
  chemicals,	
  and	
  NORM.	
   

Importantly,	
  even	
  at	
  the	
  time	
  that	
  the	
  exemption	
  was	
  established,	
  EPA	
  acknowledged	
  that	
  
regulation	
  of	
  certain	
  E&P	
  waste	
  streams	
  as	
  hazardous	
  would	
  otherwise	
  be	
  appropriate,	
  stating	
  that	
  
“It	
  is	
  clear	
  that	
  some	
  portions	
  of	
  both	
  the	
  large-­‐volume	
  and	
  associated	
  waste	
  would	
  have	
  to	
  be	
  
treated	
  as	
  hazardous	
  if	
  the	
  Subtitle	
  C	
  exemption	
  were	
  lifted.”23	
  

This	
  perspective	
  has	
  been	
  supported	
  by	
  a	
  number	
  of	
  recent	
  news	
  reports	
  and	
  studies	
  that	
  have	
  
documented	
  toxicity	
  and	
  ignitability	
  levels	
  high	
  enough	
  to	
  trigger	
  RCRA,	
  were	
  it	
  not	
  for	
  the	
  
exemption.	
  For	
  example,	
  in	
  2002,	
  the	
  California	
  Department	
  of	
  Toxic	
  Substances	
  Control	
  found	
  that	
  
11	
  percent	
  of	
  oil	
  waste	
  samples	
  tested	
  exceeded	
  flashpoint	
  regulatory	
  thresholds.24	
  As	
  early	
  as	
  
2003,	
  federal	
  regulators	
  became	
  aware	
  that	
  E&P	
  wastes	
  can	
  spontaneously	
  combust;	
  in	
  January	
  of	
  
that	
  year,	
  a	
  Texas	
  collection	
  pit	
  of	
  E&P	
  waste	
  ignited	
  when	
  hydrocarbon	
  vapors	
  interacted	
  with	
  
sediments	
  and	
  water	
  in	
  the	
  pit.25	
  In	
  May	
  2006,	
  a	
  natural	
  gas	
  condensate	
  tank	
  and	
  pit	
  operated	
  by	
  
Encana	
  in	
  Colorado	
  caught	
  fire	
  and	
  burned	
  for	
  five	
  hours.26	
  In	
  April	
  2010,	
  a	
  wastewater	
  
impoundment	
  in	
  Washington	
  County,	
  Pennsylvania	
  ignited,	
  reportedly	
  shooting	
  flames	
  100	
  feet	
  in	
  
the	
  air.27	
  

In	
  addition,	
  some	
  chemicals	
  have	
  exhibited	
  toxicity	
  characteristics	
  that	
  would	
  normally	
  require	
  
management	
  as	
  a	
  hazardous	
  waste	
  if	
  they	
  were	
  not	
  otherwise	
  exempt	
  under	
  RCRA.	
  The	
  EPA	
  has	
  
developed	
  the	
  Toxicity	
  Characteristic	
  Leaching	
  Procedure	
  (TCLP)	
  to	
  estimate	
  the	
  leaching	
  potential	
  
of	
  waste	
  and	
  has	
  codified	
  a	
  series	
  of	
  regulatory	
  thresholds	
  based	
  upon	
  contaminant	
  concentrations	
  
to	
  determine	
  which	
  wastes	
  exhibit	
  the	
  characteristic	
  of	
  toxicity.28	
  A	
  2009	
  study	
  analyzing	
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constituents	
  of	
  flowback	
  in	
  West	
  Virginia	
  and	
  Pennsylvania	
  revealed	
  detections	
  of	
  both	
  barium	
  and	
  
BTEX	
  chemicals	
  (i.e.,	
  benzene,	
  toluene,	
  ethylbenzene,	
  and	
  xylene)	
  in	
  excess	
  of	
  TCLP	
  regulatory	
  
thresholds.29	
  

In	
  sum,	
  ignoring	
  the	
  applicability	
  of	
  RCRA	
  to	
  the	
  increasingly	
  common	
  realities	
  in	
  oil	
  and	
  gas	
  fields,	
  
including	
  in	
  Pennsylvania,	
  effectively	
  implies	
  that	
  weak	
  environmental	
  regulation	
  on	
  the	
  federal	
  
level	
  renders	
  acceptable	
  equally	
  weak	
  regulation	
  on	
  the	
  state	
  level.	
  	
  

Both	
  the	
  hazardous	
  waste	
  loophole	
  in	
  RCRA	
  and	
  other	
  shortcomings	
  in	
  the	
  proposed	
  revisions	
  to	
  
Chapter	
  78	
  discussed	
  above	
  may	
  reflect	
  a	
  wish	
  on	
  the	
  part	
  of	
  Pennsylvania’s	
  government	
  to	
  
promote	
  oil	
  and	
  gas	
  development.	
  But	
  such	
  reasoning	
  directly	
  contradicts,	
  and	
  must	
  not	
  be	
  allowed	
  
to	
  trump,	
  the	
  EQB	
  and	
  the	
  DEP’s	
  shared	
  mandate	
  to	
  protect	
  health	
  and	
  the	
  environment	
  by	
  
adopting	
  strong,	
  effective	
  regulations	
  and	
  ensuring	
  that	
  they	
  are	
  followed.	
  

Thank	
  you	
  for	
  your	
  time	
  and	
  attention.	
  Please	
  feel	
  free	
  to	
  contact	
  me	
  with	
  any	
  questions	
  or	
  if	
  you	
  
need	
  additional	
  information.	
  

Sincerely,	
  

	
  
Nadia	
  Steinzor	
  
Eastern	
  Program	
  Coordinator,	
  Earthworks	
  Oil	
  &	
  Gas	
  Accountability	
  Project	
  
PO	
  Box	
  149	
  
Willow,	
  NY	
  	
  12495	
  
nsteinzor@earthworksaction.org;	
  202-­‐887-­‐1872,	
  ext.	
  109	
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