STATE OF NEW YORK
EXECUTIVE CHAMBER
ALBANY 12224

April 20, 2012

Thomas Cluderay

Assistant General Counsel
Environmental Working Group
1436 U Street NW, Suite 100
Washington, DC 20005

Dear Mr. Cluderay:

We have received your check for $21.50 to cover photocopying fees for documents that
respond to your Freedom of Information Law request dated March 6, 2012.

Enclosed please find the responsive documents referenced in my letter dated April 10,
2012.

As a result of the foregoing decision you have a right to appeal pursuant to Public Officers
Law §89(4). Your written appeal must be submitted no later than 30 days after you receive the
requested documents to: FOIL Appeals Officer, Executive Chamber, State Capitol, Albany, New
York 12224.

Very truly yours,

Justin C. Levin
FOIL Counsel
Records Access Officer
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Testimony of Paul Hartman
Director of State Government Relations
Chesapeake Energy Corporation

Before the New York State Senate Committee on Environmental Conservation
Public Hearing on Waste Water and Drill Cuttings Produced
From Natural Gas Development

December 12, 2011

Chairman Gristani and members of the Senate Environmental Conservation Committee, thank
you for the opportunity to address you today on the matter of produced water and drill cuttings
disposal as it relates to natural gas drilling and hydraufic fracturing. My name is Paul Hartman.
I am the Director of State Government Relations for Chesapeake Energy Corporation,

Chesapeake Energy Corporation is the second largest producer of natural gas, a top 15
producer of cil and natural gas liquids and the most active driller of new wells in the United
States. Headquartered in Oklahoma City, the company’s operations are focused on discovering
and developing uncenventional natural gas and oil fields cnshore in the U.S. Chesapeake cwns
leading positions in the Barnett, Haynesville, Bossier, Marcellus and Pearsall natural gas shale
plays and in the Granite Wash, Cleveland, Tonkawa, Mississippi Lime, Bone Spring, Avalon,
Wolfcamp, Wolfberry, Eagle Ford Niobrara, Three Forks/Bakken and Utica unconvential liquids
plays. The company has also vertically integrated its operations and owns substantial

" midstream, compression, drilling, trucking, pressure pumping and other oilfield service assets,

Due to time constraints, my testimony today will focus on Chesapeake's water recycling and
reuse program — Agua Renew,

Water is an important and highly valued resource and Chesabeake takes its use very seriously.
First, I'd like to share with you a couple of important facts. It is very rarely reported and often
overlooked that deep shate natural gas is one of the most water efficient energy resources.
Producing natural gas uses 5 times less water than what is used to produce coal and 1000

" times less than what is used for ethanol.

One of the major advances in the process of developing our natural gas reseurces in recent
years that has resulted in significant conservation of our water resources is the advent of
recycling and reuse of flowback and produced water by the industry. In recent years, water
recycling, particularly in neighboring Pennsylvania, has been transformed from a frend to an
essential operational procedure.

Recycling produced water reduces the impact on local water supplies, which franslates into less
truck traffic which means reduced road infrastructure wear and fear from water tanker frucks.

Founded under the concept of water recovery and reuse, Chesapeake‘s Agqua Renew program
is utiizing state-of-the-art technology in an effort to recycle produced water. This naturally
occurring water is generally laden with various minerals and travels from the producing




formation through the wellbore to the surface with natural gas during the completion and
production operations. The quality of produced water differs greatly with varying amounts of
salf, sand or silf, depending on the formation in which it is found. Pue to its normally high salt
content, reuse in completion operations had been considered impossible by the industry for a
iong time.

Chesapeake began to intently focus on water reclamation and conservation after a 2006-2007
drought in the Barnett Shale in Texas. The drought had an obvious affect cn Chesapeake’s
drilling and completion aciivities, to accompany the impacts on other industries and residents
throughout the region. From that experience, and Chesapeake’s involvement in the Barnett
Shale Water Conservation and Management Committee, the company entered into an
agreement with the City of Fort Worth to study water evaporation systems as a potential way to
reduce the amount of produced water being injected into saltwater disposal wells, which was the
preferred disposal technique. Using an Evaporative Reduction and Soclidification System
(EVRAS) to capture heat generated by natural gas compressor stations, an energy source that
would typically be wasted,a portion of the produced water is then filtered and reduced to water
vapor. The resuiting clean vapor is then released into the atmosphere where it enters the
normal hydrologic cycle.

Since this preliminary reclamation project, Chesapeake’s focus on reuse and water
conservation has become a company-wide endeavor, stretching from the Barnett Shale in North
Texas to northern Pennsylvania. In fact, the Aqua Renew program is helping to change the
long-standing industry assumptions that produced water is unusable. As referenced previously,
it was a loeng-standing industry supposition that using anything other than freshwater with a clay
contral additive down hole would harm the ullimate potential of the well. As a result, operators
had previously only used freshwater resources in drilling and completion procedures.
Chesapeake decided to challenge and tests that theory and see if it was true or if there was in
fact a limit to how much recycled water could be used without compromising the weil production.

At each well site, produced water is collected and stored in on-site holding tanks before
being transferred to central filtration locations. Our current methods of fluid treaiment
use both chemical and physical methods. The fluids from our drilling operations are
treated though a filter press, which requires some chemical additions to adjust fluid
parameters such as pH. Agua Renew also uses flocculating agents to assist in
removing the solids from the fluid. The physical treaiment utilizes a back washable
system, which filters out the suspended solids larger than 20 microns.

The filtered water is then either stored in on-site tanks or transported to the next well
scheduled for hydraulic fracturing, commonly referred fo as fracing. The water is tested
for salt content and total hardness to determine the rate at which it can be blended with
freshwater to ensure proper quality and quantity for reuse.

Chesapeake still has to mix the recycled produced water with freshwater in order to ensure the
proper mixture for fracturing, but every gallon of proeduced water filtered and reused is one less
gallen of water that has to be permitted disposal location or facility and one less gallon of fresh
water that has to be sourced.




To date, Chesapeake still hasn't found a limit for the reuse of recycled water. In fact, the
company's northern and central districts of its Eastern Division operations are treating and
recycling 100% of the initial produced water from the flowback process. We believe that water
can be recycled indefinitely as it is mixed with fresh water during the fracturing process.

The fracturing process uses an average of 6 million gallons of water per well, depending on
several factors such as the number of stages of fractures to be completed in the lateral of the
well.

Through the second guarter of 2011, Chesapeake had four Aqua Renew sites recycling drilling
and production fluids in Pennsylvania under a OG71 permit issued by the Department of
Environmental Protection (DEP) Qil & Gas Division. This past summer, the Commonwealth
changed the permit requirement to require a new permit ~ the WMGR-123 permif - which is
managed by the Waste Management Division of the Pennsylvania DEP. All future fluid
processing sites will require the WMGR-123 permit. | have included a copy of this permit with
my testimony for your reference. The OG71 permit will remain available in Pennsylvania;
however allowable activities under this permit will be limited to the utilization of the recycled
water on the well pad at which it was processed.

Chesapeake has established a program of periodic measurement of the radioactivity of the
recycled water and has found no increase in radioactivity-over the background data. We also
measure the radioactive level of every load of solids which has been filtered from the produced
waters (as required per our permit) and have found no load of solids which exceed the limits set
under the state operating permit. Currently, all filtered solids are trucked to a rail siding in
Meshoppen, PA and taken to Ohio for disposal in a andfill.  The filtered solids are once again
checked for abnormal radioactivity at the {andfill before final disposal.

On average, this process is able to filter and reuse more than 10 million gallons of
produced water a month in Marcellus Shale fracturing operations. in 2010 alone,
Chesapeake recycled 83 million gallons of produced water. With such large volumes of
recycled water, the company is seeing more than just environmental advantages. Our
accounting department has estimated that this aspect of the process is saving an
average of $12 million a year in the Eastern Division alone. The program is garnering
results like these throughout our shale plays and subsequently the Aqua Renew program is
expecied to continue to grow.

Chesapeake is always evaluating new technology on our own and through partnerships like the
one we have with the Barnett Shaie Water Conservation Group and others. Currently, in
Pennsylvania our biggest challenge to enhancing our recycling and reuse efforts is obtaining the
permits for the development of additional fluid processing sites, and avoiding the potential for
exceeding current filtration capacities.

However, | must take this opportunity to appeal to the Committee that innovation and
technological advancement are only possible through a flexible reguiatory and statutory regime
that does not lock industry into yesterday’s technology, best practices or common practices. In
April of this year, the PA DEP requested that all natural gas drilling operators cease
delivering wastewater from shale gas extraction to permitted wastewater treatment
facilities in the Commonwealth. Chesapeake and all operators active in the Marcellus



Shale Coalition have made extensive efforts to meet that objective, predominately
through the expansive reuse and recycling of produced water. Meeting the goal of near
universal recycling and reuse can be impeded by burdensome and overly prescriptive
regulations or legislatively stipulated best management practices. | would advise the
Committee to examine the overall impact of any new proposals in regards to
wastewater treatment, recycling and reuse to determine the effectiveness of the policy
and the creation of any additional barriers to sound water management and
conservation practices that have been developed by industry leaders such as
Chesapeake over the past several years.

Please remember that only 5-8 years ago, the conventional wisdom dictated that produced
water could not be recycled and reused and today, in our Marcellus North operations, we are in
fact recycling and reusing 100% of the initial produced water from the flowback process.

in closing, it is with great pride that Chesapeake can share with you that the filtration/recycling
process we are utilizing is working quite well in Pennsylvania. The utilization of recycled water
in our fracturing process has not had negative impact on well productivity and our fluid waste
treatment capability creates a closed loop system which has no impact to the fresh water, rivers
and streams in Pennsylvania. '

[ thank you for the opportunity to address the Committee today on this important issue. Please
rest assured that Chesapeake stands ready (o assist the Chairman and the Committee on this
and any other issue pertaining to the responsible development of cur natural gas resources.
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Mike Brownell
Senior Director — State Environmental and Regulatery Affairs

Commissioner Joseph Martens

Attn: dSGE|S Comiments

New York State Department of Environmental Conservation
625 Broadway

Albany, NY 12233-6510

Re: Comments on (1) Revised Draft Supplemental Generic Environmental Impact
Statement on the Qil, Gas and Solution Mining Regulatory Program (“rdSGEIS"),
(2) Proposed Regulations Regarding High-Volume Hydraulic Fracturing
(*Proposed HVHF Regulations”), and {3) Proposed State Pollutant Discharge
Elimination System General Permit for Stormwater Discharges from High-Volume
Hydraulic Fracturing (“Proposed SPDES General Permit”)

Dear Commissioner Martens:

Chesapeake Energy Corporation ("Chesapeake") is the second-largest producer of
natural gas and the most active driller of new wells in the United States. Using state-of-
the-art techniques, Chesapeake focuses on discovering and developing unconventional
onshore gas fields in a safe, efficient, and environmentally-friendly manner. As a result,
it is at the forefront of developing some of the country’s {and, therefore, the world's)
largest gas fields, including the Marcellus, Haynesville, Barneti, and Bossier shale
plays. Chesapeake believes that domestic natural gas — a clean-burning fuel that is
exfraordinarily plentiful in the United States — can become the primary solution to many
of the country's most challenging environmental and energy issues.

New York is the location of a large portion of the Marcellus shale, and Chesapeake
holds substantial gas lease acreage there. Chesapeake, therefore, nas a strong
interest in the manner in which the state regulates the exploration and development of
natural gas.

Chesapeaxe thanks the New York State Department of Environmental Conservation
("DEC") for its considerafion and the opportunity to submit these comments on the
rdSGEIS, proposed HVHF regulations, and the proposed SPDES General Pemit.
Additionally, Chesapeake has been working with the Indeperdent Oil and Gas
Association of New York ("IOGA NY"} and supports the comments submitted by IOGA
NY to the DEC on the rdSGEIS and the associated proposed regulations.

We hope that they will be received and accepted in the spirit in which they are offered —
that is, in the hope of improving the draft regulatory package in order to establish



standards that are protective of New York's environmental resources while at the same
time allowing for efficient development of the valuabie shaie gas resources that are
vitally important to New York and the nation.

Given the long-term projections of low natural gas prices, as well as the existence of
more profitable plays and more reasonable regulatory environments on federal lands
and in neighboring states, it is difficult to foresee industry making the significant
investments necessary to develop the shale gas resources in New York if the excess
costs and delays in this draft are not addressed. As a result, Chesapeake is deeply
concerned that the proposed requirements, if adopted in their present form, would
effectively kill natural gas development from shale formations in New York State.

Sincerely,

R VN

Michael G. Brownell

Senior Director, State Environmental and Regulatory Affairs
Chesapeake Energy Corporation

6100 N. Western Avenue

Oklahoma City, Oklahoma 73118

Chesapeake Energy Corporatien
P.0O. Box 18496 « Oklahomz City, OK 73154-0496 « 6100 N. Western Avenue » Oklahoma City, OK 73118
405.935.1733 - fax 405.849.1733 - mike, brownelli{@chk.com
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PREEMPTION OF LOCAL LAWS
UNDER ECL § 23—03(}3(2)

Local municipalities do not retain any authority to regulate the oil and gas industry
through land use (i.e., zoning) or other local laws purportedly based on public health, safety and
welfare.

Plain language

The provisions of this article shall supersede all local laws or
ordinances relating fo the regulation of the oil, gas and solution
mining industries; but shall not supersede local government
Jurisdiction over local roads or the rights of local governruents under
the real property tax law. ECL § 23-0303(2) (emphasis added).

On its face, this provision is a broad, all encompassing directive that limits the regulation
of oil, gas and solution mining industries to the exclusive provenance of the Department of
Environmental Conservation (“DEC™). Significant in this regard is the language referencing
supersedure of “local laws or ordinances.” Of course, the most common type of ordinance is a
zoning ordinance. By its plain language, the statute’s express exclusion of two discrete subject
areas (i.e., roads and property taxes) renders all other matters that are related or subject to the oil,
gas and solution mining industry within the scope of this supersedure provision. And the fact
that the statute speaks to limiting the “jurisdiction” of municipalities to these discrete areas is
further evidence of the broad preemptive effect.

The “regulation” of the oil, gas solution mining industry is determined by Article 23 of
the ECL, its implementing regulations and the GEIS as is currently being supplemented by the
DEC. And, telling, this includes the location of wells.

Legislative Intent

New York’s Oil, Gas and Solution Mining Law was enacted to appropriately regulate in a
uniform manner across the state the development, production and utilization of oil and gas
resources in order to prevent waste, maximize recovery and protect the correlative rights of all
landowners and the general public.

It was amended in 1981 to address the litany of problems facing the industry, specifically
including these concerning local control. In exchange for local preemption, municipalities were
given two “carrots:” (1) an oil and gas fund to compensate local governments for damages -
- related to oil and gas ac'fmtles and (2) an ad valorem tax authorizing local municipalities to levy
areal property tax on oil and natural gas based upon production.

New York Poliey Objectives

In not one, but two places, New York law encourages the development of the State’s
indigenqus natural resources. The overarching policy objectives of the State to prevent waste
and maximize recovery of the State’s indigenous energy resources are established, not just in
ECL § 23-0301 but, also, in Energy Law § 3-101(5).



ECL § 23-0301: "

It is hereby declared to be in the public interest to regulate the
development, production and utilization of natural resources of oil
and gas in this state in such a manner as will prevent waste; to
authorize and to provide for the operation and development of oil and
gas properties in such a manner that a greater ultimate recovery of oil
and gas may be had, and that the correlative rights of all owners and
the rights of all persons including landowners and the general public
may be fully protected[.]

Energy Law 3-101(5):

It shall be the energy policy of the state ... to foster, encourage and
promote the prudent development and wise use of [limited] all
indigenous state energy resources including, but not limited to, on-
shore oil and natural gas, off-shore oil and gas, natural gas from
Devonian shale formations|.] (emphasis added). '

New York Case Law

The New York courts have already addressed the scope of the preemption provision of
ECL § 23-0303(2). See Matter of Envirogas, Inc. v. Town of Kiantore, 112 Misc. 2d 432, 435
(N.Y. Sup. Ct, Erie Cty 1982), aff'd 89 A.D.2d 1056 (4™ Dep’t 1982), app. den., 58 N.Y.2d 602
{1982). In Envirogas, the Court found that ECL § 23-0303(2) expressly “pre-empts not only
inconsistent local legislation, but alse any municipal law which purports to regulate gas and oil
welt drilling operations, unless the iawﬁﬁmmrﬁ'ﬁ;ny taxes which are
specifically excluded by the amendment.” Jd. (emphasis supplied).
‘Mining Precedent is Inapt

The holding in Frew Run, although unfavorable for New York’s extractive mining
industry at the time, is irrelevant to the preemption issue in the context of the oil and gas

industry.

Although the two statutory provisions begin with similar preemption language, they have
differing statutory exceptions and the preemption provision at issue in Frew Run applies to a
wholly distinct regulatory program (excavation mining) with significant, long-lasting surface
_impacts. Indeed, the operative language at that time for mining was as follows:

For the purposes stated herein, this title shall supersede all other state
and local laws relating to the extractive mining industry; provided,
however, that nothing in this title shall be construed to prevent any
local government from enacting local zoming ordinances or other
local laws which impose stricter mined land reclamation standards or
requirements than those found herein. (emphasis added).



Furthermore, it is clear from the legislative history for the Mined Land Reclamation Law
(“MLRL”) that local regulation was contemplated at the time the MLRL supersedure provision
was enacted. In fact, representatives of the mining industry opposed this language before the
Governor because it would invite local zoning.

Another major distinguishing feature is that extractive mining, unlike oil and gas drilling,
is an industrial, consumptive land use. Oil and gas wells, on the other hand, have impacts that
are temporal. '

Furthermore, unlike in Frew Run where the Court determined that local zoning authority
would not conflict or frustrate the statute’s purposes, the same cannot be said for New York’s
Qil, Gas and Solution Mining Law, which purpose includes: “prevent[ing] waste,” providing for
the “greater ultimate recovery of oil and gas™ and protecting correlative rights. ECL § 23-0301.

Finally, amendments to the MLRL were passed in 1991 to give clear authority to local
governments to establish permissible uses in zoning districts and to require a limited special use
permnit. And, because of this clear legislative change to the MLRL supersedure provision, case
law post-dating 1991 are simply irrelevant (e.g., Matter of Gernatt Asphalt Products).

Long-standing DEC Interpretation

For over thirty years, the Department has interpreted of ECL § 23-0303(2) to completely
preempt local municipalities from regulating the oil and gas industry, whether through zoning or
other local laws and ordinances putatively based on public health, safety and welfare.

Other States

Pennsylvanta case law is irrelevant here given the markedly different language in the
Pennsylvania’s supersedure provision. The Pennsylvania Oil and Gas Act’s preemption
provision, unlike the OGSML clarifies that its preemptive scope is limited to local regulations
that “contain provisions which impose conditions, requirements or limitations on the same
Jeatures of oil and gas well operations veguiated by this act or that accomplish the same
purposes as set forth in this act;” and the statute again states that it “hereby preempts and
supersedes the regulation of oil and gas wells as herein defined.” 58 Pa, Cons, Stat. § 601.602
(emphasis added).

As for Colorado, where there is no express local preemption provision, no local law has
yet to be upheld when challenged on conflict preemption grounds. The highest court in Colorado
has struck down a complete ban on drilling and, to date, found only that a local law which sought
to promote the development of oil and gas drilling could potentially be harmonized and thus, not
struck down, pending further factual development by the lower coutt.

Furthermore, the most recent case from outside New York that addresses the interplay of
home rule powers and a state’s interest in regulating the oil and gas industry is from West
Virginia. See Northeast Natural Energy, LLC v. City of Morgantown, W.¥,, Civ. Action No. 11-
C-411, (Cir. Ct., Monongalia Cnty., WV, Aug. 12, 2011). There, the court found the city’s ban
to be preempted and an impermissible attempt o “regulate oi! and gas development.” I/d. at 9.

(W)



Chesapeake

ENERGY

MEMORANDUM IN OPPOSITION
A7013 (SWEENEY) / S4616 (AVELLA)

AN ACT to ameha’ the environmental conserva!ion Zaw in relation to the uniform treatment of waste

Chesapeake Appalaekna, LLC, a wholly owned subs1d1a1y of Chesapeake Energy
Corporation (“Chesapeake ’) opposes the enacunent of this Ieg1s]at10n

The bill would amenid’ Section 2’7—0903 of the Env1ronmental Conservation Law to
remove a long-standing, exemption from the hazardous waste regulations for waste produced by
the exploration, development and produetton of crude oil and natural gas. While Chesapeake
ful]y supports the Leg1slature s motivation to be protectlve of the exvironment, such regulations
should be based on sound science, not the irrational claims of drilling opponents. This bill would
require a level of waste regulation that both federal and state environmental régulators have
determined to be unnecessary, and which, in fact, sets up a .regulatory scheme that is
unconst1mt1onal In’ addmon the Ieglslanon is far too broad and would umntentmna]ly impact all

' . Propose arcellus S e p ay. For these. reasons, and as further explained below,
Chesapeake opposes this legislation.

T here Are No Documented Problems with Drilling Wastes

First and foremost, Chesapeake believes the Legislature should let the New York State
Department of Environmental Conservation (“DEC”) complete its ongoing study of the potential
environmental impacts related to drilling in. the Marcellus Shale. The NYSDEC released its

- revised Draft Supplemental Genenc Env1romnental Impact Statement (“SGEIS”) in July of 2011
and it is anumpated that the review process will be completed;later this year. Importantly, the
current draft of the SGEIS document (which is over 1500 pages in length) clearly demonstrates

_ that NYSDEC has fully considered all:waste streams produced by natural gas drilling, both in
New York and other gas producing states, and concluded that the existing regulations are .
suﬁﬁmently proteotlve ‘of public health and the environment. Rather than-regulate drilling wastes
as hazardous wastes (which they are not), the DEC regulates these wastes as industrial wastes
and is proposing to employ many of the sammm
waste to ensure the sale handling and processing of these materials. Lliese include & iamfes
systéem 10 track the wastes from cradle o gxave he requirement ‘that all trafsporters be

 permitted under 'th%;art 364_Waste transporier program. ~There are approximatety—H:Boo
operating wells in Tk State. All of these wells have been stimulated with chemicals and
many of the wells have been stimulated with hydraulic fracturing. And, not\mthstandmg this high

. volume of act1v1ty, there are no documented cases of drilling wastes creating any problem in




New York State. As such, there is no justification for this legislation, which is nothing more
than a transparent attempt to forestall the development of our indigenous natural gas resources.

In addition to the SGEIS process, NYSDEC has also specifically reviewed the potential
environmental impacts from drill cuttings, one of the wastes associated with the drilling process,
and determined that these wastes are acceptable for landfill disposal. See, In the matter of
Chigmung County, Commissioner’s Decision, Augusl %, 2011, Accordingly, a number of facilities
1T Ne T currently accepting drill cuttings from Marcellus Shale d%l‘ﬂﬁng—Permsy’wania.

$ 1s vet a further example of why this legislation 15 not fiecessary.

Moreover, the regulatory exemption that this bill seeks to set aside has been the policy of
the federal Environmental Protection Agency (“EPA™) for over thirty years, since the agency
created the initial hazardous waste regulations under the Resource Conservation and Recovery
Act (“RCRA”). Importantly, in the course of its regulatory review, EPA thoroughly considered
whether wastes from the exploration, development and production of crude oil, natural gas and
geothermal energy should be regulated as hazardous waste. After careful consideration of the
issue over a number of years, EPA issued a Report to Congress and made a regulatory
determination that subjecting such wastes to regufation as hazardous waste was unwarranted. It
is not an understatement to say that the regulatory status of these wastes has been on EPA’s
agenda for over thirty years. Notwithstanding widespread and longstanding use of both
horizontal drilling and hydranlic fracturing in the United States (the first hydraulically stimulated
wells were drilled in the early 1900°s), EPA has never revised its regulatory determination with
espect to these wastes. In fact, EPA’s current research plan (draft released February 2011)to
study the effects of hydraulic fracturing on drinking water resources—which was mandated in
esponse to Congressional concerns about modern drilling practices—does rnot question the
egulatory status of drilling wastes.

This Legislation is Unconstitutional and Arbitrary

Further, given the strong federal underpimings in the area of hazardous waste/hazardous
materials regulation, it is very likely that this bill would be unconstitutionally void upon
enactment. Simply put, regulation of federally exempt materials as hazardous waste in New
York would result in an undue burden on interstate commerce, since the regulations would
frreconcilably “conflict with RCRA and the Hazardous Materials Transportation Act. In
particular, drilling waste generators and transporters would be potentially subject to enforcement
in New York State where they are otherwise in full compliance with the comprehensive federal
programs. The issue is especially problematic given the interstate nature of hazardous waste
disposal, since these materials are frequently transported to out-of-state facilities for treatment,
storage or disposal.

The proposed legislation also raises constitutional equal protecti s. While the
existing regulatory exemption addresses “drillifig fitwids, produced waters, and other wastes
associated with the exploration, development, or production of crude oil, natural gas or

geothermal energy,” this bill arbitrarily singles out oil and gas drilling wastes for regulation as
hazardous waste. There is no rational basis to distinguish these wastes from those produced by

drilling for geothermal wells. S -




The Leglslatlon Creales an Unduc Fmancml Burden and Permittmg Delays

This 18g181at1011 would requlre the Department to make all necessary chanaes to bring its
relations into compliance™, It can be anticipated-that the activist community will press for public
hearmgs and a public-relations campaign designed to ensure that produced wastes are reclassified
from their current industrial waste status to hazardous waste. This process: will add months if not.

- years to.the current four—year Jong SGEIS process, even without: the much- -gnticipated 11t1ga’uon
from the activist community. Additionally, once the current industrial waste stream is
reclassified and all euttings, mud and produced water/fluids are considered hazardous waste,
drilling companies would be subject to significant increases in the cost of their operations, Tuther
IMWEWIMy Tea51ble at current andTuture natural gas
prices.

On a per well basis, Chesapeake has ca[culated the ﬁscal 1mpact of this legtslatlon based
upon Marcellus values experienced in Northeastem Pennsylvama, which are indicative of what
to expect.in New York. These estimates were based on the following costs: increased costs for
disposal of cuttings and mud from drilling - $500,000 (low volume sceiiario} to $800,000
(maximum volume scenario) with an average volume scenario of $700,000: increased cost for

- produced water from ﬂowback operations - $1.2 million to $7.2 million with an average
- estimated cost of §4 million; and increased cost for produced water from production operations’
(hfeume of the well) - $3:8 million to $8.7 million with average cost of $5.9 million. 'So, based
on current operational costs for the disposal: of hazarclousscﬂéisan“_\_’__immmmated that
this legislation could add an addmonal $5 5 million to $15 million to the cost of a*single well
over its lifetime. / 0 :
waill pynb

ThJs reflects only the costs associated with the disposal pfocess. These estimates do not
include the additional assessments and fees that the industry would be subjected to as “hazardous
waste generators” and “hazardous wastewater generators”. These additional assessments and
fees would add tens of thousands dollars in additional expense to operations.

= —

The Legislaﬁdn Inhibits Recycling and Reuse

Last but not Jeast, this bill would 1nh1b1t recyclmcr by arbltranly claSSLfymg these wastes
azardous waste. Currently, the industry is recycling approx1mately 50% of the water

ro_duced as ' result of the nalral gas drilling and pro

1ere are a number of proven technglogies already in emstence to process produced water into

ure water and salt, similar to the road salt That s WIEiT used across New York State. -

| Based on the above, Chesapeake opposes this legislation,as lacking any sound scientific
~ basis, constitutionally flawed, and overbroad. Chésapeake respectfully submits that the

Legislature should leave the science and regulation of oil and £as development to the skilled and .
knowledgeable regulators at EPA and DEC.




For addmona.l mformatmn about this leglslatlon pleasc contact Paul Hartman Dlrector :

of State Govemment Relatlons at naul hartman@chk com or 518- 477 3047

C‘hesapeake is a Zeadmg mdependenr producer of natural gas and the No 1dr zller of new
wells in the United States. Chesapeake’s presence in New York State-commenced. in 2005 when
it acquired C.‘olumb:a Natw al Resources whzch had a Stf ong hzslorzcal presence in the state. '
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Study prOJects Utica shale contrlbutlons to Ohio's
economy

Development of the Utica shale will bring more than 65,000 jobs, contribute $4.86 billion tg Ohio’s
economy, and result in $3.3 billion of labor income, or an average of $SO ,225/j0b, by 2014, 4 stud
com:mssmned bv the Oluo Shale Coalition concluded ‘

A $229 6 rmlhon investment during 2011 in the Utica play raised the state’s gross produet, measurcd by
value added, by $162 million, which translated into 2,275 jobs and nearly $1 00 million of increased labor
income, researchers at Cleveland University, Ohio State University, and Marietta College found.

“Since updates in technology have made drilling in the Utica shale possibie, people have been euphoric over
the economic prospects of shale development in Ohio,” said Linda Wopggon, executive director of OSC,
which the Ohio Chamber of Commerce formed in June to supply inforimation about the shale oil and gas
industry to Ohioans.

“Our goal was to take a very reasonable approach to the numbers and develop conservative projections,” she
indicated on Feb. 28 as the study was released in Columbus.

The study presents “a very conservative, baseline case™ for the type of potential economic growth in Ohio
- from Utica shale development, observed Karen A. Harbert, president of the US Chamber of Commerce’s

Institute for 21% Century Energy. “Today’s study and others recently released project signiﬁcant new sources
of jobs and revenue across Ohio and neighboring states which wﬂl contribute to’ increasing our na‘aon $
energy security and putting America back to work,” she said.

The study’s research team modeled a likely economic development impact model for Ohio from Utica shale
development based on anticipated leasing; road construction, and well drilling and completion expenditures,
and building of post-production gas infrastructure. The calculations include not only expenditures’ direct
effects, but also indirect (subsequent business) and induced (household spending) effects. The model shows
average labor income rising over time as the work shifts from leasing and road construction to drilling and
infrastructure maintenance.

It projected that nearly 17% of the additional jobs would come from oil and gas-service companies, at a
.. .569,000/year average per job, and employment doubling between 2013 and 2014, “The largest growth in




employment will be in construction-related trades as wells are drilled and midstream facilities are
constmcted * the s‘mdy said..

‘ Anothe,r nearly 11,000 loc_al construction jobs, paying an average of $48,000/year each, could be created
from construction of new manufacturing facilities and other non-residential structures, including midstream
infrastructure, as well as pipelines, roads, and bridges, it said. “Truck drivers will be in great demand as
servicing companies, whoiesalers, dehvery services, and construction companies ramp up thelr employment '
‘ to meet demand " it said.

The-study’s model estlmated that by 2014, more than 1,500 jobs for engineers and architects and 1,000

" positions for environmental compliance technictans will be established. There also will be demand for.more

~ than 1,800 office workers and nearly 500 technical consultants, it suggested. Managers earning an average

$109,000/year will have the highest salaries, followed by .consultants earning an average $75,000/vear, it

' said. Petroleum landmen also will be in demand, although the study did not attempt to project how many will
- actually find work in OhJO

Data is mcomplete because the state’s shale oil and gas mdustry is in its infancy, the study said. Models may
be updated as more data becomes available, it indicated. “It is also meorta.nt to note that the study term only
goes to ’?O] 4. at thch fime the industry will hkely yet be- growmg in Ohio,” it said. :

Contaﬂct Nlck S‘I_LOW at mcks@pennwell.com.

To access this Article, go to:
http://'www.ogj. com/contentlogj/en/art]cleq/2012/02/study-pro_]ects utica- shale contrlbuﬁons to-ohios-
economy.html ,




Comments on (1) Revised Draft Supplemental Generic
Environmental Impact Statement on the Oil, Gas and Solution
Mining Regulatory Program (“rdSGEIS”), (2) Proposed
Regulations Regarding High-Volume Hydraulic Fracturing
(“Proposed HVHF Regulations”), and (3) Proposed State Pollutant
Discharge Elimination System General Permit for Stormwater
Discharges from High-Volume Hydraulic Fracturing (“Proposed
SPDES General Permit”)

Submitted to New York State Department of Environmental
Counservation

By Chesapeake Energy Corporation

Chesapeake submits these comments to the New York State Department of Environmentzl
Conservation (“DEC”) regarding (1) the Revised Draft Supplemental Generic Environmental
Impact Statement on the Oil, Gas and Selution Mining Regulatory Program (“rdSGEIS™), (2) the
Proposed Regulations Regarding High-Volume Hydraulic Fracturing (“Proposed HVHF
Regulations”), and (3) the Proposed State Pollutant Discharge Elimination System General
Permit for Stormwater Discharges from High-Volume Hydraulic Fracturing (“Prcposed SPDES
General Permit”™).

The proposed regulatory package is deficient in a number of respects. The deficiencies can be
divided into three general categories, as follows: '

(1) The proposed permitting process is inefficient.
(2) The proposed operating requirements are overly restrictive.
(3) The proposed regulations and permit conditions are untawful in certain respects.

Overall, the regulatory requirements proposed by DEC threaten to stifle the developiment of the
state’s ample natural gas resources. Three primary defects should be remedied prior to
finalization of the rdSGEIS, the Proposed HVHF Regulations, and the Proposed SPDES Generzl
Permit: (1) the permitting process should be made more efficient; (2} unnecessarily onerous
operating requirements should be tempered or eliminated; and (3) legally insufficient
requirements should be eliminated. These changes can be accomplished without sacrificing
environmental protection, and should be embraced by DEC in order to create a workable
operating environment.

The piimary deficiencies in the proposed regulatory package are summarized immediately
below. Detailed comments follow.



The Proposed Permitting Process Is Inefficient

Duplicity — The Proposed HVHF Regulations include both Mineral Resources regulations (6
NYCRR. Parts 550-556 and 560) and SPDES regulations (6 NYCRR Part 750). In promulgating
both Mineral Resources regulations and SPDES regulations, DEC has created needless and
irrational duplication in the permitting process. The areas of overlap are detailed in Table 1.1
and Appendix A. DEC should eliminate the duplicative language from the SPDES regulations,
or eliminate the new HVHE-specific SPDES regulations altogether.

Maultiple Agency Involvement — The proposed regulations would have operators interacting with
many different government bodies rather than a single authority, creating inefficiency and
potential duplication of effort. Table 1.2 and Appendix B identify the multiple agencies invelved
and their respective roles in the approval process. DEC should make the HVHF operation
approval process more efficient by choosing a single permitting authority.

Unconsolidated Permit Conditions — As currently proposed, permit conditions would be derived
from multiple regulatory sources: (1) the Proposed Mineral Resources Regulations; (2) the
Proposed SPDES regulations and General Permit; (3) the Supplementary Permit Conditions set
forth at Appendix 10 of the rdSGEIS; and (4) the Environmental Assessment Form (“EAF”) for
Well Permitting and the Proposed EAF Addendum set forth at Appendices 5 and 6 of the
rdSGEIS. All HVHF operations would be required to comply with the oftentimes overlapping
requirements found in each of these sources, a system that would lack a rational basis and cause
unnecessary duplication and confusion. DEC should include a/l permit conditions in a single set
of duly promulgated regulations — the Mineral Resources regulations — and require a single
Drilling Permit which includes all applicable requirements.

Excesstve Planning Requirements — Under the proposed regulatory package, there is a seemingly
limitless array of pre-approval plans that must be satisfied, some of which would be better
implemented as regulatory operational requirements and others of which appear to be entirely
arbitrary. One such ill-advised planning requirement is the minimum of three-year plant and
animal survey required for potentially building surface locations in Focus Areas, many of which
occur in counties that have existing resource development. Table 1.4 lists the pre-permitting
demonstrations required by the proposed regulations and the rdSGEIS.

Local Government Involvement — In a manner inconsistent with the statutory preemption
provision at New York’s Environmental Conservation Law (“ECL™) 23-0303(2), the rdSGEIS
would grant local zoning authorities the power to force additional site-specific review, with no
timeline for compietion of such review. DEC would be better served by recognizing, and
implementing with fidelity, the preemptive effect of ECL 23-0303(2), and not seeking to become
a zoning enforcement agency.

The Proposed Operating Requirements Are Overly Restrictive

Onerous Setbacks and Prohibitions — The proposed regulations would, without a rational basis,
include onerous setbacks and prohibitions that would diminish the ability of natural gas
producers to develop large portions of New York’s natural gas resources, while simultanecusly
causing unintended environmental impacts resulting from the development of additional pad
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sites. DEC should reduce or eliminate the restrictions as necessary to make New York’s siting
requirements more in line with the other gas producing states in the region, Furthermore, DEC
should include provisions to allow setbacks to be waived by DEC as appropriate.

Requirement to Develop Pads in Phases & Unnecessary Preclusion on Production — DEC has
proposed three phases of regulation under an SPDES Permit, corresponding to three phases of
development at a well pad: (1) the Construction Phase; (2) the HVHE Phase; and (3) the
Production Phase. Because of the strict divisions between phases, the regulations appear to
preclude production from any well at a multi-well pad until all wells are completed. This
restriction on production would represent a substantial and arbitrary constraint on the ability to
deliver gas to market in a timely manner.

Impractical Time Limits on Drilling — As proposed, all horizontal wells at a common well pad
must be drilled within three years, and only four wells may be drilled or completed during any
consecutive {2-month period at a single well pad. Thus, at most, 12 wells may be drilled at a
single well pad over its lifetime, but all must be drilled within three years. These time
constraints are unreatistic and should be eliminated, particular]ly in view of the administrative
review process DEC proposes.

Water Withdrawal Limitations — Water withdrawal passby flow limitations based on the Natural
Flow Regime Method (NFRM) are duplicative of or inconsistent with River Basin Commission
standards. DEC should instead defer to the standards implemented by the appropriate River
Basin Commissions.

Unlimited Bonding — The regulatory proposal would eliminate existing limitations on the amount
of financial assurance required for wells and not replace them. This would result in potentially
unlimited boading requirements, subject to the discretion of DEC, and without any aggregate cap
regardless of the number of wells drilled by an operator. This proposal would arbitrarily require
many operators to post financial assurance in amounts that materially exceed any reasonable
calculation of risk to the state. DEC should leave the existing financial assurance limits in place.

Incident Reporting Requirved for Inconsequential Events — The proposed regulations would
require operators to report to DEC any “non-routine incident” at a well pad. Given the
description of “non-routine incident” contained in the proposed regulations, the potential breadth
of this requirement seems excessive and arbitrary. DEC should clarify the proposed regulations
to confirm that incident reporting is required only in the event of releases into the environment
that pose a risk of significant harm or circumstances presenting a significant risk to public safety.

Excessive Shut-down Authority — The rdSGEIS and proposed regulations purport to provide DEC
with the authority to require immediate cessation of operations if it receives a water supply
complaint that coincides with certain non-routine well pad incidents. Cessation of operations
simply because a third-party complaint coincides with a “non-routine incident” would be
excessive and arbitrary. The proposed regulations and rdSGEIS should clarify that cessation of
operations would depend upon an established connection between the complaint and the
incident, as well as a risk of substantial harm from continued operation.
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Excessive Testing of Produced Water — Testing for naturally occurring radioactive materials
(“NORM™) would be required for all water produced from flowback operations “prior to removal
from the site” This is an inefficient and irrational approach that, if adopted, would create
substantial delay in the management of fluids. It also fails to recognize that many such fluids are
destined for off-site reuse, rather than disposal. A representative sampling approach would be
much more practical and promote efficiency in the proper handling of fluids.

Inflexible Best Management Practices — Best Management Practices (“BMPs”) are stated as
mandatory control measures. This approach is inconsistent with the typical usage of BMPs as
recommended measures and would foreclose use of more efficient or protective alternative
measures. The proposed regulations and related requirements should be revised to utilize BMPs
in their intended form as recommended measures to be utilized where appropriate, not as
mandatory, inflexible requirements.

Air Emissions Requirements Inconsistent with Federal Standards — The rdSGEIS proposes state
air emissions requirements that diverge from the Clean Air Act (“CAA”), including recently
proposed standards that apply to the oil and natural gas sector. In all areas of overlap, DEC
should rely on federal rules instead of issuing its own,

The Proposed Regulations and Permit Conditions Are Unlawful in Certain Respects

Stormwater Discharge Permits Are Not Authorized — DEC lacks authority, under either state or
federal law, to require oil and gas operators to obtain a SPDES stormwater permit for
uncontaminated discharges., DEC should not require HVHF operations to obtain a stormwater
permit for such discharges.

Regulatory Takings — The outright ban on HVHF operations on state-owned lands constitutes a
regulatory taling without compensation, The setbacks and prohibitions alse would constitute a
taking as applied to some operators or situations. DEC should reduce or eliminate these setbacks
and prohibitions.

Failure to Recognize Existing Preemption of Local Zoning Laws — ECL. 23-0303(2) expressly
preempts local zoning laws to the extent that they regulate the natural gas industry. The
rdSGEIS ignores the preemptive effect of the ECL and purports to provide local zoning
authorities with the power to force site-specific review of HVHF projects. DEC should not give
effect to preempted local laws,

Single Source Determinations — In Appendix 18 of the rdSGEIS, DEC has stated that it will
consider the “interdependence” of natural gas facilities to determine whether they are “adjacent”
and thus constitute a single source for the purposes of CAA regulation. DEC should instead Jook
to the plain language of the CAA and its implementing regulations and reject any consideration
of “interdependence.”
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DETAILED COMMENTS

1. The Proposed Permitting Procegs Is Inefficient

New York’s ECL imposes a statutory duty on DEC to (1) foster, promote, and encourage the
development, production, and utilization of the natural resources of oil and gas in such a manner
as will prevent waste, and (2) spur the development of oil and gas properties in such a manner
that a greater ultimate recovery of oil and gas may be had. ECL 23-0301. Similarly, New York's
Energy Law proclaims that the state should foster, encourage and promote the prudent
development and wise use of all indigenous state energy resources, including on-shore oil and
natural gas and natural gas from Devonian shale formations. Energy Law § 3-101(5). With the
proposed regulatory package for HVHE operations, however, DEC has failed to pursue its
statutorily-defined mission. Net only are the substantive operating requirements imposed on
HVHF operations onerous (as discussed below in Part 2), but the permitting process itself is
needlessly inefficient and, therefore, arbitrary and unreasonable.

The following discussion examines the key aspects of the project approval process that, if
adopted, will decrease permitting efficiency with virtually no corresponding environmental
benefit. These include (1) duplicative permitting requirements; (2) multiple agency review; (3)
failure to consolidate permil requirements in one place; (4) sheer magnitude of plans; and (5) the
unnecessary role of local governments.

1.1 Needless Duplicity Is Created by Promulgating Two Sets of Regulations and
Requiring Two Separate Permits

The Proposed HVHF Regulations include both Mineral Resources regulations (6 NYCRR Parts
550-556 and 560) and SPDES regulations {6 NYCRR Part 750). In proposing to promulgate
both Mineral Resources regulations and SPDES regulations, DEC has created needless and
irrational duplicity in the permitting process for HVHF operations. With regard to numerous
aspects of HVHF operations, DEC has proposed identical requirements which must be satisfied
twice — once in the context of an application for a Permit to Drill, Deepen, Plug Back or Convert
Wells (“Drilling Permit™) pursuant to the Mineral Resources regulations, and then again in the
context of an application for an SPDES stormwater permit (either individual or general) — as well
as similar but not quite identical requirements under both programs that each must be satisfied,
causing confusion as to what constitutes compliance with DEC requirements.

By way of example, both the proposed Mineral Resources regulations at 6 NYCRR § 560.5
(Testing, Recordkeeping and Reporting Requirements) and the proposed SPDES regulations at 6
NYCRR § 750-3.13 (Monitoring requirements in HVHE SPDES permits) contain requirements
for water well testing. Proposed 6 NYCRR § 560.5(d) would require:

(1) prior to well spud, the operator must make all reasonable attempts to
sample and test residential water wells within 1,000 feet of the well pad
for the parameters specified by the department. If no wells are available
for sampling within 1,000 feet of the well pad, either because there are
none of record or because any property owners within 1,000 feet of the
well pad deny the operator permission to sample their wells, then the
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operator must make all reasonable attempts to sample and test water wells
within 2,000 feet for the parameters specified by the department. The
owner of any water well tested must be provided with a copy of the test
results within 30 days of the operator's receipt of the results.

(2) water well test results and documentation of efforts to provide such
results to the owner(s) of residential water wells must be maintained by
the operator and made available to the department upon request.

(3) the operator must sample and test residential water wells in the same
manner as provided in paragraph (1) of subdivision (d) of this section, at
other intervals specified by the department afler the well reaches total
measured depth specified on an application for permit to drill.

(4) copies of test results and documentation related to delivery of test
results to owners of water wells must be made available to the department
and local health department, upon department request, and such records
must be maintained for a period up to and including five years after the
well, subject to Part 552 of this Title, is permanently plugged and
abandoned pursuant to a plugging permit issued by the department. For
multi-well pads, the five-year term specified in this paragraph shall begin
after the last well subject to Part 552 of this Title is permanently plugged
and abandoned pursuant to a plugging permit issued by the department.

The SPDES regulations, meanwhile, contain similar but differcntly constructed requirements at
proposed § 750-3.13:

(h) Prior to site disturbance (for a new well pad) or spud (for an existing
pad), the well operator must sample and test all residential water wells
within 1,000 feet of the well pad for which the water well owner has
granted permission, and provide results to the water well owner. If no
water wells are available for sampling within 1,000 feet, either because
there are none of record or because the water well owner denies
permission, then all residential water wells within 2,000 feet of the well
pad for which the water well owner has granted permission must be -
sampled and tested. Ongoing water well monitoring and testing must
continue at other intervals specified by the Department.

(1) Water well analysis must be by an ELAP-certified laboratory.
Analyses and documentation that all test results were provided to the
water well owner must be maintained by the operator and made available
to the Department upon request.

As another example, both sets of regulations contain testing requi