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    August 22, 2014 

By Fax and US Mail 

 

Governor Steve Beshear 

700 Capitol Avenue, Suite 100  

Frankfort, Kentucky 40601 

Fax: (502) 564-2517 

 

Kentucky Tourism Development Finance Authority 

Capital Plaza Tower 

500 Mero Street, 24th Floor 

Frankfort, Kentucky 40601 

Fax: (502) 564-1512 

 

 Re: Ark Encounter tax subsidies 

 

Dear Governor Beshear and Members of the Kentucky Tourism Development 

Finance Authority: 

 

 We have received complaints that Ark Encounter, a proposed Kentucky 

theme park in the final stages of applying for state tax subsidies, is discriminating 

on the basis of religion in hiring. A recent job posting on the website of Ark 

Encounter’s parent company, Answers in Genesis, states that any applicant who 

desires to work on the project as a computer-assisted design (CAD) technician must 

submit a “[c]reation belief statement,” as well as “[c]onfirmation of [their] 

agreement with the AiG Statement of Faith.” Answers in Genesis, Careers at 

Answers in Genesis and the Creation Museum - CAD Technician Designer, Ark 

Encounter, www.answersingenesis.org/about/jobs/#cad-technician-designer (copy 

attached as Exhibit A).1 Per the required Statement of Faith, an applicant must 

profess, inter alia, that homosexuality is a sin on par with bestiality and incest, that 

the earth is only 6,000 years old, and that the bible is literally true in order to be 

considered for the job. See Answers in Genesis, Statement of Faith, 

www.answersingenesis.org/‌about/faith/ (copy attached as Exhibit B).   

 

Kentucky’s Tourism Development Finance Authority (“the Authority”) has, 

pursuant to the Kentucky Tourism Development Act, Ky. Rev. Stat. 148.850 et seq., 

already given preliminary approval to Ark Encounter’s latest application for state 

                                                        
1    All websites last visited Aug. 21, 2014. 
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tax incentives, worth well over $18 million. See Jack Brammer, Noah's Ark Theme 

Park gets Preliminary Approval for Millions in State Tax Incentives, Kentucky.com, 

July 29, 2014, www.kentucky.com/2014/‌‌07‌/29/‌3356998/noahs-ark-theme-park-gets-

preliminary.html. Because Ark Encounter’s ongoing religious discrimination 

violates terms to which it previously agreed in order to receive these tax incentives, 

see Exhibit C (“Tourism Development Agreement”) at 6, and because state-

subsidized religious discrimination raises serious concerns under Section 5 of the 

Kentucky Constitution, we urge the Authority to deny final approval of Ark 

Encounter’s latest application for tax incentives under the Kentucky Tourism 

Development Act. 

 

Ark Encounter originally sought and received approval for tax incentives to 

build its theme park in 2011. See Beth Musgrave, $43 Million Tax Break Approved 

for Ark Encounter Theme Park, Kentucky.com, May 20, 2011, www.kentucky.com/

‌2011/05/20/1745988/43-million-tax-break-approved.html.2 At that time, Ark 

Encounter entered into a “Tourism Development Agreement” with the Authority, 

pursuant to which Ark Encounter agreed “not [to] discriminate on the basis of 

religion when hiring employees for the project.” Exhibit C at 6. As the Authority 

apparently recognized, such discrimination disserves the underlying policy of the 

tax-incentive program, which was enacted to “reliev[e] unemployment by preserving 

and creating jobs” in Kentucky. Ky. Rev. Stat. 148.853(1)(b).  

 

Ark Encounter has, however, already begun turning away the diverse 

citizens of Kentucky, hiring only from a particular religious sect. See also Dan Arel, 

The Dishonesty Continues from Ken Ham and Answers in Genesis, Danthropology, 

August 13, 2014, http://www.patheos.com/blogs/danthropology‌/2014/08/the-

dishonesty-continues-from-ken-ham-and-answers-in-genesis/. This is inconsistent 

with the universal economic good that the tourism tax incentive program is meant 

to promote and with the deal Ark Encounter earlier struck with the State of 

Kentucky. Any contrary argument—for example, that it is Answers in Genesis 

rather than Ark Encounter that is discriminating on the basis of religion—is 

necessarily formalistic at the expense of the obvious intent of Ark Encounter’s prior 

agreement with the State. While there have always been doubts as to the propriety 

and legality of Ark Encounter’s participation in the tourism tax incentive program, 

the organization has by its recent actions demonstrated that it is unsuited to 

participate by any measure. 

 

                                                        
2    This approval expired because the organization did not proceed with the project 

in a timely manner due to problems obtaining financing. See Travis Gettys, 

Creationist Group to Ask Kentucky Taxpayers for Help Building Noah’s Ark Theme 

Park, Raw Story, July 28, 2014, www.rawstory.com/rs/2014/‌‌07/28/creationist-group-

to-ask-kentucky-taxpayers-for-help-building-noahs-ark-theme-park/. 
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 Ark Encounter’s ongoing religious discrimination also raises concerns under 

Section 5 of the Kentucky Constitution, which forbids governmental “preference . . . 

given by law to any religious sect,” as well as compelled support for religious 

ministries, and provides that “the civil rights, privileges or capacities of no person 

shall be taken away, or in anywise diminished or enlarged, on account of his belief 

or disbelief of any religious tenet, dogma or teaching.” The Kentucky Tourism 

Development Act is designed to “creat[e] jobs that would not exist if not for the 

incentives offered by the authority to approved companies.” Ky. Rev. Stat. 

148.853(1)(b). If the Authority offers tax incentives to Ark Encounter, it will help 

create jobs open only to members of a particular sect. But it violates Section 5 for 

the state to create benefits made available solely along religious lines. See Fiscal 

Court of Jefferson Cnty. v. Brady, 885 S.W.2d 681, 686 (Ky. 1994) (noting that 

unconstitutional law granted benefits primarily to religious organizations without 

making them available to the general public). 

 

Ark Encounter’s participation in the tax incentive program would compel 

taxpayers in the state to support both religious discrimination and a religious 

ministry. The Ark Encounter’s website proclaims that “the purpose of the Ark 

Encounter is to point people to the only means of salvation from sin, the Lord Jesus 

Christ, who also is the only God-appointed way to escape eternal destruction.” Ark 

Encounter, Genuine Ark, Part 3: Larger than Life, December 10, 2013, 

www.arkencounter.com/blog/2013/12/10/genuine-ark-part-3-larger-than-life/ (copy 

attached as Exhibit D). According to the Ark Encounter job listing discussed above, 

“work at Ark Encounter is not just a job, it is also a ministry” that entails “edifying 

believers and evangelizing the lost.” Exhibit A. By granting tax incentives in excess 

of $18 million to Ark Encounter, the state would, at public expense, subsidize this 

“ministry,” with any economic benefits accruing only to those who profess certain 

beliefs. Use of the public treasury to subsidize a particular sect’s “edifying believers 

and evangelizing the lost” goes to the heart of Section 5’s prohibition on compelled 

support for religion—regardless of whether the funds in question are granted 

directly or indirectly through tax benefits. See City of Ashland v. Calvary Protestant 

Episcopal Church of Ashland, 278 S.W.2d 708, 710, 712 (Ky. 1955) (noting that 

Section 170 of the Kentucky Constitution exempting church property from taxation 

must be construed strictly in light of the tension between such tax exemptions and 

the prohibitions of Section 5). 

 

Ark Encounter’s participation in the tourism tax incentives program has been 

problematic from the start. It has grown more so due to the organization’s ongoing 

religious discrimination in employment. Accordingly, we urge the Authority to deny 

final approval to Ark Encounter’s application for tax subsidies under the Kentucky 

Tourism Development Act. 
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Sincerely, 

 

 

 

Ayesha N. Khan, Legal Director 

Alex Luchenitser, Associate Legal Director 

Charles Gokey, Steven Gey Fellow* 
*Admitted in California only. Supervised by Ayesha N. Khan, 

a member of the D.C. Bar. 

 

cc:  

 

Secretary Bob Stewart 

Kentucky Tourism, Arts and Heritage Cabinet 

500 Mero Street 

24th Floor, Capital Plaza Tower 

Frankfort, KY  40601 

Fax: (502) 564-1512 

 

Attorney General Jack Conway 

Office of the Attorney General  

700 Capitol Avenue, Suite 118  

Frankfort, Kentucky 40601-3449 
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information required thereunder so long as the Company has used reasonable efforts to 
obtain such information), where applicable: 

a. name and Kentucky sales tax number of each tenant engaged in retail sales 
activity at the Project; 

b. for each such tenant that is new to the project, a copy of the Assignment 
Agreement between such tenant and the Company which allows the Company to receive 
the sales tax refund; 

c. dates during the prior fiscal year when each such tenant of the project 
occupied space in the Project; and 

d. for each such tenant that is new to the Project, a waiver signed by such 
tenant which allows the Company to review the sales tax records of the tenant at the 
Kentucky Department of Revenue. 

7. The Company shall require each such tenant at the project, as a condition 
of its lease with the tenant, to maintain a separate sales tax account number for its 
business at the Tourism Attraction Project to be used exclusively to report sales generated 
at the Project. 

8. The Company will not discriminate on the basis of religion when hiring 
employees for the Project. 

9. The Project will be open to the general public without regard to religious 
faith or creed. 

10.. The Company is qualified to do business in Kentucky. 

C. KTDFA hereby represents and warrants to the Company that, on the date 
hereof: 

1. It is a public body corporate and politic created under Section 148.850 of 
the KRS. 

2. It has the necessary power and authority to execute, deliver, and perform 
this Agreement and to enter into and carry out the transactions contemplated herein. 
Specifically, it is authorized by Kentucky law to enter into this Agreement in accordance 
with KRS Section 148.859 

3. The execution, delivery, and performance of this Agreement do not and 
will not violate any provision of law applicable to KTDFA, and do not and will not 
conflict with or result in a default under any agreement, indenture, or instrument to which 
KTDFA is a party or by which KTDFA is bound. 
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